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CITATION OF REPORTS 


Rule 62 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68d have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follows: 
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2 In quoting from the reprinted Reports, counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which have 
been repaged throughout without marginal paging. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1923 


CHIEF JUSTICE: 


WALTER CLARK 


ASSOCIATE JUSTICES: 
WILLIAM A. HOKE, W. J. ADAMS, 
W. P. STACY, HERIOT CLARKSON, 


ATTORNEY-GENERAL ¢ 


JAMES 8S. MANNING. 


ASSISTANT ATTORNEY-GENERAL: 


FRANK NASH. 


SUPREME COURT REPORTER: 


ROBERT C. STRONG. 


CLERK OF TITE SUPREME COURT: 


EDWARD C. SEAWELL. 


MARSHAL AND LIBRARLAN = 


MARSHALL DELANCEY HAYWOOD. 


iii 


JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


WN BONDS 22 a2 Sa 3eccve cee saseeeny Pits titi cind hee sie c terete Chowan. 
GEORGE W. CoNNOR.-.._.------------ Second__.___.__------.--- Wilson. 
Tuos. W. PITTMAN...---..----...-.--- EDGE Ciera cstoriis SO ceed Vance. 

Be A. DANIBS occ otacten eae ae ees POU hs en sceJebe sete ks Wayne. 

J. Loyp HorTON___..----------------- Filth oS eee Ste Webs 
Henry A. GraDy__._.______---------- Sikthe settee ees Sampson. 
ye CAUVERTSu2 22sec sGe wet od 3 ede Seventh 22/56 en oe ee Wake. 
BH CRANMER Sc. cio wenevnweoeow ewes BMGhthe feud eseosaads Brunswick. 
NWACSINGLAIR -2c.% eee de cet se NING see bee oe Cumberland 
Wi Aut DEVIN Geleune se ee ccc eune Sees PON ie tds vi Soe Granville. 


WESTERN DIVISION 


HP: WAND = 2c. cesptevac oa useeeselee Bleventh__._...-...-...-- Rockingham. 
THOMAS J DHAW S32 sence fesoe tae see Wwellt tec tenes ae ..--Guilford. 

Ay My STACK jibe ise Sch ceseetee reeves Thirteenth__.._-.._-__- __.-Union. 

W. Py AARDINGs 22.5 otf dccte tues Fourteenth. _.._.-.---- ...-Mecklenburg. 
Bio ONGetedt.ct ssn ceecu uae Betea tates Fifteenth___________-- ___-Iredell 

Jc W BBs cal cese eee etieees Sixteenth......_-..--- __.-Cleveland. 

W. By PINDEY 404. 4e 2 csr Sapo teed seed Seventeenth.._.______..-- Wilkes. 
JcJBIS RAY =22 226 cece es Eighteenth. ..__---_---.--- Yancey. 
PA MCE UROY 202s eo ee ee Nineteenth._...______.-.- Madison. 
TD) BRYSON esi uecet ecco eck Twentieth._______-__- __.swain. 


iv 


SOLICITORS 


EASTERN DIVISION 








WALTER L. SMALL..-----_------ eS Pitetote el eee ema et heed Beaufort. 
DONNELU GILUAM.. 6.24.6 eee Se ce tees BECONG oot ee eee Edgecombe. 
GARLAND E. MIpYETTE-...--.-.------- NIG es eileen ne ee eoekctes Northampton. 
Chawson L. WIGHIAMS.......-.+-----4- POUT Wie oo) on ce ene ree Lee. 

Jrese Hs DAVise. cot .ede ew t aoe ed PREG re eit Sse ____..__Craven. 

WN POWERS = ve oeetent de ee oceans DING Slee ee hel Lenoir. 

AV TULANE Fo VANS oe felts oe A OVEN ew Gnatod wie Wake. 
Woopus KELLUM____----------- ets yn es Pe Mieco es tiene hoateas New Hanover. 
AE, aes INTO IN Bs oer So ice ee ce de eer G5 01 a 5 ne re nen ean eer i Robeson. 

be PaDICLENDON &. oemcgacte lance ewes i cy ab « Reem TOES ERT Durham. 


WESTERN DIVISION 


SP A Ra Se sehoeel se tease MisVeNt woot kee oe Surry. 
Be API Vis oe eens S ele eee TWEHtNS.oce douse wae Davidson. 
BD: PAIS se ie oa le ee Thirteenth. _.__________- Richmond. 
Joun G. CARPENTER_.......---------- Fourteenth_____________- Gaston. 
Die Vs 10 NG cs cts oe oe eee ie reais Pitteenthy: «cle teetase se Tredell. 

Rio bJAUPPMAN ot oot ene deen Sd ce ed SIXtOGNtNe ele Se eeewte ond Burke. 

Di RVR So eee eee eeeaee ees Seventeenth. ____.._____- Wilkes 

Je Witt PeEss). J tested ee eke Highteenth..__.--------- McDowell. 
aU CP WORN ia eterno mete eens Deiertencaes Nineteenth________._.--- Buncombe. 
GporcE Cy. DAVIS: oo see8ewed ce we ees Twentieth_._...--------- Haywood. 


LICENSED ATTORNEYS 


FALL TERM, 1923 


The following were licensed to practice law by the Supreme Court, Fall 
Term, 1923: 


ASHBY. ROSS DAW AYMTYR 2 02500505 22% ie eee eee ae Mount Airy. 
BaILey, JOSEPH WALTER. _...-----__-_---_.--_.------------ Everett. 
Banzet, Jutius EpMonD, JR.-.-.-..------------------------ Ridgeway. 
BATTLE, JAMES OMITH ooe0ds ccuckeesewueewevecegdcaeesoces Tarboro. 
BeracH, BENJAMIN SMITH..___...___---_--_---------------- Hillsboro. 
BICKETT, WILLIAM YARBOROUGH__....___._.--_------------ Winston-Salem. 
BoypD, CHARLES THEODORE. _____.--.-_-------------------- Gastonia. 
BRADSHAW, Lacy Buack._...__.-------------------------- Graham. 
Brown, SANFORD WILEY. -__..----------------------------- Asheville. 
DROWNING) AUAN -o2 oo 2 Bele eee ea tage Yoo eee Hillsboro. 
BROWNING, HENRY DONALDSON._.------------------------+- Monroe. 
Burton, Ropert OSWALD._..--_-------------------------- Neshville. 
CARTER, WALTER WILSON___..---------------------------- Mount Airy. 
Craver, Harvey OscaR_...--..-------------------------- Lexington. 
CRAWFORD, NARVEL JAMES____-_--------------------------- Waynesville. 
CROWELL, Oscar BERNARD__.-.-.------------------------- Rexboro. 
DANIELS, JONATHAN WORTH__-__-.------------------------- Raleigh. 
Dees, GEORGE COLUMBUS: 2:06 tsi eee ceede bese ce eeeee Grantsboro. 
DENNIS, WILLIAM ALPHONSUS_.__.____----.---------.-------- Durham. 
DENSON, DAISY. <2 oo sco cede c cece secs sescceselenlece Raleigh. 
ELUKING: LLOYD STANLEY cdc Jae ost oe ee ee bee eee ee ok El xton. 
ForTNER, ABNER BLYTHE_....-_---.--------------------+-- Pickens, 8. C. 
FOUNTAIN, BENJAMIN EAGLES......------------------------ Tarboro. 
GHOLSON, THORNTON PaTTON__....------------------------ Henderson. 
GREENE, Cart WASHINGTONs______------------------------ Asheville. 
Grecory, Ler OvVERMAN....___..------------------------- Salisbury. 
GRIFFIN, EpwarD FOSTER. _.-.._------------------------- ee Louisburg. 
HarTSELL, LUTHER THOMPSON, JR..-.---------------------- Cencord. 
HENDERSON, TyRE GLENN._______-_-------------- eee Greensboro. 
HENDERSON, WorTH DEWEY..._-_.------------------------ Greensboro. 
HOoOuMibs, Ciuayton CARRe ois conc ee cses eh Sec eocuthoedescce Ccuncil. 
HIOUMES, Gane. <.1i0 23082 5S cows oho ees eme toed ee ane Gcldsboro. 
Horr, Epwarp Buist.__.._....-------------------+-+---+---- Madison. 
Hope, Ropert ALLISON. .--_-------------------------------Madison. 
JAMES: JOHN ttn io eb at a ode eM eee ee at CrLarlotte. 
JENNINGS, Romutus CaLL.__.._._.------------------------ W:nston-Salem. 
JORDAN, ARCHIBALD CURRIE______-__-----_----------------- Durham. 
JOYNER, JOHN COUNGH in kcs hoe etee See ee ee Coen eee LaGrange. 
KENDALL, JOHN WALDO e6e Sowa ade Jw ekuseetebecoads Norwood. 
KERR) JOHN, DRiceceuceecccl es eSscc ce sewuseete seb duseteee Warrenton. 
KISER, HENRY LESTER = 2525562555.525-500 ei ie ebb aedewes Bessemer City. 
Lunpy, CLARENCE ELWOOD_._...-..-.--------------------- Redeigh. 
TVYON, JAMES: UDWIN 22 eis es oe Se oe eed ee we High Point. 
MACRAE, JAMES sce so5c24 ceeugsnseneetucsucseseecsSeue weds Fayetteville. 
IMAUOND, JAMES HUlIbo 325.2 tole se ecdoesteseeessescee Louisburg. 


LICENSED ATTORNEYS. vil 


























MILs; JOHN GARLAND) -Jiic hevescocostdodcumuaspecseusseus Wake Forest. 
Monroz, Pau EUGENE. ___..----------------------------- Salisbury. 
MONTAGUE; PAUL. NISSEN Se oso 5 oot et he tcc eh se Winston-Salem. 
Moser, WILL EUSTACE._-__----------------- = se ace san Randleman. 
NiyRicn. PRED CUBTORE Rs «cous coe sake teen ea cae nee eae Greensboro. 
NicHoison, Cyrus HERBERT_____----.-------.------------ Cowarts. 
NORWOOD, FRANK sc sen oe Seed one oe ee Washington, D. C. 
PARSONS; PAUL GRIDR 226 = selon a elt _..-Grassy Creek. 
PPPUn, ViABUE ALY Ol i33i6 3 ee Sal be heieee Belen tA Raleigh. 
Poatr, ERNEST MARSH. oo 22s Se ee ee ee _......._Southern Pines. 
POLIKOPE DENDT a. erie near utabote eee Seue sees Winston-Salem. 
PowELiL, WEBSTER CLay__.._-__-__.------ _______________Pinehurst. 
PRich. JOHN DIAMPION, J Ricco 2en Jeo see ue eek Stoneville. 
REDFRARN, HOWARD .2 522055 ee. feet puke ale to oe ee eel Pageland, 8. C. 
RoBINSON, ALTON HAMPTON._.._--_-_---_-------+-+------- Asheville. 
Roaers, GEORGE WASHINGTON___________-- ee Washington, D. C. 
RUMBEY,2J ULLUS PIBRSON s20cc6e lod ee twee ee King. 
ScHULKEN, RoBERT CARLISLE_.....-_-___-_---------------- Whiteville. 
SHAW JOHN: DUNCAN. fn 200 cu.te30ccenalsneraaiwetas annacee Charlotte. 
STANLEY, HarRRY RUFFIN._.--------------------- OnE meres Greensboro. 
STANTON, OSCAR._______.__----------- shines atsea edit Dead cata Marshall. 
STBLU, JOHN CPUNCER etc tc acu owetece Ae eens aeweyeudsas Raleigh. 
STEPHENS, HENRY GRADY___.-------.--._-_._-------------- Hickory. 
Straits, LLtoyp ANDREW____--.-_--...--.-----_------------ Columbia, 8.°C. 
Symmes, CHARLTON Emory._....-.------------------------ Wilmington. 
THIGPEN, VEARY JOHNSON... eSsseuciden sich oot coke ees Tarboro. 
THOMAS, ARTHUR J OUNGe. 2 2 clue tae eee de stew anu een cs Salisbury. 
THOMPSON, MEREDITH HUGH.___._._.___.-__--------------- Goldsboro. 
WAGENHEIM: PF AIDIP G65 2 Ste ete Bae eth ee eo Norfolk, Va. 
WEULS, JOEN WHITER: JR a) enced aoe oa be ce cle se Columbia, 8. C. 
WELLONS, WILLIAM BRYANT-_--_- ~~~ _- 1 et tig en eee Smithfield. 
West, NORMAN MARTIN, 2.22202 2..c6c2ederuesodaenet tie Council. 
WILSON, JOSEPH VON__...__-_----------------------- ee Lumberton. 
Wo.tz, Howarp OSLER. ___-.-------__---- _.._.-...--.---Mount Alrv. 





The following were admitted under the recent Comity Act: 


Davis, Hunuine (from.Kentucky) 22222222222 2i-ce2e-25eule Charlotte. 
DopGeEn, JAMES C. (from Georgia)._..._._...--_------------ Raleigh. 
Morte, Leon Louis (from South Carolina)....._--_--------- Wilmington. 


Sims, CHARLES Pickett (from South Carolina)-_._.------------ Asheville. 


CALENDAR OF COURTS 


TO BE HELD IN 


NORTH CAROLINA DURING THE SPRING OF 1924 


SUPREME COURT 


The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year. The examination of 
applicants for license to practice law, to be conducted in writing, takes place 
one week before the first Monday in each term. 

The Judicial Districts will be called in the Supreme Court in the following 
order: 

Sprina Term, 1924 


CDE gras DIt< 16) Oc ee eRe a ea OE ae Oe Pe Me eC eee eA TS Re February 5 
Second District._._.....--...- AOS eal 2 IS 22 Skee eee ate 2 ee eee February 12 
Third -and: Fourth Districts.<22224 sissies od ce toe een February 19 
BPG istriets 26 ho hen cose ue ede 5 oe ee ee Ee Bae eete oeee February 26 
ICIS ETIC Cayo one het eee re en March 4 
DEVEL DISUIICEs 22 32 acco ee oe tab a wide lee ease tans Raich March 11 
Bighth and Ninth Districtses22,.5 02062 eee eee Geass March 18 
Penin Disthietss:c2.bo5s sodncsenbebecn ed aohsetsneee sow ceuse March 25 
PERO V CVG i SUE CU occ es eae So hte ty ol ts a Tl as April 1 
ST Weltth: Disthlets.22:.2<. Sue odchoocsceatecis bo ttdtes cutee eases April 8 
Thirteenth District..._._______________________.____---.-e------ April 15 
POurteenta DIsttitGs.. st noe ore ee eee ee meee se bs Gcee April 22 
Fifteenth and Sixteenth Districts. .._._.___.._....---------.------ April 29 
Seventeenth and Eighteenth Districts...___________..___________-- May 6 
ININGLECN UT DISTMOU csc ce Sos Gece sat ee sees cee Seu es May 13 
“Pwentietl DIstriets 226 cue ene we cee eencels be tee eeu ed May 20 


vili 


SUPERIOR COURTS, SPRING TERM, 


1924 


The parenthesis numerals following the date of a term indicate the number 


of weeks during which the term may hold. 
instances the statutes apparently create conflicts in the terms of 


In many 
court. 


THIS CALENDAR IS UNOFFICIAL 


EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 


SPRING Term, 1924—Judge Devin. 
Camden—Mar, 10. 


Beaufort— Jan. 14*; Feb. I8t (2); April 7f; 
May 5; May 12f. 

Gates —Mar. 24: 

Tyrrell—Jan. 28 (2); Apri] 21: June 2f. 


Currituck --Mar. 3: April 28t. 

Chowan—Mar. 31. 

Pasquotank—Dec, 31¢ (2); Feb. 11t; Mar. 17; 
June 9F (2). 

Hyde—May 19. 

Darec—May 26. 


Perquimans—Jan. 21; April fH. 


SECOND JUDICIAL DISTRICT 


SPRING TreRM, 1924-—/Judge Bond, 


Washington—Jan. 7 (2); April 14, 

Nash—Jan, 28; Feb. 18f (2); Mar. 10; April 
21t (2); May 26. 

Wilson—Feb., 4*; Feb. 11f; May 12*; May 19; 


June 23}. 
Mar. 3; Mar. 31f (2); 


Edgecombe—Jan. 21; 
June 2 (2). 
Martin—Mar. 17 (2); June 16. 


THIRD JUDICIAL DISTRICT 


Spring Term, 1924—Judge Connor. 


Northampton—Mar. 31 (2). 

Hertford—Feb. 25; April 14 (2). 
Halhifax—Jan. 28 (2): Mar. 17 ay June 2 (2). 
Bertie—Feb. 11 (2); Avril 28¢ (2) 
Warren—Jan. 14 (2); May 19 (2). 
Vance—Mar. 3 (2); June 16 (2). 


FOURTH JUDICIAL DISTRICT 


Serine Term, 1924— i Pittman. 
Lee—Mar. 24 (2); May 
Chatham—Jan, 14; Nac. 17t; May 
Johnston—Feb. 18+ (2); Mar. 10; hey (2). 
Wavyne—Jan. 21 (2); April Tt (2): May 26 (2). 
Harnett—Jan. 7; Feb. 4f (2): May 19, 


FIFTH JUDICIAL DISTRICT 


SprinG Term, 1924—Judge Daniels. 


Pitt—Jan. 14¢ (1); Jan. 21; Feb. 18t; Mar. 17 
(2): April 14 (2); May 19f; May 26F. 

Craven—Jan. 7*; Feb. 4t (2); April 7t; May 
12+; June 2*. 


ge | BR 
seria: | War 


ix 


Carteret—Jan. a Mar. 10; June 9 (2). 
Pamlieo—April 28 (2). 

Jones-——~Mar,. 31. 

Greene—Feb. 25 (2): June 23. 


SIXTH JUDICIAL DISTRICT 


Spring Tero, 1924—J/udge Horton. 


Onslow--Mar. 3; April 14t (2). 
ie eo Tt (2); Jan. 2R*. Mar. 24¢ (2). 
Sampson—-Febh. 4 (2), Mar. 10¢ (2): April 28 (2)% 
Lenoir Jar. 2g Gg Feb, 18t (2); Apnl 7; Mav 
19*; June 9t (2). 


SEVENTH JUDICIAL DISTRICT 


Spring Term, 1924—Judge Grady. 
Wake—Jan. 7*; Jan. 28t: Feb. 4*; Feb. 11%; 

Mar. 3*; Mar. 10+ (2); Mar. 24t (2): April 7* 
April 14+ (2); April 28+; May 5*; May 19+ (2): 


June 2*; June 9t (2), 
Franklin—Jan. 14 (2); Feb. 18+ (2); May 12. 


EIGHTH JUDICIAL DISTRICT 


SPRING TreRM, 1924—Judge Calvert. 


New Hanover—Jan, 14*; Feb. 4+ (2); Mar. 3t; 
(2); Mar. 17*; April 14f (2); May 12*: May 26f (2); 
June 9*. 

Pender—Jan. 21; Mar. 24+ (2); May 

Columbus—Jan. 28; Feh. 18+ (2); “sel (2), 

Brunswiek—Jan, Tt: April 7; June 16f. 


NINTH JUDICIAL DISTRICT 


SPRING TERM, 1924—Judge Cranmer. 
Robeson—Jan. 28*; Feb. 4; Feb. 25f (2); Mar. 
31 (2); May 12 (2). 
Bladen—Jan. 7t: Mar. a April 21f. 
Hoke—Jan. 21; April 1 
Cumberland— Jan, 14*; “Feb. 11} (2); Mar. 17t 
(2); April 28f (2}; May 26*, 


TENTH JUDICIAL DISTRICT 


Spring Term, 1924—Judge Sinclair, 


Alamance—Feb. 25*; Mar. 31t; May 5t; May 
267 (2); June 16*. 

Durham—Jan. 7t (2); Feb. 18*; Mar. 3f (2); 
April 28t: May 19*. 

Granville—Feb. 4 (2); April 7 (2). 

Orange— Mar. 17; May 12f. 

Person—Jan. 28; ‘April ke 


X COURT CALENDAR. 


WESTERN DIVISION 


ELEVENTH JUDICIAL DISTRICT 
Spring TerM, 1924—Judge Bryson, 


Ashe—April 7 G ) 

Bory uan t (2); Feb. 11¢ (2); Feb. 25+ (A); 
Mar. 10} (2); Mar. 24*; May 19t (3); June 23¢ (A). 

Rockingham—Jan. ers Feb. 25+ (2); May 12; 
June 16f. 

Caswell—Mar. an 

eveenany May 

Surry—Feb. 4; Xo 21 (2}; June 28 (2). 


TWELFTH JUDICIAL DISTRICT 
Sprina Term, 1924—Judge Lane. 


Davidson—Jan. 28*; Feb. 18+ (2); May 5%; 
May 26f: June 23*. 

Guilford—Jan. 7 (2); Jan, 21*; Feb. 4¢ (2); 
Mar, 3* (2); Mar. 17t (2); April Mt April 
28*; May 12+ (2); June 24 (2): June 1 

Stokes—Mar. 31°: ; April 7t. 


THIRTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1924—Judge Shaw. 


Stanly—Feb. 4t; Mar. 31; May 1 2f. 

Richmond—Dee. ay Jan. 7t; Mar. 17t; April 
7*; May 26f; June 16f. 

Union—Jan. 28*; Feb. 18t (2); Mar. 24; May df. 

Anson—Jan. 14*; Mar. 3f; April 14; April 21f; 
June 9f. 

Moore—Jan. 21*; Feb. 11+; May 19f. 

Scotland—Mar. 107; April 28; June 2. 


FOURTEENTH JUDICIAL DISTRICT 
SPRING Term, 1924—Judge Stack, 


Mecklenburg—Jan. 7*; Feb. 4t (3); Feb. 25*; 
Mar. 3f (2); Mar. 3it (2); April 28+ (2); May 12*; 
May 19+ (2); June 9%; June 16 

Gaston—Jan. 14%; ‘Jan. 21f (2); Mar. 17t (2); 
April 14*; June 2 


FIFTEENTH JUDICIAL DISTRICT 
Sprina TrerM, 1924—Judge Harding. 


Montgomery—Jan. 21*; April 7¢ (2). 
Ben hae 17t¢ (2): Mar, 31"; May 26f; 
June 16* (2). 


*Criminal cases only. 

a cases only. 

tCivil and jail cases. 

(A) Emergency Judge to be assigned. 


Iredell—Jan. 28 (2); aes a May 19 £3). 
Cabarrus—Jan. 7 (2): J b. 25+; ‘Apri 21 (2). 
Rowan~—Feb. 11 (2); Mar. 3t; May 5 (2). 


SIXTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1924—Judve Long. 


Sh deh Scalia - (2); May 5t (2), 
Lincoln—Jan. 2 

Clesclawa= Mae 2 (2). 
Burke—Mar. 10 (2) 

Caldwell—Feh. 25 (2); May 19+ (2). 


SEVENTEENTH JUDICIAL DISTRICT 
Serine Term, 1924—Judye Webb. 


Alexander—Feb. 18. 
Yadkin—Fehb. 25. 
Wilkes—Mar. 3; June 21 (2). 
Davie—Mar. 17; May 23t. 
Watauga—Mar. 24 (2). 
Mitchell—April 7 (2). 
Avery—April 21 (2). 


EIGHTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1924—J o Finley. 


Transylvania—April 

Henderson—Jan. aay ); Mar. §@); May 267(2). 
Rutherford—Feb. 4+ (2 : May 12 (2 }a 

A ethan Tada i. oe June gt (2), 
Yancey—Mar. 2 

Polk—April 21 a) 


NINETEENTH JUDICIAL DISTRICT 
Spring Term, 1924—Judje Ray. 


Bun a tears ay (2); Jan. 28; Feb. 4t (2); 
Feb. 18; 3 (2); Mar, 17; April "Tt (2); April 
21; May i 2); M May 19; June 2t (2); June 16 (2). 

Madison—Feb. 25; Mar. 24; April 28; May 26. 


TWENTIETH JUDICIAL DISTRICT 
Sprine Term, 1924—Judze McElroy. 


Haywood—Jan. Af (2); Feb. ° (25 May 5t (2). 
Cherokee—Jan. 21 (2 j: Mar. 3 1 i June 16+. 
Jackson—Feb. 18 (2); May 19f (2) 

wain—Mar. 
Graham—Mar. 17 (2): une 2t (2). 
Clay—April 14. 
Macon—April 21 (2). 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 
Eastern District—HENrRY G. Connor, Judge, Wilson. 
Western District—JAMES E. Boynp, Judge, Greensboro. 
Western District—EDWIN YATES Wess, Judge, Shelby. 


HASTERN DISTRICT 


Terms—District terms are held at the time and place as follows: 

Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. SS. A. ASIIE, 
Clerk. 

Elizabeth City, second Monday in April and October. J. P. THOMPSON, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR MAYO, 
Deputy Clerk, Washington. 

New Bern, fourth Monday in April and October. ALBERT T. WILLIS, 
Deputy Clerk, New Bern. 

Wilmington, second Monday after the fourth Monday in April and 
October. C. M. SymMMeEs, Deputy Clerk, Wilmington. 

Laurinburg, Monday before the last Monday in March and September. 
S. A. ASHE, Clerk, Raleigh. 

Wilson, first Monday in April and October. 8. A. ASHE, Clerk, 
Raleigh. 

OFFICERS 


Irvin B. Tucker, United States District Attorney, Whiteville. 

J. D. PARKER, Assistant United States District Attorney, Smithfield. 
Wits G. Brices, Assistant United States District Attorney, Raleigh. 
R. W. Warp, United States Marshal, Raleigh. 

S. A. AsHe, Clerk United States District Court, Raleigh. 


WESTERN DISTRICT 


Terms—District terms are held at the time and place as follows: 
Greensboro, first Monday in June and December. R. LL. BLAYLOCK, 
Clerk; MyrrLe Dwiacceins, Chief Deputy; DELLA BtutTr, Deputy. 
Statesville, third Monday in April and October. J. B. Grit, Deputy 
Clerk. 

Asheville, first Monday in May and November. J. Y. Jorpan and 
O. L. McLurp, Deputy Clerks. 

Charlotte, first Monday in April and October. E. 8S. WriitiamMs, Deputy 
Clerk. 

Wilkesboro, fourth Monday in May and November. Mitton McNEILL, 
Deputy Clerk. 

Salisbury, fourth Monday in April and October. J. B. Girt, Deputy 
Clerk, Statesville. 

OFFICERS 


FRANK A. LINNEY, United States District Attorney, Charlotte. 
Cuas,. A. Jonas, Assistant United States Attorney, Lincolnton. 
Tros. J. Harkins, Assistant United States Attorney, Asheville. 
BrowNxLow JACKSON, United States Marshal, Asheville. 

R. L. BrayiocKx, Clerk United States District Court, Greensboro. 
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CASES 


ARGUED AND DETERMINED 


ar OY aed od oll 4 | mal LS 
NORTH CAROLINA 
RALEIGH 


FALL TERM, 1923 


C, C. MAYO y. D. U. MARTIN. 
(Filed 12 September, 1923.) 


1. Evidence—Nonsuit. 

The evidence must be taken most strongly in favor of the plaintiff for 
the purpose of defendant's motion of a nonsuit and dismissal of the 
action. 

2. Courts—Jurisdiction—Accounts Severable——Evidence—Demurrer. 

The plaintiff owned a store, and agreed with the defendant, who oper- 
ated a sawmill, that the former would pay, in goods, ete., the orders on 
him by the latter, evidenced by “plucks”’ or brass checks, given to his 
mill employees, and the latter would make weekly settlements therefor in 
eash: Held, the agreement for a weekly settlement was divisible and 
may be split up into several causes of action and brought before a justice 
of the peace when the amount is jurisdictional in his court; and the fact 
that an account was stated between the parties, showing a total balance 
due from various weekly accounts within the jurisdiction of the Superior 
Court, does not oust the jurisdiction of the justice of the peate or confer 
exclusive jurisdiction on the Superior Court; and a demurrer to the evi- 
dence tending to establish such facts is properly overruled. 


3. Evidence—Burden of Proof—Orders—Defendant'’s Possession of Evi- 
dence of Indebtedness. 

The plaintiff agreed to accept the orders of defendant given on him to 
the latter’s employees, in goods, etc., evidenced by “plucks,”’ or brass 
checks, settlements to be made weekly between them, which the defendant 
failed to do. The defendant admitted that he had got from the plaintiff 
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the merchandise accordingly, but claimed he had paid for them: Held, 
the possession by the defendant of these “plucks,”’ or brass checks, and 
produced at the trial, could only be considered by the jury as evidence of 
payment. 


APPEAL by defendant from Connor, J., at May Term, 1923, of Brav- 
FORT. 

Civil actions consolidated, tried before Hon. George W. Connor, judge 
presiding, and a jury, at May Term, 1923, of the Superior Court of 
Beaufort County, on appeals from a justice of the peace. 

There were eleven actions separately instituted before a justice of the 
peace. In apt time, in the court of the justice of the peace, the defend- 
ant moved to dismiss upon the ground that they constitute a single 
action, which had been split for the purpose of giving jurisdiction to 
the justice of the peace. 

Upon the calling of these cases in the Superior Court, the plaintiff 
moved that the eleven cases be consolidated and tried together. The 
defendant, in apt time, renewed his motion in each case to dismiss for 
want of jurisdiction and upon the suggestion of the court, without waiv- 
ing the said motion, but reserving all rights with respect to same. 
Defendant consented that a jury should be impaneled and hear the 
evidence, and that at the conclusion of the evidence defendant’s motion 
to dismiss for want of jurisdiction in each case should be heard and 
determined; any issue of fact affecting said motion to be submitted to 
the jury, and motion with respect to fact determined after verdict 
rendered. The plaintiff consented that the actions should be consoli- 
dated upon the conditions stated by defendant, both plaintiff and defend- 
ant being present with their attorneys of record. 


Wiley C. Rodman for plaintiff. 
Stephen C. Bragaw and Harry McMullan for defendant. 


Crarkson, J. The essential facts of this case are as follows: 

According to the testimony of Mavo, in 1920, and prior thereto, 
Martin was operating a mill and Mayo a store in the village of South 
Creek. Until the end of the year 1920 he had been able to finance 
Martin, with monthly settlements, but at the end of 1920 and the begin- 
ning of 1921 he testified that he canceled this arrangement with Martin 
and told him his account was behind, and that the people he owed were 
after him, and that he would have to go on a cash basis, and that Martin 
would have to pay him by the week. Mayo testified that, after the first 
of January, it was agreed that the orders issued by him were to be paid 
by the week. Pursuant to this arrangement, Mayo for a certain num- 
ber of weeks paid the orders given on him by Martin, keesing the orders 
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for each week separate and presenting them for payment weekly to 
Martin. On striking a balance for the 1920 account, it was agreed 
between Mayo and Martin that there was a balance due Mayo of 
$1,318.27. Mayo testified that, in payment on this account, Martin 
gave him certain notes, aggregating $1,200, which he turned over to his 
ereditors, and on which both Martin and Mayo are now being sued. 
This left a balance on the 1920 account of $118.27. 

The 1920 account, or the balance due thereon, formed the basis of one 
suit before the magistrate. The weekly orders which had been paid by 
Mayo for Martin for a certain number of weeks formed the basis of 
eight suits, each week being sued on as a separate account. In addition 
to this, Mayo claimed that Martin had issued certain checks on banks, 
which he had cashed at the request of the payee therein. These checks 
had been presented for payment to the banks and payment had been 
refused. These checks aggregated $151.32, to which was added two 
items of interest paid by Mayo for Martin at his request, being interest 
on the notes for $1,200 given in payment of the 1920 account, formed 
the basis of the other suit. One suit was on a farm account for 1921. 

The eleven actions against Martin were: 

1. One suit for $118.27, brought for the balance due on a book 
account for 1920. 

2, Kight suits were brought, based on orders issued on Mayo by 
Martin and paid by Mayo weekly, the orders being kept separate and 
apart and having been presented for payment weekly. 

8. One suit was brought, based on checks issued by Martin against 
certain banks, payable to persons other than Mayo, but cashed by Mayo, 
and had been presented to the banks, and on which payment had been 
refused for “insufficient funds.” These checks amounted to $151.32, 
and to this item has been added certain discount, which had been paid 
by Mayo at Martin’s request, being the interest on said notes which 
Martin had given him in settlement of a part of Martin’s 1920 account. 

4. One suit was brought on a farm account, independent of other 
matters. 

According to the testimony of Martin, he owned and operated a saw- 
mill at South Creek, and sold out to the plaintiff, Mayo, a store or com- 
missary which had been operated by him in connection with said saw- 
mill. By agreement between Mayo and himself, he was to pay off his 
hands, in part, through this store operated by Mayo. The system was 
that he furnished his hands with “brass plucks,” or a piece of round 
metal, stating thereon that the same was good for so much money in 
trade at Mayo’s store. Afterwards, by reason of having lost some of 
these plucks, slips of paper were used in place of the brass plucks, serv- 
ing the same purpose. 
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This business was conducted for a considerable period, and from time 
to time Mayo and Martin had settlements of their business involving 
these transactions, Mayo and Martin both agreeing that in June, 1920, 
there was a settlement in full between them, and a balarce struck. On 
31 December, 1920, Martin claimed that he and Mayo had another set- 
tlement, in which he paid the plaintiff up in full for all orders, checks, 
etc., taken up by him to that time. The plaintiff, Mayo, denied that a 
settlement was made at that time, but claimed that the amount due by 
Martin was agreed upon between them, and that this amount was 
$1,318.27. 

Martin claimed that on 1 January, 1921, or about that time, the plain- 
tiff Mayo surrendered and delivered to him all of the brass plucks and 
orders which he had taken up for him at his store. He claimed that 
this fact was admitted by Mayo, but that Mayo contended that not- 
withstanding the fact that he surrendered these evidences of indebted- 
ness to Martin, that Martin did not in fact at that time, cr any previous 
time, pay him therefor. Martin testified and contended that on that 
date he paid the plaintiff Mayo the balance due by him on these orders 
and plucks, and that the same were surrendered to him in consideration 
of full settlement, and Martin produced the orders and checks at the 
trial covering these items, and had the same in his possession. 

Martin claimed that it is admitted by Mayo that prior to 1 January, 
1921, it was agreed between Mayo and himself that they would have 
monthly settlements of their business, but Martin denied that a new 
agreement was made by which Mayo was to receive settlements on a 
weekly basis. 

After 1 January, 1921, the business continued, and thereafter it is 
admitted by Martin that he became indebted to Mayo in the sum of 
approximately the amount claimed by Mayo in the trial—$1,529.82. 
Martin contended that Mayo admitted that he paid him in checks and 
notes an amount more than sufficient to pay the said indestedness which 
occurred after 1 January, 1921, but the plaintiff Mayo contended that 
he apphed the said payments in settlement of what he claims was the 
1920 account rather than the 1921 business, and after having so ap- 
phed it, it left the defendant Martin indebted to him in the sum of 
$118.27 for the 1921 business. 

There were twelve issues submitted to the jury. Under the charge 
of the court, the jury found for the plaintiff on all issues submitted to 
them. 

The first issue was: “Were these suits properly instituted in a court 
of a justice of the peace?” The jury responded “Yes.” 

To the other eleven issues the jury responded “Yes,” and found the 
amounts due all within the jurisdiction of the justice of the peace, as 
shown by the record. 


Or 
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The entire controversy in the case, from the exceptions taken by 
defendant, can be considered under two heads: Was the plaintiff’s claim 
divisible and could it be split up and sued on as was done in eleven cases 
before the justice of the peace, or was it indivisible and an entire con- 
tract and incapable of being divided and split up, so that suits could 
only be brought in the Superior Court? 

Exceptions 1, 2, 3 and 4 all relate to the refusal of the court for non- 
suit and to direct a verdict in favor of the defendant predicated upon 
the contention that 1t appeared from all the evidence that at the time 
the eleven actions were instituted the amount due by defendant to plain- 
tiff, as claimed by the plaintiff, was in excess of the jurisdiction of the 
justice of the peace, and the claim was improperly divided and split 
into eleven actions for the purpose of giving the justice of the peace 
jurisdiction, and the suits should be dismissed for want of Jurisdiction. 

The main facts to consider in these exceptions may be stated in very 
few sentences: 

The defendant was operating a mill and the plaintiff a store. The 
defendant issued orders to his mill help; these orders were ‘“‘brass 
plucks,” or a piece of round metal stating thereon that the same was 
good for so much money in trade at Mayo’s store. Afterwards, by 
reason of having some of these “plucks” lost, slips of paper, orders on 
plaintiff, were used in place of the “plucks.” The agreement between 
the parties was that the plaintiff was to pay these orders given to the 
mill help by defendant, and that the defendant would pay him each 
week, and the orders issued were to be paid by the week. Pursuant to 
this agreement, the defendant, for a certain number of weeks, paid the 
orders. The plaintiff kept each week’s orders separate and presented 
them for payment weekly to defendant. Eight of the suits are for the 
orders due for each respective week. The other three suits are not 
involved in this aspect of the case. 

We think his Honor was correct in refusing to nonsuit plaintiff and 
dismiss for want. of jurisdiction. | : 

The evidence must be taken most strongly in favor of the plaintiff 
for the purpose of a nonsuit and dismissal of an action. The evidence 
showed that plaintiff’s claim was divisible—each week payment was 
to be made and orders for each week kept separate. The plaintiff had 
a right to bring separate actions for each week’s orders. The agree- 
ment between the parties was not indivisible or an entire contract, in- 
capable of being divided and split up, so that suits could be brought 
separately for each week’s orders. 

The principle is laid down by Clark, C. J.: “The items of the plain- 
tiff’s claim having been incurred under different contracts and at dif- 
ferent times, the plaintiff could maintain a separate action for the 
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amount due under each contract, and if under two hundred dollars, 
before a justice of the peace, though the aggregate be in excess of 
that sum. It is optional with the creditor in such cases to join the 
amounts and bring an action therefor, or upon each it2m separately.” 
Copland v. Tel. Co., 186 N. C., 11. 

“A party has a right to ‘split up’ his account, so as to include a cer- 
tain number of items under one warrant, and a certain rumber of items 
under another, and so on, so as to bring the several warrants under the 
jurisdiction of a justice of the peace.” Caldwell v. Beatty, 69 N. C,, 
365, 

“A creditor, whose account consists of several items, either for goods 
sold or labor done at different times, each of which is for less than 
$200, although the aggregate of the account exceeds $200, may sue 
before a justice for any number of such items not exceeding $200. If, 
however, the debt is an entire one, consisting of but one item, and 
exceeds $200, 1t cannot be divided to give the justic2 jurisdiction.” 
Boyle v. Robbins, 71 N. C., 180. 

“One who has an account for articles sold, the different items of which 
constitute separate transactions, and the entire amount of which exceeds 
the jurisdiction of a justice, may split it up so as to bring his actions 
within the jurisdictional amount, the account not having become an 
account stated, by reason of being presented as a whole, and not objected 
to within a reasonable time.” Swmpson v. Elwood, 114 N. C., 528. 

Rodman, J., who rendered the decision in Boyle v. Robbins, supra, 
says: “A seller of a horse for $300 cannot divide his account and have 
two actions before a justice; neither can a carpenter who had built a 
house upon contract for an entire sum for over $200, ror a material- 
man who had furnished material upon an entire contract.” In such 
cases the contract was “indivisible” and “entire.” If the contract was 
to rent a house for a year at $1,200, monthly payments of $100 to be 
made on the first of each month, a suit could be brought each month 
before a justice of the peace for each $100 as due. The contract itself 
“splits” up the payments. 

The other proposition is presented in Exceptions 5, 8 and 9.. (Excep- 
tions 6 and 7 were abandoned under the Rule in the brief of defendant.) 
Defendant requested the court to instruct the jury as follows: “The 
main controversy in these cases is as to the payment of the 1920 account, 
Mayo contending that prior to the payment to him of the $500 in notes 
payable to O. Marks, and $700 in notes to E. R. Nixon & Co., the 
defendant Martin was indebted to him on the 1920 account in the sum 
of $1,318.27, and the defendant Martin claiming that the said indebted- 
ness had been settled in full on or about 1 January, 1921. The plaintiff 
Mavo having admitted that he surrendered to the defendant Martin 
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the orders or checks included in the 1920 account, and the same being 
in the possession of the defendant Martin prior to the time that the 
payments of $1,200 in notes above referred to were made, the law would 
presume that the said orders or checks had been paid at the time the 
same were delivered to the defendant Martin, and the burden of proof 
would be upon the plaintiff Mayo to establish, by the greater weight of 
the evidence, that at the time he surrendered the said orders or checks 
the same were not paid for by the defendant Martin, and if the plaintiff 
has failed to so satisfy the jury, the jury should answer the first to 
twelfth issues ‘Nothing.’ ” 

The court declined to give this instruction, and defendant excepted. 

The court instructed the jury as follows: “I instruct you, inasmuch 
as Mr. Martin admits that he got from Mayo goods, wares and mer- 
chandise and other things of value, making a total of $2,013.45, the law 
puts upon him the burden to satisfy you that he has paid it, the entire 
amount, then Mr. Mayo is entitled to have you answer this issue in such 
sum as you may find is the balance due, which he contends is $118.27.” 
To this portion of the court’s charge defendant excepted. 

The court instructed the jury as follows: “I instruct you further, 
should you find that Mr. Martin admits owing Mr. Mayo and admits 
the amount, then the burden is on Martin to satisfy you, not by the 
greater weight of the evidence, but to satisfy you that he has paid it.” 
To this portion of the court’s charge the defendant excepted. 

These exceptions go to the charge of the court as given, and to the 
refusal of the court to charge the jury that under the evidence in the 
ease the surrender by Mayo of the orders, brass plucks and evidence 
of indebtedness to Martin would create a presumption which would shift 
the burden of proof. 

The plaintiff testified that he and the defendant figured up the 1920 
account. Their books showed that the defendant had a total debit of 
$2,013.45; both added it up exactly the same amount and the same 
credits, and this debt was reduced by credits, so that there was an agreed 
amount due on 1 January, 1921, of $1,318.27. Plaintiff said that when 
this was agreed upon he turned the orders over to defendant. 

A settlement of accounts between parties 1s presumed to have taken 
in all matters of charge and discharge on both sides. Kennedy v. Wil- 
liamson, 50 N. C., 284. 

This evidence perhaps presents the question that, as the orders, checks, 
or plucks were turned over to the defendant and in his possession, the 
possession by the defendant raised a presumption of payment, and the 
burden was on the plaintiff to establish by the greater weight of the 
evidence that at the time they were surrendered they were not paid by 
the defendant Martin, and the court erred in not giving the prayer as 
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asked for and the instructions given. We cannot so hold. We think 
the court was correct. We do not think, under the circumstances and 
evidence in this case, that by the surrender of these orders or plucks, 
payment could be presumed from possession and ‘that such a presump- 
tion was created as to shift the burden of proof. The possession would 
be a circumstance or some evidence which the jury could consider. 

In Pool v. Anderson, 150 N. C., 624, the facts were: Action for 
recovery of land. Plaintiffs claim under John E. Gray who, on 12 
March, 1879, executed a bond obligating himself to make title to S. N. 
Stockton upon the payment of $300, as stipulated by note or otherwise. 
The signature to the bond was attested by H. W. Wise. Stockton went 
into possession of the land upon the execution of the bond, and remained 
thereon until his death, devising it to the feme defendant, Cordelia 
Anderson, who has been in possession at all times since the death of 
said Stockton. Defendant alleged that the purchase-money for the land 
was paid by Stockton. For the purpose of sustaining the allegation of 
payment, defendant offered a note which was found among Stockton’s 
papers. This note was payable to Jno. E. Gray. The note had no sig- 
nature, but the paper appeared to have been cut off at tke place for the 
signature. H. W. Wise’s signature was on the note as a witness. Wise 
was dead. The note when found was wrapped in the bond for title and 
found among the papers of S. N. Stockton after his death. The court 
allowed this evidence, and the plaintiff excepted. Connor, J., said: 
“The possession does not raise any presumption of payment or change 
the burden of proof. It is a circumstance, a condition open to explana- 
tion, but of sufficient relevancy to the fact in issue to antitle it to be 
considered in connection with other evidence to aid the jury in arriving 
at a correct conclusion.” 

There may be certain cases where payment of a bill or a note will be 
presumed from possession after maturity by the maker or acceptor, but 
the possession of these orders or brass “plucks” by the defendant, under 
the facts in this case, at most, would be only a circumstance to be con- 
sidered by the jury. 

The court did not err in refusing the motion to nonsuit the plain- 
tiff and dismiss for want of jurisdiction, or in refusing the instruction 
prayed for, or in the charge as given. 

No error. 
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E. W. PETTITT, Apmr., v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 


(Filed 12 September, 1923.) 


1. Railroads—Carriers of Freight—-Negligence—Evidence—Eniployer and 
Employee—Children—Dangerous Employment—Contributory Negli- 
gence—Nonsuit, 

The employment by the defendant of a lad under twelve years of age as 
a messenger to carry train orders from the dispatcher's office to numerous 
trains shifting and moving upon the extensive freight yard, without evi- 
dence that he had been instructed or made aware of his dangerous em- 
ployment, is evidence of defendant's actionable negligence in causing his 
death while he was engaged in the course of his employment in delivering 
one of these messages; and evidence that he was then riding on the step 
at the end of a box car on a moving train, according to an established 
custom known to the officers or superior employees of the railroad com- 
pany, and killed by being struck by a passing train on a near-by parallel 
track, is not sufficient to bar his recovery on the issue of his contributory 
negligence, and defendant’s motion as of nonsuit should be denied. Sem- 
ble, a boy of that age, under the circumstances, could hot be guilty of 
contributory negligence. 

2. Evidence—Nonsuit. 

Upon a motion as of nonsuit upon the evidence, the evidence must be 
considered in the light most favorable to the plaintiff. 

3. Supreme Court — Decisions—Stare Decisis — New Trials — New Evi- 
dence—LKEvidence. 

A decision of the Supreme Court on a former appeal in an action be- 
tween the same parties upon the same cause will not be held as control- 
ling when on a later trial in the Superior Court evidence has been intro- 
duced that would render the former opinion inapplicable upon the point 
therein passed upon. 


Stacy, J., concurring. 


AppreaL from Connor, J., at April Term, 1923, of Epcecomses. 

This was an action by the administrator d. b. n. of a boy 11 years old 
for wrongful death alleged to be caused by exposure to dangerous em- 
ployment, and without instruction as to the danger, by the defendant. 

The evidence is that Joe Pettitt, the intestate, a boy 11 years of age, 
was knocked by a car from the step of one of several moving cars at- 
tached to a shifting engine being operated by the defendant on its 
terminal and transfer yards in South Rocky Mount and caught under- 
neath the wheels of a train of cars and killed, his leg being cut off at the 
thigh, whereby he bled to death. The evidence is that he was under 12 
years of age, not above the average in physical or mental development, 
and was employed by the defendant to carry messages from the dis- 
patcher’s telegraph office across said terminal and transfer yards. 
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These yards were one to one and one-half miles long, with eighteen - 
to twenty railroad tracks across which the intestate was constantly 
called upon to pass in delivering messages. It was a ‘glace of almost 
ceaseless activity and along the tracks of which engines and trains were 
passing backwards and forwards every few minutes during the day, 
Sundays as well as week days. 

The intestate was on duty from 7 a. m. until 7 p. m., seven days in 
the week and twelve hours in the day. On Sunday, the day of his death, 
he reported at the usual hour (7 a. m.) for duty at the dispatcher’s 
telegraph office, where he was required to be when not on the yard 
delivering messages, and later made delivery of one of the messages 
entrusted to him. He thereafter mounted the step of a moving car and 
while standing thereon was knocked off by another car and was killed 
as above stated. It was an established custom for all messenger boys 
in this service of the defendant at South Rocky Mount, including the 
intestate, to ride moving trains, engines and cars, in order to expedite 
the delivery of messages and to avoid being run over by other moving 
cars and shifting engines. 

At the close of the plaintiff’s evidence, on motion of the defendant’s 
counsel, Judgment was entered of nonsuit, and the pleintiff excepted 
and appealed. 


L. V. Basset and Don Gilliam for plaintiff. 
M. V. Barnhill, F. 8S. Spruill, and Bridgers & Bourne for defendant. 


Crark, C. J. This appeal is from a nonsuit. Regardless of all 
statutory regulations, the mere fact of employment of the intestate, a 
boy less than 12 years of age and wearing knee breeches, the assignment 
of him to the hazardous task of crossing eighteen to twenty railroad 
tracks at all hours for the purpose of conveying telegraph and other 
messages to the numerous officials was a hazardous work, and the assign- 
ment of him to such a task constituted negligence on the part of the 
defendant. In addition, it is not shown that he was instructed or cau- 
tioned by the officials in charge as to the dangers incident to the work 
to which he was assigned. 

In Fitzgerald v. Furmture Co., 181 N. C., 639-40, the Court approved 
the rule laid down in Cooley on Torts, 652, as follows: “Masters may 
also be guilty 1n exposing persons to perils in his service which, though 
open to observation, they, by reason of their youth or inexperience, do 
not fully understand and appreciate, and in consequence of which they 
are Injured. Such cases occur most frequently in the employment of 
infants.” 

In Ensley v. Lumber Co., 165 N. C., 691, Walker, J., approving the 
above citation from Cooley on Torts verbatim, added: “It is the duty 
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of the master to exercise due care in giving his servant a reasonably 
safe place to work, and in the case of youthful or inexperienced em- 
ployees, this further duty rests upon him; where the master knows, or 
ought to know, the dangers of the employment and knows, or ought to 
know, that the servant, by reason of his immaturity of years or inexperi- 
ence, is ignorant of or unable to appreciate such dangers, to give him 
such instructions or warning of the dangerous character of the employ- 
ment as may reasonably enable him to understand its perils.” He added 
that “while the mere fact of the servant’s minority does not charge the 
master with the duty to warn and instruct him if he in fact knows and 
appreciates the dangers of the employment; and generally it is incum- 
bent upon the jury to determine whether, under all the circumstances, 
it was incumbent upon the master to give the minor, at the time of his 
employment, or at some time previous to the injury, instructions regar- 
ing the dangers of the work and how he could safely perform it. It 1s 
the duty of a master who employs a servant in a place of danger to give 
him warning and instruction as is reasonably required by his youth, 
inexperience, or want of capacity, and that will enable him with the 
exercise of reasonable care to perform the duties of his employment 
with reasonable safety to himself. 26 Cyc., 1174-1178; Turner v. Lum- 
ber Co., 119 N. C., 387; Marcus v. Loane, 183 N. C., 54; Walters v. Sash 
and Blind Co., 154 N. C., 323; Fitzgerald v. Furniture Co., 131 N. C,, 
636; Rolin v. Tobacco Co., 141 N. C., 800; Leathers v. Tobacco Co., 
144 N. O., 350. Those cases fairly illustrate the rule as it has been 
applied by this Court, and the Fitzgerald case would seem to be essen- 
tially the same in its salient facts as this one, and if not entirely so, 
there is a sufficient likeness between them to make it a controlling 
authority. The authorities elsewhere are in harmony with our de 
cision.” Judge Walker then, after quoting and approving the above 
citation from Cooley on Torts, p. 62, adds the following quotation 
from Thompson on Neghgence, 978: “The law puts upon a master, 
when he takes an infant into his service, the duty of explaining to him 
fully the hazards and dangers connected with the business and instruct- 
ing him how to avoid them. Nor is this all. The master will not have 
discharged his duty in this regard unless the instructions and precau- . 
tions given are so graduated to the youth, ignorance and inexperience 
of the servant as to make him fully aware of the danger to him and to 
place him with reference to it in substantially the same state as if he 
were an adult.” Judge Walker further proceeds in the same opinion to 
quote to the same effect from Bailey on Personal Injuries, 1291, and 
from R. R. v, Fort, 84 U. S., 553 (where a parent was suing for injuries 
to his son who was 16 years old), as follows: “This boy occupied a very 
different position (from an adult). How could he be expected to know 
the perils of the undertaking? He was a mere youth without experience, 
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not familiar with machinery. Not being able to judge for himself, he 
had a right to rely on the judgment of the master, and cloubtless entered 
upon the execution of the order without apprehension of danger. Be 
this as it may, It was a wrongful act on the part of Collet to order a 
boy of his age and inexperience to do a thing which in its very nature 
was perilous and which any man of ordinary sagacity would know to 
be so.” In this case, Hnsley v. Lumber Co., the distinguished judge 
elaborated this proposition by numerous other quotations from other 
authorities to the same effect. 

In Holt v. Mfg. Co., 177 N. C., 175, Judge Walker quotes from the 
above case of Ensley v. Lumber Co. and the above cited cases and re- 
affirms the quotation from Fitzgerald v. Furniture Co., 181 N. C., 636, 
and Cooley on Torts, 652, and Thompson on Negligence, 978, and other 
authorities, which hold that the master is also guilty of actionable neg- 
ligence if he expose persons to perils in his service, which, though open 
to observation, they do not fully understand and appreciate, and em- 
phasizes that the duty is further imposed upon him in such cases to 
“fully explain the hazards and dangers connected with the business.” 
There is no evidence in this case of any instruction of that kind by the 
defendant. 

Indeed, this Court has held that the intestate being under 12 years of 
age could not be guilty of contributory negligence as the defendant con- 
tends. In Rolin v. Tobacco Co., 141 N. C., 314-315, Connor, J., said: 
“Within certain ages, courts hold children incapable of contributory 
negligence. We do not find any case, nor do we think it sound doctrine 
to say that a child of 12 years comes within that class (capable of con- 
tributory negligence). Adopting the standard of the law in regard to 
eriminal lability, we think that a child under 12 years of age is pre- 
sumed to be incapable of so understanding and appreciating danger 
from the negligent act or conditions produced by others or to make him 
guilty of contributory negligence.” 

But, indeed, in this case there was no evidence whatever tending to 
show contributory negligence if it had been admissible. There were the 
simple facts that a boy under 12 years of age, in knee breeches, had 
been assigned to this dangerous work, and there was no evidence what- 
ever that he was warned of 1ts dangers or that he was capable of under- 
standing the warning if it had been given to him. This case was here, 
156 N. C., 119, when a nonsuit was sustained by a divided Court, there 
being two dissenting opinions. It appears from reference to the ma- 
jority opinion that two of the judges placed their affirmation of the 
nonsuit upon the ground (p. 129) that though the Court had held that 
“when the employment is dangerous, it is not necessary to prove a 
failure on the part of the employer to instruct ‘that there was noth- 
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ing in the evidence to show that the intestate was on duty or was per- 
forming a duty for the defendant. The evidence is vague and unsatis- 
factory. No witnesses swear what day the intestate was killed, but we 
assume it was on Sunday, 1907. No witness says that the intestate was 
on duty the day he was killed or that he was performing a duty for the 
defendant at the time of his death. These facts were not peculiarly in 
the knowledge of the defendant, as his mother and step-father knew 
whether or not he was on duty that day, and both knew he was employed 
by the defendant and the mother received his wages.’”’ The third judge 
placed his decision upon a different ground, that the Legislature had 
not forbidden the employment of a child under 12 at that time in such 
employment. The two dissenting judges held that on the evidence the 
boy was “on duty” when killed. 

At the time of the nonsuit in the former case two of the witnesses, 
for some unknown reason, were absent, but since then they have returned 
to the State and the evidence on this trial is explicit, by these two eye- 
witnesses, that the intestate was on duty when he was killed. J. R. 
Joues testifies that “the deceased was in knee trousers at the time of 
his death; that there were about twenty tracks on the yard; that he was 
a messenger boy also in the same service with the deceased; that Joe 
was killed on Sunday morning; that he himself was on duty the pre- 
vious night and was relieved by Joe that Sunday morning, who went 
into service at 7 o’clock delivering messages; that both of them were 
required to work twelve hours a day and seven days a week; that they 
received $12.50 per month, and that their duties were to deliver mes- 
sages at any point on the yard or at any place where messages were to 
go; that Joe, the deceased, was killed between 10 and 12 that morning; 
that the yard was used in making up trains going north, south, east and 
west; that it was a little over a mile long and that it was about a mile 
from the telegraph office to the most distant point to which they were 
required to deliver messages. The established custom for messenger 
boys to deliver messages was for them to ride freight trains or ride any- 
thing that would run on the track that they could get a ride on; that 
he had been working as messenger boy for two years when Joe was 
killed; that during that time no officer or employee of the defendant 
had ever objected to the messenger boys riding cars or engines in the 
yards in delivering messages.” 

L. C. Johnson also testified that he “was a messenger boy with the 
plaintiff at the time of his death, and that his duty was to carry mes- 
sages to the different offices about the yard wherever they sent him: to 
the freight office, to Mr. Gordon’s office, Mr. Wells’ office, the chief car 
inspector’s office, then over to the round house and out to the ¢onductors 
on the yards. It was an established custom at the time of Joe’s death 
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for messenger boys in delivering messages to deliver them as soon as we 
could get them to their destination, riding, if we could get a chance to 
ride, on moving trains or cars—any old way; we also rode switch 
engines. The authorities knew how we were moving avound the yard 
and how we were delivering messages; they saw us use the moving trains. 
I rode with the train master on the switch engine and there was no 
ubjection. We continued the practice of riding the cars and engines 
in the yard without objection as long as we were around there. When 
we were at work, Pettitt rode on the engines and coaches. The yard 
was busy ordinarily in shifting trains twelve hours a clay, seven days 
to the week; about fifteen tracks in the yard, and the vard was about 
a mile and one-half long. The most distant point for delivering a mes- 
sage was about a mile. I saw Joe the day he was killed in the early 
part of the morning. He had some messages in his hand, said he had 
to go to Mr. Gordon’s office to carry a message. So he went on over 
and carried the message, and J saw him after that delivering messages.” 

He says he did not testify at the former trial as he was down in 
Georgia. 

Another witness, J. W. Batts, testified that he “saw Joe Pettitt pass. 
He was a small boy wearing knee pants; looked to be 11 or 12; saw him 
just before he was killed. He was hanging upon the corner of a car 
that was being moved by the defendant’s engine attached to the car. 
He was hanging to the ladder attached to the bottom of the car. He 
had his feet on the step of the car and his hand on the grab iron. About 
a minute after he saw Joe on the moving car he heard somebody scream. 
He went down there and Joe Pettitt had been run over. His leg was 
cut off and on the track. He said these shifting cars would barely clear 
one another, but might not clear a man swinging on the car. There 
was very small space between the cars. The leg was cut off and was 
lying on the track when he got there.” 

Two of the affirmative opinions in the former case were based upon 
the express ground that there was no evidence that the little boy was on 
duty in the service of the defendant at the time he was killed. If, there- 
fore, these witnesses had been obtainable at the time, the decision at the 
former hearing must have been different. It was for the jury to say 
(Gf anybody could have denied it) that this service was not only dan- 
gerous, but exceedingly so. As was said in one of the dissenting opinions 
at the former hearing: “In this case, a child under 12 years of age, 
under-grown and therefore known to be immature, was set to work by 
the defendant in a most dangerous place, exposed to be run over by 
the constantly passing trains and shifting engines, crossing eighteen or 
more tracks to carry messages which might have been sent by telephone. 
He was found on the track in the yard with his leg cut off. Under our 
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decisions the company could not show contributory negligence, and 
neither pleaded nor offered to show any. It was the duty of the de- 
fendant to show that they had instructed all employees, much more a 
child placed in such employment, of its dangers. ‘The defendant did 
not show this.” 

And it was also said: “It will be asked by future ages as well as the 
present, why an innocent child of 1mmature age should have been sub- 
jected to such perils so far beyond his comprehension. This record gives 
the answer. His mother had seven other children to support and he 
had a step-father, and, in this combination of circumstances, their 
mother testifying that she did not know the dangerous nature nor the 
character of the employment, and indeed did not consent to his being 
employed. The defendant was able to secure this child’s services for 
the munificent sum of $12.50 per month. This was truly ‘the price of 
innocent blood.’ Had the defendant employed a man or a boy of 
mature years, 1t would have had to pay for his services more in pro- 
portion to the peril. Such a person would have known the danger and 
would have charged for the risk. By employing these little children 
the defendant was able to cheapen, to that extent, by the competition, 
the price of other labor. There was no evidence on this trial of warn- 
ing or instruction given to the little boy by the men who exposed him 
to this dangerous service, and no cause shown why telephones were not 
used across these tracks to avoid exposing any one to such dangers. We 
held in Greenlee v. R&R. &., 122 N. C., 977, and in Troaler v. R. R., 124 
N. C., 189, that the fact that ‘it would have cost the defendant com- 
pany some expenditure to put in automatic couplers would not be any 
defense to the exposure of the employee to unnecessary danger.’ ” 

In regard to the danger of this particular employment, it is well 
known from the governmental reports that the number of workmen 
killed or maimed in this country every year in industrial accidents is 
larger by much than the total number killed and wounded in both armies 
in the four years of the great Civil War. For this reason, public senti- 
ment has been demanding more and more the use of devices that will 
prevent or reduce the danger in many employments. This has been 
shown by marked advance in the legislation in probably all the States, 
certainly in this and in the national Legislature. Indeed, it may well 
be said again that this little boy “was sent to his death by exposure to 
an accumulation of perils, greater to him in his unguarded and un- 
warned innocence than that which met the charging column of brave 
men on Cemetery Ridge. Many soldiers survived four years of war. 
This child was slain on the fourth day of his employment.” This was 
said in this case, 156 N. C., 136, and in the interests of the humane and 
just administration of the law it should be repeated here. 
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To take the very strongest view of this case for the defendant upon 
these facts, it was a question for the jury to say whether or not the 
deceased could appreciate the dangers and knew how to avoid them. 
Turner v. &. B., 40 W. Va., 675; 4 Thompson on Negligence, sec. 498. 

The place where the child was put to work being a dangerous one, 
the question was open for the jury to pass upon the negligence of the 
defendant. Cahill v. Stone Co., 19 L. R. A. (N. S., 1994); Lyneh v. 
Mardin, 1 Q. B., 29; Pressly v. Yarn Mills, 188 N. C., 416. 

On the former hearing one of the judges put his opinion upon the 
ground that there was no legislation to prohibit the exposure of a child 
of this age to any danger in this employment, though this opinion was 
not expressed by any one else. The present statute does prohibit the 
employment of “any one under 14 years of age” in messenger or de- 
livery service. C.8., 5032. While that would not be applicable to this 
case, it 1s a confirmation of what is said in Pressly v. Yarn Mills, 188 
N.C., 410. “The law grows more just with the growing humanity of 
the age and broadens with the process of the suns.” 

This being a nonsuit, the evidence must be taken in the most favor- 
able aspect to the plaintiff and with the most favorable inferences which 
can be drawn from it by the jury. There is no conflict in the evidence 
of the five witnesses who have testified. But the whole record is before 
us and it should not pass without comment that the bov was killed on 
Sunday, 28 April, 1907; his mother took out letters of administration 
on 13 May, 1907; summons served on 14th of the same month, but the 
judgment of the nonsuit was entered four years thereafter at June 
Term, 1911, below and in October here. 

The mother having confidence in her case, doubtless owing to the 
fact, as appears from the above, that the former opinion was rendered 
against her for the failure of witnesses to appear who would have 
proved that her son was “on duty” at the time of his death, brought a 
new action on 5 January, 1912; summons served the same day. She 
died in 1921, and her oldest son took out letters of administration on 
5 May, 1922, and was substituted as plaintiff. 

From the date of the death of the boy to the present time has been 
more than 16 years. During that time approximately 100 terms of the 
court, with probably 150 weeks of session, have been held in Edgecombe 
County (including special terms), and there has been a change of per- 
sonnel of the presiding judge more than 82 times. If the little boy had 
lived he would be now in his 28th or 29th year. 

More than 700 years ago the barons at Runnymede compelled the 
king to put in Magna Carta the pledge that justice would be “neither 
delayed nor denied,” and this Court has several times said that “a delay 
of justice is often a denial of justice.” 
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The American Bar Association, composed of some 20,000 lawyers and 
judges, have in the last few days issued a statement declaring that dis- 
respect of, and even hostility toward, the courts was alarmingly on the 
increase throughout this country. The deceased was receiving for his 
dangerous and arduous services of twelve hours a day, seven days in the 
week, the payment of $12.50 a month. If the defendant deemed that 
the claim was not just, it was within its rights, if it saw fit, to defend 
the action, but in common humanity and as a matter of sound policy, 
the prompt decision of a court should have been procured. The State 
owes to its people to see that in some way such unreasonable delay 
as this is shall not be possible, especially where the recovery is sought 
by a laborer who needs whatever compensation is justly due him. 

Whatever the effect, the criticisms by the Bar Association in the 
address, participated in as it was by the Chief Justice of the United 
States, may have on the public, so far as it 1s based, as stated therein, 
on delays and technicalities by the courts In the administration of jus- 
tice, it is entitled to our respectful consideration and should be remedied 
by the courts. It is as unwise to ignore such a state of facts as appears 
upon this record as it is unjust not to prevent it. We do not seek to 
place the blame—whether the delay in this instance was caused by an 
insufficient number of courts, or in the method of their administration 
or for any other reason. The surest way to insure relief of any griey- 
ance is to give publicity to the most glaring cases, at least that those 
seeking justice may recelve it in accordance with the solemn pledge 
more than 700 years old that “To no man will we sell, or deny, or delay, 
right or justice.” 

Though the plaintiff has already waited 16 years during which he 
has been denied the right to trial by jury to which he is entitled, he 
has now in addition, when the case goes back, to wait the yet unknown 
number of years before he can have his rights passed upon. 

We have on more than one occasion had occasion to comment upon 
the unnecessary delays and technicalities in trials of which Chief Justice 
Taft and other judges have spoken in their opinions as well as in ad- 
dresses, as being too common in the administration of justice. Among 
them see Penny v. R. R., 161 N. C., 530, where the delay had been for 
15 years, and there had been four trials. “There are others” which 
have not been thus brought to the attention of the public. In this case, 
the plaintiff has not yet had the opportunity to have his facts passed 
upon by a jury. 

The plaintiff is entitled to have this case submitted to the jury upon 
proper instructions as to the law applicable. The judgment of non- 
suit 1s 

Reversed. 
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Sracy, J., concurring: This case, as now presented, 13 different from 
what it was on the first appeal; otherwise our former decision would 
constitute the law of the case, both in subsequent preceedings in the 
trial court and also on a subsequent appeal here. Nobles v. Davenport, 
185 N. C., 162; Lewis v. Nunn, 182 N. C., 119; Public Service Co. v. 
Power Co., 181 N. C., 356. But I think the evidence appearing on the 
present record is sufficient to carry the case to the jury, and for this 
reason I concur in the reversal of the judgment of nonsuit. 

It now appears, as it did not appear before, or at least there is evi- 
dence from which the jury may find, that plaintiff’s intestate was at 
work for the defendant and in the discharge of his duties when he 
received his fatal injuries. In this state of the record the defendant’s 
motion for judgment as of nonsuit should have been overruled. 





JESSE ARMSTRONG v. C. T. SPRUILL anp W. D. PEEL, Expr. or 
MRS. C. T. SPRUILL, DrEcEASED. 


(Filed 12 September, 1928.) 


1. Supreme Court—Decisions—New Trials—Second Appeal. 


The former decision of the Supreme Court, holding that the issue as to 
plaintiff’s damage for overflow of water upon his land should have been 
submitted to the jury upon evidence tending to show that defendant had 
enlarged an established common drainage ditch to increase the flow of 
water upon plaintiff's lands, does not apply to the present appeal, wherein 
it appears that the defendant had not so enlarged the ditch or increased 
the flow of the waters, to plaintiff’s damage. 


2. Waters—Drainage—Damages—-Lower Proprietor. 


Where it is shown that a drainage ditch is common to several owners of 
land through which it runs, and that the owners and predecessors in title 
have cleared or maintained the ditch on their own lands for this purpose 
for a long term of years: Held, in an action for damages by overflow 
water by a lower proprietor against an upper one, that it is the duty of 
the former to cut and keep the ditch properly open on his own land with- 
out obligation of the upper proprietor to do so for him; and where the 
upper proprietor has not increased or changed the flow of the water upon 
the lands of the lower one, the latter may not recover damages in his 
action therefor. 


3. Same—Contracts. 


And where the owners of land have afterwards entered into a written 
contract, whereby each one draining into the common canal has obligated 
himself to cut, clear out, and maintain it, each paying his proportionate 
part, an upper proprietor properly doing more than his share creates no 
cause of action against him thereby, or relieves the lowe: proprietor from 
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sustaining the damages caused by the flow of water on his own land, 
occasioned by his breach of duty te perform his own agreement upon his 
own land. 

4, Waters—Drainage—Discontinuance—Statutes. 


Where an owner of lands in connection with other adjacent owners is 
bound to the clearing-out and cutting of a drainage canal on his land 
that has been used by them all and their predecessors in title in common 
for a long term of years, he must give notice of his wish to discontinue it, 
under the provisions of the statute, to relieve him of responsibility for 
not doing so. 


AprraL from Connor, J., at January Term, 1923, of Tyrrett. 

This was an action for alleged damages to crops and land by reason 
of cleaning out the canal, some two and one-half miles long, running 
from the farm of the defendant through the lands of a number of 
parties, including the plaintiff, down to Alhgator Creek. 

This canal was cut before the Civil War over 60 years ago. It was 
originally cut 12 feet or more in width, and those owning lands on each 
side of it drained into this canal and helped to keep it open until about 
1915, at which time the plaintiff purchased a small tract of land, lying 
on the canal, of about 80 acres owned by Jesse Cooper, who lived on 
the farm. After Cooper’s death it was cut up and sold in small tracts. 
Don C. Sawyer purchased part of the Cooper tract and drained into and 
used said canal and helped keep it cleaned out. The canal runs through 
the Cooper tract and the plaintiff’s 30 acres and that of others, and 
they all helped to clean it out—all the land between Mrs. Spruill’s Cali- 
fornia Farm aforesaid and the Alligator River adjacent to this canal. 

The canal was cleaned out in 1915 after the plaintiff purchased his 
30 acres of the Cooper tract. He sold off $700 of it and now holds the 
balance. Cooper, and those who owned the lands after him, down to 
the plaintiff, drained into the canal and helped to maintain it. The 
plaintiff joined with his neighbors in a contract, signed 1 September, 
1917, whereby he and others describing themselves as “The owners of 
the land adjoining or lying near to the Cherry River Landing Canal, 
which said canal extends from Cherry’s Landing on Alligator River 
up to the farm now owned by Claude Spruill,” and reciting that 
“Whereas we have heretofore been accustomed to use Cherry River Land- 
ing Canal for the purpose of draining our lands, but in recent years 
the said canal has become so filled with dirt, debris and other matter 
that it is no longer sufficient to adequately drain the said land, and it 
is necessary that the same be put in proper condition for that purpose; 
and whereas it is our decision and purpose to clean out said canal from 
Cherry’s Landing aforesaid up to the fork of the Gum Neck Road so 
that the same may be used hereafter as a common drainway for the 
lands now owned by us respectively, and to hereafter keep up and main- 


20 IN THE SUPREME COURT. [186 


ARMSTRONG UV. SPRUILL. 


tain the same so that the said canal will thereafter at all times be suffi- 
cient for the purpose aforesaid: Now, therefore, we, the undersigned, 
on behalf of ourselves and our heirs and assigns, do hereby contract and 
agree to and with each other to have said Cherry River Landing Canal 
cleaned out and put in proper condition from Cherry’s Landing afore- 
said up to the fork of the Gum Neck Road so that the same will there- 
after be sufficient to drain the land now owned by us, our heirs or 
assigns, and that each of us will pay our proportionate part of the 
expense of the same according to the number of acres 07 land which we 
have to drain into the same, 1. e., that as soon as the total cost of im- 
provement is ascertained we will pay our proportionate part of the 
same according to the number of acres which we may have to drain 
into the same, and we do hereby contract and agree to and with each 
other that should any of us fail to pay his proportionate part of such 
expense as aforesaid that the part of the ones so remaining unpaid shall 
be a lien upon the tract of land owned by him; and in case he, his heirs 
or assigns, shall fail to pay the same for any reason, then the others 
shall be entitled to have the land of such defaulting landowner sold to 
pay his proportionate part of such expenses.” 

There is a further provision in the contract for the future mainte 
nance of the said canal that there shall be a lien upon the land of 
each for the proportionate part of the expense of maintenance. The 
contract was duly executed under seal. 

At the close of the plaintiff’s testimony the defendant moved for a 
nonsuit and excepted to its refusal, and at the conclusion of all the testi- 
mony the motion was renewed and refused, which was excepted to. 

From the verdict and judgment for plaintiff, the defendants appealed. 


W. L. Whitley and Meekins & McMullan for plaintiff. 
I’. H. Woodley and Aydlett & Simpson for defendants. 


Crark, C. J. This case was before Fall Term, 1921—Armstrong v. 
Spruill, 182 N. C., 1. It there appeared from the uncontradicted testi- 
mony that the canal drained the lands of all the parties along its 
line under a prescriptive right, but that the defendant. an upper pro- 
prietor, finding it had become insufficient, without a proceeding under 
the statute, had enlarged and deepened it and increased the flow of 
water upon the plaintiff’s land, and there was a conflict of testimony 
‘whether such enlargement had caused damage to the plaintiff. The 
Court held that it was error not to have submitted this to the jury. 
In the present case, witnesses of both plaintiff and defendant testified 
that the canal was not cut deeper or wider than before, and the plaintiff 
testified that it was not cut as wide or as deep in 1915 as it was orig- 
inally. Therefore the former decision has no bearing. 
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One question much debated was whether Mrs. L. C. Spruill had 
authorized the cleaning out and cutting of the canal, which work was 
supervised by her husband. Defendant moved for nonswit upon the 
ground that the evidence did not sustain the contention that the work 
was done by her authority; and sceondly, that upon the merits there 
should have been a nonsuit. 

We do not think it necessary to discuss the first proposition for, upon 
the evidence, we think the nonsuit should have been granted because no 
cause of action was shown. 

The decisions of this and other courts are to the effect that “Where a 
drainage canal has been established and used as a right by abutting pro- 
prietors, 11 the absence of statutory contract or prescriptive regulations 
to the contrary, the obhgation 1s upon each of the proprietors to clean 
out and properly maintain the portion of the canal running through 
his own land, and ordinarily he has no mght to compel another pro- 
prietor to do this for him, nor to hold such proprietor for damages for 
not doing it.” Craff e. Lumber Ca., IST N.C. 3813 Lamb vr. Lamb, 177 
N. C., 150, and eases cited. 

The uncontroverted evidence here is that this canal was dug more 
than fifty vears ago and was used for that length of time or longer, 
up to 1915, by the owners of the lands adjoining the canal as a drain- 
way. The plaintiff owned a part of the Cooper tract, aud the evidence 
is that Cooper drained into this canal and helped to maintain it. After- 
wards Sawyer purchased a part of the Cooper tract, which is the land 
that the plaintiff now owns, and drained into this canal and helped to 
maintain it; that this canal is the only drainway of the California and 
other farms adjacent to the canal down to the Alhgator River; that the 
owners of these adjacent lands have helped to maintain this canal all 
these years; that the canal has not been enlarged either in width or 
depth. The testimony of both the plaintiff and defendant established 
these facts. It follows that while it was not the duty of the owner of 
the California Farm to cut the diteh through the land of the plaintiff, 
neither was it her duty to cut it on to the Alligator River. The owners 
of the Cooper land were bound to cut the ditch through their lands 
according to all the decisions of the Court. 

Besides, there is the express agreement, 1 September, 1917, of the 
plaintiff and all the other owners of land adjacent to the canal and 
draining into it to cut and clean out the canal and to maintain it, each 
one paying his proportionate part. 

The court therefore erred in not sustaining the motion of nonsuit, 
both at the close of the plaintiff’s testimony and at the close of the whole 
testimony. She was not compelled under that agreement to cut as far 
as was done, but that she did more than her share constitutes no cause 
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of action against her estate. She, being now deceased, is represented in 
this action by her personal representative. 

Had the defendants not cut through her land as she was required to 
do under the joint agreement, she would be hable to the other parties, 
but she is not responsible for having cut further than her obhgation 
required nor that she did not cut down to the Alligator River. 

The land of the plaintiff was a part of the Cooper tract. The canal 
was cut through it. It was divided up into small tracts according to 
the evidence of the plaintiff himself, and a part of the water from his 
land drained into this canal as appeared from his cross-examination, 
and the canal runs through his lands; therefore, even if he had cut other 
ditches and drained part or the most of his land elsewhere, still the 
defendant would not be legally bound to cut the ditch through the plain- 
tiff’s land. Craft v. Lumber Co. and Lamb v. Lamb, supra. 

The plaintiff has given no notice that he would discontinue draining 
into this canal and, in fact, has not discontinued. If he had desired to 
relieve himself of this responsibility his remedy was under the statute. 

From a careful perusal of all the evidence in the record, it clearly 
appears that the lands of the plaintiff are low lands; that this canal 
was cut over two miles many years ago by the owners of these lands; 
that the canal has been maintained regularly as a drain-way and that 
it is the only drain-way, according to the testimony and the maps, for 
these lands. The plaintiff was bound under the joint contract of Sep- 
tember, 1917, to cut the ditch through his own lands, and if, by failing 
to do so, the water from the other proprietors, among them the defend- 
ant, comes upon his land, he is not entitled to damages. His remedy 
is fully set out by his Honor, Hoke, J., in a very clear and instructive 
opinion in Lamb v. Lamb, supra. 

There was error. 

Reversed. 





STATI v. WALTER BETHEA. 
(Filed 12 September, 1928.) 


1. Evidence—Declarations of Witness—Corroboration. 


Where the credibility of the testimony of a witness is impugned on a 
trial, either by proof of his bad character or his contrad:ctory statements, 
or by contradictory testimony, or by cross-examination tending to im- 
peach his veracity or memory, or by his relation to the cause or the party 
for whom he testified, it is competent to corroborate and support his 
credibility by evidence tending to restore confidence in his veracity and 
the truthfulness of his testimony; and such corroborating evidence may 
include previous statements, whether near or remote, made either pend- 
ing the controversy or ante litem motam, 
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2. Same—Witnesses—Relationship—Res Gestz. 

Where the mother has testified in behalf of her son, on trial for mur- 
der, that the deceased, on the occasion, had followed her son into her 
home, cursing, and that she saw on him what looked like the handle of a 
gun, ete.; that she was in an adjoining room when the prisoner shot the 
deceased; that she told her husband at the time that the deceased was 
after the prisoner with a gun: Held, the relationship subjected the 
mother’s testimony to suspicion, if not to discredit, making competent 
the admission of her evidence of her declarations made to her husband 
at the time: and upon the admission of this evidence, the testimony of 
others to like effect was also admissible, and its rejection was reversible 
error, to the prfsoner’s prejudice: Held, further, it was competent as 
pars rei gest@, being spontaneous and springing out of the occurrence, 
and relating to the contemporaneous acts and language of the deceased. 


CrimMINAL action tried before Kerr, J., and a jury, at May Term, 
1923, of Wivson. 

The prisoner was convicted of murder in the first degree, and he ap- 
pealed from the judgment pronouncing sentence of death. 


Attorney-General Manning and Assistant Attorney-General Frank 
Nash for the State. 
Branes & Mintz and O. P. Dickinson for the prisoner. 


Apams, J. The homicide occurred on Saturday night, 25 May, 1923. 
About seventy-five people had come together at the home of Ratty 
Bethea, father of the prisoner, to attend a festival projected for the 
benefit of a church. They were entertained, it is said, with music and 
dancing and “barbecue and liquor.” The house had two rooms with a 
porch in front. There was evidence tending to show that Peter Fields, 
the deceased, had gone from the yard into the porch; that some one 
“cursed out there,’ whereupon the prisoner’s mother called to hin to 
come from the poreh into the house; that the deceased followed and 
the two went into one of the adjoining rooms; that soon afterwards the 
prisoner, having a pistol in his right hand, seized the deceased and 
pulled him into the other room and shot him. There was also evidence 
of self-defense. The time intervening between the conversation or 
“cursing” on the porch and the death of the deceased does not definitely 
appear in the evidence. 

The following is a synopsis of the testimony of Mary Bethea, mother 
of the prisoner, who testified in his behalf: “That the party was held 
at her house that night for the benefit of the church; that she went out 
of her room where they were sitting to see if there was any fire in there 
and heard some one curse on the porch out there and called to the 
defendant, who was standing on the porch, and said, ‘What is the matter 
out there?” and defendant said, ‘Nothing much, and went on in the 
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house; that in a few seconds the deceased came in, cursing; that there 
was another fellow with him but did not know him; that deceased ran 
his hand in his pocket and was cursing and that she saw the handle of 
what looked like a gun. That she did not see the deceased when the 
defendant shot him as she was in the adjoining room where her husband 
was; that deecased was cursing defendant outdoors; that she heard him; 
that he came into the house soon after the defendant cume in; that she 
went to her husband and told him that the deceased was after the de- 
fendant with a gun; that she made a statement fo her husband.” 

The proseeution offered to prove by the witness that she told her hus- 
band, “The deceased was after the defendant, was cursing him and was 
going to kill him and had his hand im his pocket, and that she saw a 
pistol in his hand.” The question is whether his ITonor’s exelusion of 
this statement deprived the prisoner of evidence to whieh he was justly 
entitled. 

This Court has often held that whenever a witness has given evidence 
in a trial and his credibility is impugned, whether by proof of bad 
character or by his contradictory statements or by testimony contradict- 
ing his or by cross-examination tending to impeach his veracity or 
memory or by his relationship to the cause or to the party for whom 
he testified, it is permissible to corroborate and support his eredibility 
by evidence tending to restore confidence in his veracity and im the 
truthfulness of his testimony. Such corroborating evidence may include 
previous statements, whether near or remote and whether made pend- 
ing the controversy or ante litem mortam. Johnson v. Patterson, 9 
N. C., 183; 8. v. George, 80 N. C., 3245 Hoke vv. Fleming, 32 N. C., 
263; March v. Harrell, 46 N. C., 329; Jones v. Jones, 80 N. C., 247; 
Roberts v. Roberts, 82 N. C., 30; Daris vr. Council, 92 IN. C., T2865 8. «. 
Brabham, 108 N. C., 798; 8. e. Heum, 188 N. C., 600; Cuthbertson v. 
eLustin, 152 N. C., 886; Bowman v. Blankenship, 165 N.C, 519; Belk: 
ae. Belk, 175 N. C., 69; Sor. Arout, 1838 N. C., 804. 

In S. ve. Brabham, supra, Shepherd, J., said: “Whatever may be the 
ruling in other States upon the subject, it is well settled in North Caro- 
lina that such testimony as Baker’s 1s admissible for the purpose of 
corroborating a witness who has been impeached or stands in such a 
relationship to the parties or the action as to subject his testimony to 
suspicion or diseredit.” 

Judged by the principle enounced in these cases, his Honor’s exelu- 
sion of the proposed evidence was erroneous. The relation existing be- 
tween the witness and the prisoner—that of mother and son—invited 
and justified the jury’s scrutiny of her testimony and subjected her 
recital of the oceurrence to suspicion if not discredit; and as the re- 
jected evidence would have tended to support her claim to veracity, it 
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was competent for the purpose of corroboration. If this evidence had 
been admitted, the testimony of Marshall McDonald and others to the 
effect that they heard the witness make the alleged statement would 
likewise have been competent in support of her credibility. 

Furthermore, the excluded statement was competent as pars rei geste. 
If accepted as true, it was the spontaneous and instinctive declaration 
of the witness springing out of the transaction and relating to the con- 
temporaneous acts and language of the deceased. The fact that the 
shots were fired in one room and the statement was made in the room 
adjoining is immaterial. “The question is,’ says Wharton, “Is the 
evidence offered that of the event speaking through participants, or that 
of observers speaking about the event? In the first case, what was thus 
said can be introduced without calling those who said it; in the second 
case, they must be called. Nor are there any limits of time within 
which the res geste can be arbitrarily confined. They vary in fact with 
each particular case. . . . Declaration claimed to be part of the 
res geste may precede, accompany, or follow the transaction to which 
they relate. It is only when they accompany the transaction so as to be 
wrought up i it, and to emanate from it, that they can be rightfully 
regarded as excepted from the rule that excludes hearsay. . . . The 
distinguishing feature of declarations of this class is that they should 
be the necessary incidents of the litigated act; necessary in this sense, 
that they are part of the immediate concomitants or conditions of such 
act, and are not produced by the calculated policy of the actors. In 
other words, they must stand 1n immediate causal relation to the act, 
and become part either of the action immediately producing it or of the 
action which it immediately produces. Incidents that are thus immedi- 
ately and unconsciously associated with an act, whether such incidents 
are doings or declarations, become in this way evidence of the character 
of the act.” Criminal Evidence, secs. 262, 263. 

In S. ec. Spivey, 151 N. C., 680, Manning, J., in a learned discus- 
sion of the question, reached this conclusion: “Following the rule clearly 
established by these authorities, a statement made as the ‘outpouring of 
the nud’ of one of the actors in the tragedy is competent as pars ret 
geste, We conceive there is, and ought to be, a distinction made between 
the statements of one of the partics to the tragedy and a bystander or 
non-participant. In the latter case, where the evidence proposed is the 
statement of a bystander or non-participant, whose mind is unmoyed 
by the terrible emotions that overflow and express themselves in words 
uttered without design or thought or preparation, it must appear, to be 
admissible, that such statement was made while the thing was being 
done, the transaction was occurring; they ought to be strictly contem- 
poraneous. 8. v. AcCourry, 128 N. C., 598; Seawell v. R. R., 133 
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N.C., 515; Harrill v. R. R., 182 N. C., 655; Bumgardner v. RB. £., 182 
N. C., 442; Means v. R. R., 124 N. C., 578; S. v. Hinson, 150 N. C,, 
Sze . 
Here the statement was made “while the transaction was occurring.” 
McKelvey on Ey., 344; Underhill on Cr. Ev., sees. 96, 97; McClain’s 
Cr. Law, sec. 411 et seq.; S. v. Carraway, 181 N. C., 561. 
For error in the exclusion of evidence the prisoner is entitled to a 
New trial, 
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E. P. COHOON y. W. C. COOPER anp J. B. COOPER. 
(Filed 12 September, 1923.) 


1. Pleadings—Counterclaim—Voluntary Nonsuit—Statutes. 

Where defendant’s answer sets up a counterclaim arising out of the 
contract or transaction set forth in the complaint as the foundation of 
the plaintiff's claim, or connected with the subject of his action, existing 
at the commencement thereof, it becomes a cross-action. and both oppos- 
ing claims must be adjusted in the action, and he may not take a nonsuit 
thereon as a matter of right, without the plaintiff's consent. C. 8., 521 (1). 


2. Same—Verdict. 


Where the defendant has set up a counterclaim as allowed by C. 8., 
521 (2), as to a cause of action arising on contract, existing at the com- 
mencement of the action, and not embraced within the first subdivision 
of that section, he may, as a matter of right, take a nonsuit thereon at 
any time of the trial before verdict. 


3. Same. 

Where the jury have returned their verdict into court upon the issue as 
to defendant’s counterclaim, and as to the others except one to which the 
judge had held no response was required, the defendant may not take a 
voluntary nonsuit as to the counterclaim he has set up in his answer. 
C. 8., sec. 521 (1) and (2). 

4. Verdict—Inadvertence—Correction—Courts. 

It is proper for the judge to call to the attention of the jury, when they 
render their verdict, an inadvertence on their part in awarding a larger 
amount in their verdict than the plaintiff claimed in his action—in this 
case 95 cents. 


AppEaL by defendant from Connor, J., at April Term, 19238, of 
TYRRELL. 

The action was brought upon notes given for a tract of land to secure 
payment of which the defendant executed a deed of trust upon all the 
crops cultivated upon said land. Growing out of the dealings between 
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the parties, there were three suits upon the docket which were consoli- 
dated and tried as one. There were eight issues submitted to the jury. 

The last was for a counterclaim by the defendant for a credit for the 
value of 1,009 barrels of potatoes. The plaintiff claimed that the de- 
fendants had delivered to him only 596 barrels, and denied credit was 
due for the amount claimed by the defendant. 

The jury came into the courtroom with their responses to the first 
five issues and to the eighth issue (the counterclaim). The court told 
them that upon the responses upon those issues 1t was not necessary to 
answer the sixth, but that they should retire and consider the evidence 
and answer the seventh issue. 

While the jury were out on this instruction the defendant’s counsel 
asked to enter nonsuit as to his counterclaim, 1. «4, the eighth issue, 
which the court refused. In a few moments the jury returned, having 
answered the seventh issue $663.96. The court remarked to the jury 
that the plaintiff contended for only $663.01 on that issue, and the entire 
jury, In response to an inquiry from the court, stated that 1t was their 
purpose to so answer the issue, and with their consent the court amended 
the reply to the seventh issue to read $663.01. The defendant excepted 
to the court receiving a verdict from the jury upon issue involving the 
counterclaim. Motion was denied, and the defendant excepted to re- 
celying the verdict upon the eighth issue. Judgment upon the verdict 
as rendered and appeal by defendant. 


Thompson & Wilson for plaintiff. 
T. H. Woodley and Aydlett & Simpson for defendant. 


Crark, C. J. There are two counterclaims that can be set up under 
O.S., 521, i.e, 521 (1): “A eause of action arising out of the contract 
or transaction set forth in the complaint as the foundation of the plain- 
tiff’s claim, or connected with the subject of the action.” Such counter- 
claim must not only exist at the commencement of the action, but as to 
this, when it has been pleaded a nonsuit cannot be taken. The defend- 
ant “is not obliged to set up such counterclaim. IH{[e may omit it and 
bring another action. He has his election. But when he does set up 
his counterclaim, it becomes a cross-action and both opposing claims 
must be adjudicated. The plaintiff then has the right to the determi- 
nation of the court of all matters brought in issue, and naturally the 
defendant has the same right, and neither has the right to go out of 
court before a complete determination of all the matters in controversy 
without or against the consent of the other.” Francis v. Hdwards, T7 
N. C., 271; Whedbee v. Leggett, 92 N. C., 469; McNeill v. Lawton, 97 
N. C., 20; Yellowday v. Perkinson, 167 N. C., 146. 


28 IN THE SUPREME COURT. [186 








CLEGG UV, CLEGG. 


The other ground of counterclaim, C. S8., 521 (2), 1s “Any other cause 
of action arising also on contract and existing at the commencement of 
the action.” As to such cause of action a nonsuit may be taken at any 
time before a verdict. 

But even upon such counterclaim the defendant could not take a non- 
suit except “before verdict.” Graham v. Tate, 77 N. C., 120; AecHKesson 
uw. Mendenhall, 64 N. C., 502. And in this case the verdict had been 
rendered as to all the issues except the sixth, as to which the judge held 
that there was no response required, and the seventh, as to which the 
jury were sent out for further dehberation. The verdict had been re- 
turned upon the eighth issue, which alone pertained to the counter- 
claim. But passing by that question, the defendant was not entitled at 
any time to take a nonsuit as to this counterclaim arising out of a “con- 
tract or the transaction set forth in the complaint as to the foundation 
of the plaintiff’s claim, or connected with the subject of the transae- 
tion,” as this was. 

As for the correction by the jury in open court of the answer to the 
seventh issue by reducing it from $663.96 to $663.01, the court acted 
eminently proper in giving the jury the opportunity to correct their 
inadvertence and in accepting the correction. Cow v. R. R., 149 N. C., 
Sis. e. Godiwim, 138 N.C. O82 Bond me Wilson, 131 N.C. 500%. Cale 
v. Laws, 104 N. C., 651. 

Indeed, the court had the power to reduce the verdict of its own 
motion so long as the plaintiff, the party in whose favor it was rendered, 
did not object. Isley v. Bridge Co., 148 N. C., 51. Even if the differ- 
ence of 95 cents had been against the defendant the tirae of the court, 
both below and here, cost too much to the public to debate that matter, 
De minimis non curat lex, 

These are the only errors assigned in the record. 

No error. 





ANNIE McINTOSH CLEGG y. I. N. CLEGG, 
(Filed 12 September, 1923.) 


1. Appeal and Error—Findings—Habeas Corpus. 

The Supreme Court, on appeal, is bound by the findinzs of fact by the 
Superior Court judge in habeas corpus proceedings, if supported by any 
competent evidence. 

2. Habeas Corpus—Husband and Wife—Custody of Children. 
Where the husband and wife are living in a state of separation, without 


divorcee, the Superior Court has jurisdiction to award the custody of the 
minor children of their marriage to either the husband or the wife for 
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such time, under such provisions, restrictions and directions as will, in 
the opinion of the court or judge, best promote the interest and welfare 
of the children, and retain the cause, and thereafter annul, vary or 
modify the same on good cause shown. (CC. S., see. 2241. 


Same—Courts—Jurisdiction—Juvenile Courts. 


The jurisdiction of the Superior Court or judge thereof in k#abecas cor- 
pus proceedings between husband and wife, living apart without divorce, 
where the custody of the minor children of their marriage is claimed by 
each of them, is not ousted or interfered with by the jurisdiction given by 
statute to the Juvenile Court. 


Appeal and Hrror——Courts—Jurisdiction—Habeas Corpus——-Supreme 


Court—Supersedeas, 

Upon appeal to the Supreme Court from an order of the judge of the 
Superior Court in habeas corpus proceedings between husband and wife 
for the custody of the minor children of the marriage upon petition of 
the wife, living by mutual consent separated from her husband, without 
divorce, it is within the power of the Supreme Court, upon notification to 
the adverse party to appear before one of the Justices, and after a regu- 
lar hearing, for the Justice to allow a supersedeas bond in a fixed amount, 
to stay the judgment of the lower court pending appeal, and by consent 
to set the hearing after the call of a certain district in the Supreme Court 
in term. 


Habeas Corpus—Husband and Wife—Custody of Children, 


While as a general rule and at common law the father has prima facie 
the paramount right to the control and custody of his minor children until 
they arrive at age, the mother, in habeas corpus proceedings against her 
husband, may be allowed the superior claim when both are equally 
worthy and it is shown that the welfare of their children requires it. 


Same-——Appeal and Error. 


When the Superior Court judge has entered Judgment in habeas corpus 
proceedings between husband and wife, and has found the facts upon 
which his judgment was based, and both parties appeal, the Supreme 
Court, in its sound legal: discretion, may review the judgment, and affirm, 
reverse or modify it. 


Same — Nonresident Wife — Jurisdiction — Bond — Apportionment of 


Custody of Children. 

Upon the wife's petition in habeas corpus it was made to appear that 
she and her husband were living apart by mutual consent, but not 
divorced, when she carried the minor children of their marriage to live 
with her in Virginia, from which place the husband surreptitiously took 
them back to his home in this State. [ach were equally worthy to have 
their custody and control, and the welfare of the children was equally 
safeguarded: Held, proper to order a division of the time of the ‘children 
between the parents, with full right of each to visit and associate with 
them when living with the other, requiring of the wife a bond in a certain 
sum, conditioned upon her not taking the children out of the State and 
complying with the order of the court, made payable to the State of 
North Carolina, and filed with and approved by the clerk of the Superior 
Court, the cause retained to be further determined on change of condi- 
tions properly established. 
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8. Same—Appeal and Error—Costs. 

On this appeal from the judgment of the Superior Court judge in 
habeas corpus proceedings, brought by the wife against her husband for 
the control and custody of the minor children of their marriage, the costs 
of the appeal and hearing are taxed against the respondent, with order 
that the cost in the lower court be made out and judgment entered by the 
clerk thereof. 


STAcy, J., dissenting. 


Tuis was a habeas corpus proceeding, heard before Devin, J., at 
chambers, at Lumberton, N. C., 15 June, 1923. 

Appeal by plaintiff (petitioner). 

Appeal by defendant (respondent). 


McLean, Varser, McLean & Stacy for petitioner. 
H. F. Seawell and McIntyre, Lawrence & Proctor for respondent. 


Crarkson, J. The essential facts of the case are as follows: 

The prayer of the petitioner, Annie McIntosh Clegg, the wife of the 
respondent, was that Ann Monroe, Margaret and Archie Clegg, her 
children, be delivered to her “for her care and custody in accordance 
with the agreement between the two.” 

She alleges that “on or about the 13th day of September, 1922, in an 
effort to reconcile the difference between petitioner and respondent, and 
to adjust the relationship that would exist between them in the future, 
the petitioner and respondent agreed, at her home near Richmond, Va., 
that the petitioner should have the possession, care and custody of her 
two girls, Ann Monroe and Margaret, and her infant son, Archie; and 
in order to consummate this agreement, petitioner agreed to return with 
the respondent to North Carolina and stay with him for a week or ten 
days, at which time it was agreed that she would return to the home of 
her mother at Richmond, Va., and take with her the infant son of the 
petitioner and respondent.” 

She alleges that she carried out her part of the agreement, but that 
the respondent did not, and alleges in detail his failure and conduct 
towards her in this respect, and that in violation of the agreement he 
even went to her home near Richmond, and, unknown to her, took the 
two girls, and the respondent now has all four of the children born of 
the marriage—Newton, aged 12; Ann Monroe, aged 10; Margaret, 
aged 7, and Archie, aged 5, hving with him at his hom: in the town of 
Rowland. From the findings of the court below, it is urnecessary in the 
decision of this case to recite in detail the allegations of wrongs done 
her by respondent. 

The respondent, I. N. Clegg, denies this agreement, and denies “that 
petitioner returned to North Carolina under any agreement or arrange- 


ae On| FALL TERM, 1923. 31 
CLEGG v. CLEGG. 


ment with the respondent whereby the petitioner should be permitted 
to take the children or any of them away from the care and custody of 
the respondent, but admits that the petitioner did return to North 
Carolina upon what he presumed to be a reconciliation and with the 
sincere hope upon the part of respondent that their home life might be 
improved and made into what it should be.” 

He denies that he was in any way responsible for the causes which 
petitioner claims forced her from his home at Rowland to the hoine of 
her mother at Richmond. ‘The respondent claimed that the two girls 
were taken to the home of their grandmother near Richmond ostensibly 
upon a visit, and that he went and got them. He admitted that he took 
them unknown to the petitioner, but in the daytime; that the children 
were in the country, and “he spoke to said children, who rushed to him, 
put their arms about his neck, kissed him, and gladly accompanied him 
back to their home in North Carolina”; that he placed them in the 
graded school at Rowland, where they had been previously going to 
school. 

The respondent admits the children are with him, and that “they are 
happy, contented and are receiving the best of care possible under the 
unfortunate circumstances existing, which have been caused by no fault 
of respondent; and it is admitted that the respondent has refused to 
abandon his duty and surrender the care and custody of said children to 
the petitioner, or to permit her to take them away from the home of the 
respondent to be a care and burden to their old grandmother, who is 
very aged and unable to personally care for them.” 

Respondent “prays that the writ of habeas corpus may be dismissed, 
and that said children may be left in the custody of the respondent, and 
their care, custody and tuition may be left with the respondent while 
the petitioner chooses to remain away and refuses to reside with the 
respondent and in the home provided by him for said children.” 

The court found the following facts: | 

“The court finds as a fact, from the affidavits and oral testimony 
offered, that the petitioner and respondent are mother and father, 
respectively, of the children named in the petition, and that the father 
and mother, without divorcee, are living in a state of separation, the 
mother now residing with petitioner’s mother in Chesterfield County, 
near the city of Richmond, Va., and the respondent is now residing in 
Rowland, Robeson County, North Carolina, and that the children are 
now with their father in said county. 

“The court finds that each of the parties hereto is a person of good 
moral character, and that there is nothing in evidence reflecting on 
either of said parties, except incompatibility of temper and disposition, 
and the differences and friction caused thereby; that the separation is 
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due to faults on both sides, but that there is nothing, in the opinion of 
the court, that Christian forgiveness and forbearance could not over- 
come; but that the court realizes that it 1s not in the power or juris- 
diction of the court to do more than to find that there !s nothing in the 
evidence adduced in the case which would in any way militate against 
or prevent a complete reconciliation and cohabitation upon the part of 
the petitioner and respondent. 

“The court finds that the failure of the respondent to protect his wife 
from being frightened and terrorized by the visitation in their home in 
Rowland, and the circumstances surrounding it, was such as would pre- 
vent the petitioner from living with her husband at that place, and 
that her failure to return and live with him there should not be held 
against her as an abandonment. 

“The court finds that the respondent, on or about the first day of 
November, 1922, went to the city of Richmond, where the petitioner 
was residing with two of the children, and surreptitiously obtained pos- 
session of said children and returned with them to his home in Rowland. 

“The court had a private talk with the children, in addition to the 
evidence offered, in the effort to ascertain what would be for the best 
interest of said children. 

“The court finds that the respondent is a capable and suitable person 
to have the custody of said children, and that said children are happy . 
and are well provided for in their present home. The respondent is 
a minister of the gospel, in the active ministry, serving four churches, 
each of which has adopted resolutions testifying to his character as a 
minister and a man. 

“The petitioner is residing now with her mother in Chesterfield 
County, near Richmond, Va. Her mother is a woman 71 years of 
age, worth about $40,000, has a large, commodious home, and is a 
woman of high Christian character. The brothers of petitioner are 
men of standing and character. The home where petitioner now resides 
is in every way a suitable place in which the mother may be associated 
with and know and be known to her children. 

“The court is of opinion that the children, in the interest of their 
welfare, should be permitted to be associated with and to know their 
mother. 

“The court finds that the petitioner is a woman of good standing and 
in every way suitable for the association with her children. 

“The court finds that the petitioner, on 3 August, 1922, left the home 
of the respondent, taking with her the two daughters so her mother’s, 
in Virginia; that while in respondent’s home the differences and un- 
pleasautuess between petitioner and respondent were not sufficient, in 
law, to entitle her to a divorce from bed and board, nor to constitute an 
abandonment upon his nart: that the resnéndent has alwavs heen a 
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dutiful and loving father to said children, and has means sufficient to 
reasonably provide for their nurture and upbringing; that the mother 
is a dutiful and loving mother and, in the opinion of the court, should 
not be prevented from an opportunity to associate with and to be known 
by her own children, subject to the superior custody of the children to 
the father. 

The order of the court is as follows: 

“This cause coming on to be heard, and being heard, before W. A. 
Devin, judge presiding over the courts of the Ninth Judicial District, 
at chambers in Lumberton, North Carolina, and this, the 15th day of 
June, 1923, and after consideration of the pleadings, affidavits, oral 
testimony and argument of counsel, the court finds that the custody of 
said children should be awarded the respondent, but that the welfare 
of the children, Anne Monroe, Margaret, and Archie Clegg, would be 
subserved by their spending a part of their time with the petitioner and 
part thereof with the respondent, and to that end 1t 1s ordered, adjudged 
and decreed that the custody of said children 1s awarded to the respond- 
ent, I. N. Clegg, upon the condition that the said children be allowed 
to reside with and associate with their mother, at the home of the 
petitioner’s mother in Chesterfield County, near the city of Richmond, 
Va., until the first day of September, 1928, at which time the respond- 
ent shall have the care and custody of said children until the first day 
of June, 1924, and on the first day of June, 1924, and each year there- 
after, until otherwise ordered, the said children shall be permitted to be 
and reside with their mother until the first day of September, 1924, and 
each year thereafter until otherwise ordered. 

“The court finds that the respondent is a suitable person to have the 
‘are and custody of said children, but that their welfare would be pro- 
moted by permitting them to associate with and to know their mother, 
whom the court also finds to be a suitable and competent person. 

“The expense of transporting the aforesaid children from the home 
of the respondent to the home of the petitioner shall be borne by the 
petitioner in each instance, and the expense of transporting the children 
from the home of the petitioner to the home of the respondent shall be 
borne in each instance by the respondent. Either the petitioner or the 
respondent shall have the right to visit said children at any time, 
whether in the custody of the petitioner or the respondent. 

“Should conditions in the home life of either the petitioner or re- 
spondent materially change from what they now are, this order is made 
without prejudice to the right of either party to move the court to 
reopen this hearing, or for a modification of this order. 

“The permission that said children may reside with their mother in 
the State of Virginia shall be conditioned upon the petitioner entering 
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into a bond in the sum of $5,000, to be approved by the clerk, con- 
ditioned upon her comphance with this order. 

“The findings of fact by the court, upon which this order is based, 
are hereto annexed and made a part of the decree. 

“Tt is ordered that respondent produce said children at Lumberton 
on 21 June, 19238, at 4 p.m., for complianee with this order. 

“Done at Lumberton, N. C., the 15th day of June, 1923.” 

~ “Pending the appeal, so much of the order permitting the temporary 
remoyal of the children to Virginia is suspended, and pending said 
appeal the mother shall be permitted to be with and associate with her 
said children at the home of her brother and their unele, Dr. D. M. 
MeIutosh, at Old Fort, N. C., and the home of said MeIntosh ts found 
to be a suitable place for this purpose. And the children to be delivered 
to their mother for this purpose at the time and place mentioned in the 
order of the cause. And the said children shall not be allowed to be 
earried out of the State pending appeal. 

“Respondent requests the court to fix amount of supersedeas bond to 
vacate this order pending appeal. Request refused, and respondent 
excepts and appeals to Supreme Court.” 

On 16 June, 1923, petition for writ of supersedecs was filed in 
Supreme Court, and notice was duly given to counsel for petitioner that 
the respondent would apply for such writ to his Honor, Walter Clark, 
Chief Justice, at chambers at Raleigh, N. C., on 18 June, 1928. On 
the return day, all parties, with their counsel, appeared, and upon con- 
sideration of respondent’s petition for writ of supersedeas, and after 
argument of counsel, his Honor granted such writ, and respondent filed 
supersedeas bond in the sum of $5,000, as required by order of the 
Chicf Justice. By consent of counsel of both parties, the Chief Justice 
also set the hearing of the appeal for the end of the eall of the First 
District at Fall Term, 1923. 

The court, on account of the controversy between a man and his wife 
with a family of four children, has recited the essential facts of differ- 
ence between them as mildly as possible to determine the merits of the 
cause. 

This Court is bound by the findings of fact made by the court below, 
if such findings are supported by any competent evidence. This is now 
the well-settled law of this State. In this case there was competent 
evidence to support all the findings of the court below. 

Stacy, J., in In re Hamilton, 182 N. C., 47, says: “The findings of 
fact made by the judge of the Superior Court, founded as they are upon 
eoinpetent evidence, are also conclusive on us (Stoles v. Cogdell, 153 
N. C., 181), and we must therefore base our judgment upon his find- 
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ings.” This case was on petition to rehear (In re Hamilton, 183 N. C.,, 
57), and the Court adhered to its former decision by dismissing the 
petition. 

The respondent’s first exception is to the refusal of the court below to 
dismiss this proceeding, or else to remand same to the Juvenile Court 
of Robeson County, as the controversy was one involving the custody of 
children under the age of sixteen, and the Superior Court had no juris- 
diction. 

The statute is plain in a case of this kind, and the Superior Court had 
jurisdiction. The findings of the court were “that the father and 
mother, without divorce, are living in a state of separation.” 

Chapter 41, C. 8S. (Habeas Corpus), sec. 2241, provides: “When a 
contest shall arise on a writ of habeas corpus between any husband and 
wife who are living in a state of separation, without being divorced, in 
respect to the custody of their children, the court or judge, on the 
return of such writ, may award the charge or custody of the child or 
children so brought before it either to the husband or to the wife, for 
such time, under such regulations and restrictions, and with such pro- 
visions and directions as will, in the opinion of such court or judge, 
best promote the interest and welfare of the children. At any time 
after the making of such orders, the court or judge may, on good cause 
shown, annul, vary or modify the same.” In re Natalie Blake, 184 
gh ie One aiece 

Respondent’s second, third, and fourth exceptions are based on the 
court’s findings of ecrtain facts complained of. This is a matter in the 
sound diseretion of the court below, and as there was some evidence on 
which the court below could find as it did, this Court is bound by the 
findings. Jn re Hamilton, supra. “The Supreme Court has jurisdic- 
tion to review, upon appeal, any decision of the court below upon any 
matter of law or legal inference. And the jurisdiction of said court 
over ‘issues of fact’? and ‘questions of fact’ shall be the same exercised 
by it before the adoption of the Constitution of 1868, and the court 
shall have the power to issue any remedial writs necessary to give it a 
general supervision and control over the proceedings of the inferior 
courts.” Const. of N. C., Art. LV, sec. 8. 

The fifth and seventh exceptions of respondent were to the court 
below refusing to allow supersedeas, and to the judgment as signed. 
The action of the Chief Justice in granting the writ of supersedeas 
pending the hearing of this appeal renders any discussion of these excep- 
tions unnecessary, and is in accord with the practice heretofore adopted 
by this Court. See Page v. Page, 166 N.C., 90. 

The sixth exception of respondent was to that part of the judgment 
allowing the petitioner to have the custody of the children from June 
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to September each year, and allowing petitioner to take the children 
beyond the jurisdiction of the court. 

In the view taken by the Court in this case, it will be unnecessary to 
discuss this exception. Nor will it be necessary to diseuss petitioner’s 
exceptions seriatim. The court below has found the material facts per- 
tinent to the controversy. 

Walker, J., in In re Turner, 151 N. C., 474, says: “We repeat what 
we said in Newsome v. Bunch, 144 N. C., 16, that the father is, in the 
first instance, entitled to the custody of his child. But this rule of 
coninion law has more recently been relaxed, and it has been said that 
where the eustody of children is the subject of dispute between different 
claimants, the legal rights of parents and guardians will be respected 
by the courts as being founded in nature and wisdom, and essential to 
the virtue and happiness of s®ciety; still the welfare of the infants 
themselves 1s the polar star by which the courts are to be guided to a 
right conclusion; and, therefore, they may, within certain limits, exer- 
cise a sound discretion for the benefit of the child, and in some cases 
will order it into the custody of a third person, for good and sufficient 
reasons. in re Lewis, 88 N. C., 381; Hurd on Habeas Corpus, 528, 529; 
Tyler on Infancy, 276, 277; Schouler on Domestic Relations, see. 305, 
at p. 428; 2 Kent’s Com., 205. But, as a general rule, and at the com- 
mon law, the father has the paramount right to the control of his chil- 
dren as against the world; this right springing necessarily from and 
being incident to the father’s duty to provide for their protection, main- 
tenance, and education. 21 A. & E. Ence., 1036; Blaekstone (Shars- 
wood), 452, and note 10, where the authorities are collected. This right 
of the father continues to exist until the child is enfranchised by arriv- 
ing at years of discretion, when the empire of the father gives place to 
the empire of reason. 1 Blk. 452.” 

Hloke, J., in In re Weds: 176 N. C., 307, says: Oy the question 
thus presented, it is the established principle in this State that parents 
have prima facie the right to the custody and control of their infant 
children—the father, preferably, when it appears that he is fitted for 
the position and its responsibilities; though, as between the two, even 
when equally worthy, the mother may be allowed the superior claim 
when it is shown that the welfare of the child requires it. The doctrine 
and the basic reason for it, and the authorities with us upon which it 
rests, are set forth in the last case upon the subject, as follows: ‘It is 
fully recognized in this State that parents have prima facie the right 
of the custody and control of their infant children, the natural and sub- 
stantive right not to be lightly denied or interfered with, except when 
the good of the child clearly requires it”) In re Mercer Fain, 172 N. C., 
790; In re Mary J. Jones, 153 N. C., 312; Newsome v. Bunch, 144 
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N. C., 15; Latham v. Ellis, 116 N. C., 30. . . . And, further, ‘The 
best interest of the child is being given more and more prominence in 
cases of this character, and on special facts has been held the paramount 
and controlling feature in well-considered decisions,’ citing Bryan v. 
Lyon, 104 Ind., 227; In re Welch, 74 N. Y., 299; Kelsey v. Greene, 69 
Conn., 291; Atkinson v. Downing, 175 N. C., 244.” 

From the decisions of this State we have it said: 

1. As a general rule, and at common law, the father has a paramount 
right to the control and custody of his children, and this continues until 
the children arrive at age. He is bound by law to provide for their pro- 
tection, maintenance, and education. 

2, That it is an established principle in this State that parents (both 
father and mother) have prima facie the right to the custody and con- 
trol of their infant children—the father, preferably; and even as be- 
tween the two, when equally worthy, the mother may be allowed the 
superior claim when it is shown the welfare of the children requires it. 

3. That the welfare of the infants themselves is the polar star by 
which the courts are to be guided. In some cases it 1s the paramount 
and controlling features. 

Under the findings of fact by the court below, and from an appeal by 
both the petitioner and respondent, this Court has the power, in its 
sound and legal discretion, to review the judgment of the court below, 
and can affirm, reverse, or modify it. This responsibility is great, as it 
deals with the lives of a father, mother, and four infant children. In 
this matter we are not passing on the material things of this world, 
but the most sacred thing connected with our social fabric—the home, 
father, mother, children. Our republic is founded upon the consent of 
the governed. The home is the rock foundation for the governmental 
structures. If the unity of the home is weak, some day the structure 
may crumble. The rapid strides in the material prosperity of this com- 
monwealth are such that all should be thankful, yet we pause. The 
Bureau of the Census (United States Department of Commerce) shows, 
in 1916 there were 668 divorces in North Carolina; 1922, there were 
1,317. In the comparative years the marriages have been about the 
same, while divorces were increased 100 per cent. : 

From the record in this case, there 1s no divorce nor the suggestion, 
but a separation. The court below was cautious and careful not to 
widen this unfortunate and deplorable separation. The court found: 

“That the respondent is a capable and suitable person to have the 
custody of said children, and that said children are happy and well 
provided for in their present home. The respondent is a minister of 
the gospel, in the active ministry, serving four churches, cach of which 
has adopted resolutions testifying to his character as a minister and a 
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man. . . . That the children, in the interest of their welfare, should 
be permitted to be associated with and to know their raother. 

That the petitioner is a woman of good standing and in every way 
suitable for the association with her children. . . . That the respond- 
ent had always been a dutiful and loving father to said children, and 
has means sufficient to reasonably provide for their nurture and up- 
bringing; that the mother 1s a dutiful and loving mother, and, in the 
opinion of the court, should not be prevented from an opportunity to 
associate with and to be known by her own children, subject to the 
superior custody of the children to the father.” 

This is a matter so vital to the welfare of so many concerned, it may 
not be amiss to call attention to the solemn admonition given at this 
marriage altar: 

“Into this holy state these two persons are come to be joined. There- 
fore, if any man can show any just cause why they may not lawfully 
be joined together, let him now declare it, or else hereafter forever hold 
his peace. 

“Wear now what holy scripture doth teach as touching the duty of 
husbands to their wives, and of wives to their husbands. 

“Fusbands, love your wives, even as Christ also loved the church and 
gave Himself for it, that He might sanctify and cleanse it with the 
washing of water by the word. So ought men to love their wives as 
their own bodies. He that loveth his wife loveth himself. [For this 
cause shall a man leave his father and mother, and shall be joined unto 
his wife, and they two shall be one flesh. 

“And, wives, submit yourselves unto your own husbands as unto the 
Lord. For the husband is the head of the wife, even as Christ is the 
Head of the Church. And He is the Saviour of the body. And again 
He saith, Let the wife see that she reverence her husband.” 

In considering the welfare of the children, the polar star, and the 
husband’s paramount right to the control and custody of the children, 
let us not forget to consider the equal right of the mother. It was in 
Eden that she was made a “helpmeet for him.” It was He who said, 
“Bone of my bone, and flesh of my flesh.” It was a divine edict. 
“Therefore, shall a man leave his father and his mother and shall cleave 
unto his wife, and they shall be one flesh.” She has walked through 
the valley of the shadow of death four times for love.of him. There 
are those little children—two girls, who now know not a rother’s tender 
care or caressing kiss. Yes, the welfare of the child is the polar star. 
As they kneel each night to say “Our Father who art in heaven,” in 
the darkness, when the hghts are out and the father gone, the heart-sobs 
are for the mother who bore them. Is it for their welfare that she is 
forgotten? The responsibility for their welfare is dual on both father 
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and mother. The God-given jewels belong to both. It was a great law- 
yer, Gamaliel, at whose feet Paul was taught. In citing Paul, it may 
be also the ideal of his great preceptor, “Nevertheless, let every man of 
you in particular so love his wife even as himself; the wife see that she 
reverence her husband.” Ephesians, 5: 33. 

In the able argument of the attorneys in this ease, one of the repre- 
sentatives of the petitioner was twitted as being a bachelor. One of the 
most beautiful tributes paid by man to woman was written by a bache- 
lor: “As a vine which has long twined its graceful fohage about the 
oak, and been lifted by it into sunshine, will, when the hardy plant is 
rifted by the thunderbolt, cling around it with its caressing tendrils, 
and bind up its shattered boughs, so is it beautifully ordered by Provi- 
dence that woman, who is the mere dependent and ornament of man in 
his happier hours, should be his stay and solace when smitten with sud- 
den calamity, winding herself into the rugged recesses of his nature, 
tenderly supporting the drooping head, and binding up the broken 
heart.” Washington Irving’s “The Wife.” 

It appears from the facts in evidence, and the findings of the court 
below, that both parents are fit and proper persons to raise and care for 
their children. The order of the court below is modified as follows: 

The Court finds that the custody of said children should be awarded 
the respondent, their father, but that the welfare of said children, Annie 
Monroe, Margaret and Archie Clegg, would be subserved by their spend- 
ing a part of their time each year hereafter with the petitioner, their 
mother, and a part thereof with the respondent, their father, and to 
that end: | 

It is ordered, adjudged and decreed that the custody of said children 
is awarded to their father, I. N. Clegg, upon the condition that said 
children be allowed to reside with and associate with their mother, at 
the home of her brother and their uncle, Dr. D. M. MeIntosh, at Old 
Fort, N. C., and the home of Dr. McIntosh is found to be a suitable 
place for the purpose, from the first day of June, 1924, until the first 
day of September, 1924, during which time the petitioner shall have the 
care and custody of said children, and during said summer months each 
year until otherwise ordered. That the petitioner, the mother, shall at 
all times during the time when the respondent, the father, has the cus- 
tody of said children, from the first of September until the first of June 
of each year, have ingress and egress to the home of the respondent, her 
husband, to see said children, look after, nurse and care for them in 
such manner and way as will best promote the welfare of the children, 
but in no way impairing the authority of the respondent, the father, in 
the home. Either the petitioner or the respondent shall have the right 
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to visit the said children at any time, whether in the custody of the 
petitioner or the respondent. That the petitioner, before taking the 
children herein named each summer to the home of their uncle, Dr. 
D. M. MeIntosh, shall give bond in the sum of $5,000 for the return of 
sald children to the custody of their father on the first day of September 
of each year thereafter until otherwise ordered. That said bond shall 
be made payable to the State of North Carolina and be filed with the 
clerk of the Superior Court of Robeson County and approved by him, 
before the children are turned over to the petitioner for her care and 
custody of said children during the summer, the bond to be conditioned 
that she does not take the said children out of the State. That the 
respondent pay for the transportation of said children and their reason- 
able board during the summer months as fixed by the clerk of the 
Superior Court of Robeson County. That the respondent pay all the 
costs of this action. That this cause will be retained on the docket of 
the Superior Court of Robeson County, as this judgment is not intended 
to be a final determination of the rights of the parties touching the care 
and control of the children, and on change of conditions properly estab- 
lished the question may be further heard and determined. The appeal 
of the petitioner and the appeal of the respondent from the judgment 
of the Superior Court are modified in accordance with this opinion. 
The costs of the appeal and. the hearing will be taxed against the 
respondent; that of the lower court to be made out and judgment entered 
therefor by the clerk of the Superior Court of Robeson County. 
Modified and affirmed. 


Stacy, J., dissenting: I regret very much my inability to concur in 
the disposition that 1s to be made of this cause. I am not in disagree- 
ment with any of the principles of law stated in the opinion of the 
Court, but my position arises from a different conception of the sig- 
nificance which should be given to some of the essential facts of the 
Instant record. 

The petitioner alleges that, for good and sufficient reasons, she can no 
longer live with the respondent as his wife. If this be true, the present 
judgment would seem to be a hard measure of justice for her and for 
her children. But the Court’s decision, as I understand it, is based upon 
the hope that the healing balm of time, “the great softener of anger and 
soother of pain,” will successfully dispel the fears upon which this alle- 
gation is made. I do not dissent from this hope, but to my mind it is 
too shadowy and holds out too httle promise of fruit to serve as a con- 
trolling factor in determining the rights of the parties. I have a dif- 
ferent estimate of the record. However, as the present order is subject 
to change or modification at any time, I shall not undertake to state 
now the full reasons for mv dissent. 
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W. E. EVANS anp MAMIE EVANS yv. C. C. DAVIS anp ROCKY MOUNT 
INSURANCE AND REALTY COMPANY. 


(Filed 12 September, 1923.) 


1. Contracts—Deeds and Conveyances. 

The principle affording relief for fraud and deceit applies in proper 
instances to deeds and contracts concerning both real and personal prop- 
erty, the essential features ordinarily being that there should have been 
false representations of some material fact, within the knowledge of the 
party making it, and reasonably relied upon by the other, whereby he was 
induced to enter into the contract to his pecuniary injury. 


2. Deeds and Conveyances — Fraud — Deceit — Acreage — Ignorance of 
Fraud—Misrepresentations. 

In order to recover damages against a grantor of Jands for fraud and 
deceit in misrepresenting the number of acres contained within the desig- 
nation of the land in the deed, it is not always required that the party to 
be charged had known that the land did not contain the number of acres 
he has represented it to contain, when he is consciously and knowingly 
ignorant as to whether his representation has been true or false. 


3. Pleadings—Demurrer—Fraud—Deceit—Deeds and. Conveyances. 


The grantee of the codefendant conveyed to plaintiff certain designated 
lands, and the complaint in the action alleged false and fraudulent repre- 
sentation made by plaintiff’s immediate grantee in the number of acres 
within the description of the lands conveyed, which was identical with 
that of his codefendant in the deed to him, it appearing from the plead- 
ings that these alleged misrepresentations were made solely upon the 
representations made to him by his grantor, with no allegation to show 
any connection between the two transactions or any concert of the de- 
fendants concerning them: Held, the complaint did not state a cause of 
action either against the grantee of the codefendant or against the plain- 
tiff's immediate grantor in failing to allege facts to show knowledge on 
his part of the deficiency in the acreage of land at the time he executed 
his conveyance or at any other time, or that he was guilty of fraud as to 
the quantity of the land conveyed, and a demurrer as to both should have 
been sustained. 

4. Deeds and Conveyances—Fraud—Deceit—Damages—Evidence. 

In an action for damages for fraud and deceit for misrepresenting the 
number of acres contained in a tract of Jand designated in a deed by 
metes and bounds, and accessible to the plaintiff, he is required to have 
protected himself by proper covenants in that respect; and in the absence 
of positive fraud, or allegation, or evidence sufheient to correct the deed 
for mistake, ete., he is ordinarily without remedy. 

5. Deeds and Conveyances —~ Fraud — Deceit — Misrepresentations — 
Evidence. 
Where the basis of the cause of action is fraud and deceit in the defend- 


ant’s misrepresentation of the acreage of a tract of land he had conveyed 
to the plaintiff, the complaint must allege the facts necessary for the 
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granting of the relief specifically and definitely, and general allegations 
that defendant breached his covenants contained in his deed, and deceit 
and fraud have therein been practiced on the plaintiff, are not sufficient. 


6. Pleadings—Deeds and Conveyances—Fraud—Deceit—Allegations— 
Covenants. 

Where there is no specific allegation of the facts constituting fraud and 
deceit in the misrepresentation by the defendant grantor of the number 
of acres contained within the description by metes and bounds in his deed, 
the general warranty of title, with no covenant as to the acreage, in the 
absence of allegation and evidence sufficient to correct the deed for mis- 
take, etce., attach to the land conveyed by the description, which is not 
affected by a recitation that the boundaries given contained a certain 
number of acres, “more or less.” 

7. Pleadings—Amendments—Costs—Courts, 


Where, in an action to recover damages for fraud and deceit in the mis- 
representation of the acreage contained in the description of lands by 
metes and bounds in the deed, there is no allegation or evidence sufficient 
to correct the deed for mistake, etc., it is competent for the court to enter 
an order allowing the plaintiff to amend his complaint, «nd tax the costs 
against him. Shore v. Davis, 185 N. C., 812. 


APPEAL by defendant Davis from Kerr, J., at February Term, 1923, 
of Nasu. 

Civil action, heard on demurrer to complaint. 

The action is to recover damages of the defendants, growing out of 
certain sales of a piece of real estate in said county in the years 1919 
and 1920. The defendants filed separate demurrers, on the ground that 
the complaint failed to state a cause of action against either. The court 
entered judgment as follows: 

“This cause coming on to be heard upon demurrer by Rocky Mount 
Insurance and Realty Company, defendant, and it appearing to the 
court that the complaint does not state a cause of action against said 
Rocky Mount Insurance and Realty Company, it is ordered that the 
action be dismissed as to the Rocky Mount Insurance and Realty Com- 
pany, and that said defendant go henee without day and recover its 
costs of plaintiff. Upon demurrer filed by defendant C. C. Davis, the 
demurrer is overruled and the plaintiff allowed to file an amended com- 
plaint, and defendant Davis to answer over.” 

Defendant Davis excepted and appealed. 


Thorne & Thorne for plaintiffs. 
E. iB. Grantham and Finch & Vaughan for defendants. 


Hoxer, J. The complaint filed against both of defendants contained 
averment, among other things, “that in January, 1919, the defendant, 
the Rocky Meunt Insurance and Realty Company, sold and conveyed to 
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the codefendant, C. C. Davis, a piece of land in Rocky Mount, N. C., 
definitely describing the same by metes and bounds, and represented in 
the deed as ‘containing 221% acres, more or less, and the conveyance 
having also the usual covenants of warranty, seizin, etc. That at the 
time of this sale and conveyance the Insurance and Realty Company 
expressly represented to said C. C. Davis that the lands described in the 
deed contained 221% acres, whereas in fact and in truth said representa- 
tions were false and fraudulent, said lands containing only 12 acres. 

“Second, that thereafter, on 20 January, 1920, C. C. Davis and wife, 
Lizzie Davis, sold and conveyed said land to Mamie Evans, wife of 
W. E. Evans, set out and described as in the other deed, and represented 
as ‘containing 221% acres, more or less. That plaintiffs paid to C. C. 
Davis $6,500 as purchase money for said land on the assurance of said 
CG. C. Davis that the tract of land contained 221% acres. That this deed 
also contained the usual covenants of warranty, seizin, ete. That pres- 
ent plaintiffs had no knowledge of the boundary of the land at the time 
of the purchase from C. C. Davis, and would not have purchased this 
land or paid the price but for the representations of ©. C. Davis that 
there were 2214 acres in the tract. That some time after taking the 
deed, in June or July, 1921, plaintiff had the boundary pointed out to 
him, and ascertained that there were only 12 acres in the boundaries of 
the deed.” 

In section 10 the complaint closes with the following averment: 
“These plaintiffs aver that there has been a breach of the covenants of 
seizin and warranty contained in the two deeds hereinbefore referred to. 
Such covenants of scizin and warranty are fully set out in this com- 
plaint; and, furthermore, that deceit and fraud have been practiced on 
these plaintifts or on their grantor, C. C. Davis. In consequence of the 
breach of said covenant of seizin, and deceit and fraud, these plaintiffs 
have been damaged in the sum of $1,380.” And thereupon demands 
damages of defendant for $1,880. 

It is fully recognized in this State that the principle affording rehef 
for fraud and deceit applies in proper instances to deeds and contracts 
concerning both real and personal property. Jfay v. Loomis, 140 N.C.,, 
390; Walsh v. Hall, 66 N. C., 233. The essential features of such an 
action ordinarily being that there should have been false representa- 
tions of some material fact or facts-—false within the knowledge of the 
party making them, and reasonably relied upon by the other, whereby 
he was induced to enter into the contract to his pecuniary injury. This 
requirement as to a knowledge of the falsity by the party charged has 
been extended under certain circumstances to cases where one who 
should be expected to know gives positive assurance as to the existence 
of a material fact as an inducement to the bargain, when he is con- 


44 IN THE SUPREME COURT. {186 


EVANS Vv. DAVIS. 


sciously ignorant whether the same be true or false. Helpful cases 
in illustration of these positions being found in Bell v. Harrison, 179 
N. C., 190; Modlin v. BR. #., 145 N. C., 218; Whitehurst v. Insurance 
Co., 149 N. C., 273. 

In Bell v. Harrison the principle is stated as follows: “Fraudulent 
representations, made in the procurement of a deed, sufficient to set it 
aside must be untrue in fact, made by the party inducing it with a 
knowledge of its being false or consciously ignorant thereof with intent 
that the other party should act thereon, or calculated tc induce him to 
do so, and upon which he acted to his damage.” 

And in the Whitehurst case the same position is given: ‘When an 
agent of an Insurance company has induced the insured to take a pohey 
of insurance in his company by making misrepresentations of a material 
fact concerning which, as such agent, he should have known the truth, 
or makes it recklessly, or affirms its existence positively, when he is con- 
sciously ignorant whether it be true or false, his principal may be held 
responsible by the insured relying, and having reasonable ground to rely, 
upon the agent’s statement as Importing verity.” 

Applying these principles, there seems to be sufficient allegations of 
fraud in the complaint to sustain an action of fraud and deceit on the 
part of the Insurance and Realty Company in the sale and conveyance 
to Davis; but if this be conceded, there 1s no allegation which to our 
mind shows or tends to show that the wrong, if it existed, was done to 
plaintiff. The sale and conveyance from the company to C. C. Davis 
was made one year prior to that from Davis to plaintiffs. There are 
no facts alleged showing or tending to show any connection between the 
two transactions, or any concert of the parties defendant concerning 
them. The wrong in the first instance, if any, was done to C. C. Davis, 
a codefendant, who makes no complaint, and the court was undoubtedly 
right in sustaining the demurrer of the Insurance and Realty Company 
as to any suit against it in favor of plaintiffs or either of them. 

In reference to the alleged cause of action against C. C. Davis, the 
complaint as now drawn contains no allegation that the defect in quan- 
tity of land complained of in the defendant’s deed was known to such 
defendant at the time he executed his conveyance or at any other time, 
or that said defendant was guilty of any fraud in his representations as 
to quantity. The land was a small tract in the city of Rocky Mount, 
accessible so far as appears, and definitely described by metes and 
bounds. And in the absence of positive fraud on the part of vendor 
inducing the trade, and reasonably relied upon by the purchaser, the 
latter should have protected himself by proper covenants, or he is ordi- 
narily without remedy. 
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On the facts appearing in the present record, the principle applicable 
is very well stated in the case of Etheridge v. Vernoy, 70 N. C., 717-724, 
as follows: “In contracts for the sale of land 1t is the duty of purchasers 
to guard themselves against defects of title, quantity, encumbrances and 
the lke; if they fail to do so, it 1s their own folly, for the law will not 
afford them a remedy for the consequences of their own negligence. but 
if representations are made by the bargainor, which may reasonably be 
relied on by the purchaser, and they constitute a material inducement 
to the contract, and are false within the knowledge of the party making 
them, and they cause damage and loss to the party relying on them, and 
he has acted with ordinary prudence in the matter, he is entitled to 
relicf. Walsh v. Hall, 66 N. C., 233.” 

A statement of the position fully approved in our more recent 
decisions on the subject. Galloway v. Goolsby, 176 N. C., 685; Turner 
v. Vann, 171 N. C., 127. 

True, in the tenth paragraph of the complaint it 1s alleged in a 
general way that there has been a breach of the “covenants contained 
in the deed, and that deceit and fraud have been practiced on these 
plaintiffs or their grantor, C. C. Davis,” but no issue of fraud 1s pre- 
“sented against defendant Davis by such a general averment as this, our 
decisions being to the effect that where it is sought to base one’s relief 
on the ground of fraud, the allegations of fact must be specific and 
definite. Galloway v. Goolsby, supra; Mottu v. Davis, 151 N. C., 237. 

Nor is there any actionable wrong set forth by reason of the breach 
of covenants contained in the deed. This land, as we have seen, is defi- 
nitely described by metes and bounds, covering 12 acres. In the absence 
of allegation and evidence tending to correct the deed for mistake, etce., 
these ordinary covenants in assurance of the title attach to the land 
conveyed in the deed, and not otherwise. And the authorities apposite 
are decisive to the effect that where real property 1s conveyed by metes 
and bounds the quantity of land and the obligations of the deed con- 
cerning it are in no way affected by the addition of the words “contain- 
ing so many acres, more or less.” Galloway v. Goolsby, supra; Turner 
v. Vann, supra. 

In the last case it is held that where a tract of land is sold as a whole, 
without stipulation or warranty as to the number of acres it contains, 
and in the absence of fraud, the purchaser may not recover an abate- 
ment of the price for a shortage of acres the tract is supposed to contain. 
In this instance the specific boundaries describing the land contain only 
12 acres, and, there being no defect in the title as to such amount, there 
has been no breach of the covenants appertaining to title. Rawle on 
Covenants, sec. 297, wherein it is said, among other things: “As,. there- 
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fore, the descriptive boundaries control the quantity, it has been re- 
peatedly held that the covenants for title apply to the premises contained 
within those boundaries, and not to any enumeration of acres.” 

In our opinion, therefore, neither in one aspect or the other has there 
been a cause of action sufficiently stated against defendant Davis, and 
as to him also the demurrer should have been sustained. The demurrer 
having been sustained and the action dismissed as to the Insurance and 
Realty Company, and no appeal having been taken, the action stands, 
therefore, on a defective statement of a cause of action as against C. C. 
Davis, and it is competent for the court to enter an order allowing 
plaintiff to amend his complaint as to said defendant, and to that extent 
the judgment is affirmed —a course that is fully approved by the de- 
cisions. Shore v. Holt, 185 N. C., 812; Campbell v. Light & Power Co., 
166 N. C., 488; Fidelity Co. v. Jordan, 184 N. C., 236-244; Morton v. 
Telephone Co., 180 N. C., 2993 AMutchell v. Mitchell, 96 N. C., 15. 

The question of misjoinder of parties, etc., has not been considered, as 
defendants have not seen proper to raise or rely on it. 

This will be certified, that the demurrer of C. C. Davis be sustained, 
with leave to plaintiff to file an amended complaint as to him. Defend- 
ant Dayis having been compelled to prosecute his appeal to avoid being 
concluded by the judgment on questions presented, the costs will be taxed 
against appellee. 

Reversed and remanded. 





NORFOLK SOUTHERN RAILROAD COMPANY vy. A. B. HOUTZ 
AND FOREMAN-BLADES LUMBER COMPANY. 


(Filed 12 September, 1928.) 


1. Carriers of Freight — Wrongful Delivery — Damages -— Notice — Evi- 
dence—Questions for Jury. 

Where there is evidence tending to show that the carrier had delivered 
to a third person a shipment of logs, who had used them, and that these 
logs were intended to be used by the consignee for mine props of a higher 
market value than mill logs, and the evidence is conflicting as to their 
suitability as mine props, it is reversible error, in the carrier's action 
against such third person and the consignee for an adjustment of its 
liability, for the court to instruct the jury that the liability of such third 
person to the carrier depended upon notice either to the carrier, or to 
him, that the logs were intended for mine props, it being for the jury to 
determine, under conflicting evidence, the suitability of the shipment for 
mill logs or mine props, and answer the issue as to the carrier’s damages 
according to their market value at destination, considering the evidence 
as to the prepayment of the freight. 
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2. Same—Instructions—Appeal and Error. 


Heid, under the evidence of this case, the conflict in the charge as to 
notice and the recovery of damages for the greater value of the logs as 
mill props, was reversible error, to the carrier’s prejudice. 


AppraL by plaintiff from Connor, J., at February Term, 1923, of 
PasQuoTank. 

Civil action. 

On 31 August, 1920, W. E. Blount shipped from Mackeys, over the 
plaintiff’s road, two car-loads of logs to A. B. Houtz at Elizabeth City. 
The logs arrived there on 1 September, 1920, and, by mistake, were 
delivered to and used by the Foreman-Blades Lumber Company. IJoutz 
demanded of the plaintiff $312.28, the alleged value of the logs, with 
interest from 1 September, 1920, and the plaintiff in its complaint de- 
manded the same amount of the Foreman-Blades Company, whe con- 
tended that the value of the logs was only $197.08, and admitted its 
hability to the plaintiff for this amount. ‘The issues were answered as 
follows: 

1. In what sum, if any, is Norfolk Southern Railroad Company 
indebted to A. B. Houtz? Answer: $312.23, with interest from 1 Sep- 
tember, 1920. 

2. In what sum, if any, 1s defendant, Foreman-Blades Lumber Com- 
pany, indebted to Norfolk Southern Railroad Company? Answer: 
$197.08, without interest. 

The plaintiff contended that there should be no difference in the 
answers. 

Houtz recovered judgment against the plaintiff for $312.23, with 
interest from 1 September, 1920; and as the Foreman-Blades Lumber 
Company had paid into court for the benefit of the plaintiff $197.08, it 
was adjudged that the company recover its costs. The plaintiff appealed. 


Thompson & Wilson for the plainttff. 
W. A. Worth for A. B. Houtz. 
Meekins & McMullan for the Lumber Company. 


Apams, J. The plaintiff excepted to each of the following instruc- 
tions: 

1. “I instruct you that, notwithstanding you may find that Mr. Houtz 
had had these logs cut for a purpose other than sawmill logs, to wit, 
mine props, if the logs were just as suitable for saw logs as for mine 
props, then the fact that Mr. Houtz intended them for a purpose that 
would give them a higher value would not be considered by you, unless 
you find that das railroad company was put on notice that these logs 
were mine props.” 
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2, “The railroad company says that your answer to the second issue 
should be the same as your answer to the first issue, and I instruct you, 
gentlemen of the jury, that that would be true, provided you find that 
the same quantity of logs were delivered the Foreman-Blades Lumber 
Company as were received by the railroad company at Mackeys, and 
subject to my instruction to you with reference to the market price of 
logs and mine props. As between the railroad company and Foreman- 
Blades Lumber Company, I instruct you that there is no evidence from 
which you can find that these logs had any value as mine props, and 
your inquiry would be, what were the logs worth in the condition that 
they were when delivered bv the railroad company to the Foreman- 
Blades Lumber Company? There is no evidence here from which you 
ean find that for the purposes of the value that these were mine props 
with respect to this issue; but, gentlemen of the jury, you will consider 
all the evidence here to determine what that value is.” 

In giving these instructions, his Monor probably had in mind the 
law applicable to consequential damages or the loss of profits. Upon 
the first issue he permitted consideration of the “higher value” of the 
logs only in case the plaintiff had notice that they weve mine props; 
and upon the second he withdrew from the jury all evidence of their 
‘alue as props, and in effect confined the estimate to the market value 
of mill logs as the limit of the lumber company’s lability. This, we 
think, was prejudicial to the plaintiff. True, it is held that in the 
absence of the carrier’s actual or constructive notice that the claimaut 
relies on special circumstances for damages additional to such as are 
the natural and probable result of the wrong, consequential damages 
cannot be recovered, whether the cause of action be treated as a breach 
of contract or as a negligent omission to perform a public duty arising 
out of contract. Sharpe v. R. R., 180 N. C., 614; Lee v. R. R., 136 
N.C., 5838; Lewark v. A. B., 187 N. C., 384; Development Co. v. BR. R., 
147 N. C., 504; Furniture Co. v. Express Co., 148 N. C., 88; Copper- 
smith v. R. B., 184 N. C., 26; Causey v. Davis, 185 N. C., 155. 

But, according to the evidence as we understand it, the amount that 
may be recovered against the plaintiff or the lumber company is not 
necessarily dependent upon the question of notice. There is another 
theory upon which the controversy may turn. There was evidence 
tending to show that at the time the shipment was to be delivered, both 
mill logs and mine props had a market valuc, and that tie value of the 
props was greater than that of the logs; that logs cut -n multiples of 
elght and nine feet might be recut to the proper length for mine props; 
that the logs purchased by Houtz were cut for mine props according to 
specifications; that the lumber company was engaged in selling both 
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logs and props, and that props may be cut into mill logs. There was 
other evidence tending to show that mine props are not cut under 
eighteen feet in length, and that the timber shipped was from twelve to 
sixteen feet in length and known as mill logs. In several particulars 
the evidence concerning these questions was inconsistent, 1f not con- 
flicting. 

It is therefore apparent that the jury should first find from the evi- 
dence whether the logs shipped to Houtz were mine props or mill logs, 
and then determine their market value at the place of destination at 
the time when they should have been delivered to the purchaser. If 
they were mine props and, as such, had a market value when they should 
have been delivered to Houtz, delivery by mistake to the lumber com- 
pany did not alter either their quality or their value. The test 1s their 
value on the market. If, on the other hand, they were mill logs and not 
props, neither the plaintiff nor the lumber company would be hable for 
anything more than the market value of such logs. If they were suit- 
able for either purpose, the want of notice to the plaintiff or to the lum- 
ber company of probable loss arising from special circumstances would 
not preclude the jury from considering the higher market value. The 
issues should be considered in accordance with these principles, and to 
this end a new trial is necessary. Of course, evidence as to the payment 
of freight charges, if any, must not be overlooked. Sutherland on Dam- 
ages (3 Ed.), secs. 910, 1098; Hale on Damages, 252; Howard v. Ross, 
3. N. C., 3383; Denby v. Hairston, 8 N. C., 316; Fowler v. Ins. Co., 74 
N. C., 89; Grubbs v. Ins. Co., 108 N. C., 472; Hart v. R. R., 144 
ee Ce 


New trial. 





J. H. HALE vy. ROCKY MOUNT MILLS. 
(Filed 12 September, 1923.) 
1. Appeal and Error—Instructions—--Contentions—Objections and Ex- 
ceptions. 
Exception to the statement of the contentions of the parties by the 
trial judge in his charge to the jury must be aptly taken before verdict. 
2. Appeal and Error — Instructions — Objections and Exceptions — In- 
definiteness. 
Exceptions to the charge of the court will not be considered on appeal 
when they are too general and indefinite, 
3. Evidence—Nonsuit—Negligence—Machinery. 
Evidence in this case that plaintiff, an employee of the defendant cot- 
ton mill company, was uninstructed and inexperienced, and had his hand 
4—186 
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caught and injured by a concealed belt with sharp pins therein, rapidly 
revolving in a cylinder, to carry off lint cotton, which the plaintiff was 
required to clean at certain intervals of the day: Jleld, sufficient to 
take the case to the jury upon the issue of defendant’s actionable negli- 
gence, and to refuse defendant’s motion as of nonsuit. 


AppraL by defendant from Kerr, J., February Term, 1923, of Nasu. 

The plaintiff was an employee of the defendant, and was injured 
while cleaning out a machine known as the Garnet hard-waste machine, 
a very large machine, through which lint cotton was carried. 

The plaintiff’s duties required him to clean the screens at least twice 
a day. The machine was composed of three sections, each section con- 
taining a beater and a screen. The beater was a rapidly revolving 
cylinder, on which there were sharp pins. This caught the cotton, sepa- 
rated it, and a draft of air threw it on the screens, from which it passed 
into another section. These screens were operated by a belt, and the 
beater by a different belt. This was a nearly new machine, having been 
installed not more than a year before the plaintiff was injured. 

At the time of his injury the plaintiff was 58 years of age and had 
worked for the defendant about six years, but not 1n connection with 
this machine, which was new work to him. There was a belt-shifter 
which controlled the screen and the moving platform, and another belt 
which controlled the beater. 

In order to clean the screen, the plaintiff would open a glass door, 
insert his hand and pull the waste cotton off of the screen and out of 
the machine. Before operating the machine at which he was injured, 
the plaintiff had worked in the card room. He knew nothing about 
operating this machine until about two months before he was injured. 
He testified that Moore, who was overseer and assistant superintendent 
of the mill, sent him to one Dillard Ellis, who was operating the 
machine, to take Ellis’ job and send him upstairs in the mill for other 
work. The plaintiff had had no experience or instruction in the opera- 
tion of this machine. The witness testified as to the manner in which 
he was injured: “I stopped the screens. They do not stop together. 
And then I went around and threw the beater loose, and went out and 
talked to my brother, I suppose, five or ten minutes, and then went back, 
and went to cleaning out the screens as I was told to do. If the waste 
gets in where it runs under the lint, it will cause the machine to burst, 
and it did burst one time. Some of the waste got caught on my fingers 
and jerked me down init. The place where I had my hand was stopped, 
and I was doing exactly as I had been told to do. The waste got caught 
round my fingers. I had stopped the beater before I went out to talk 
to my brother, and I had pulled the loose pulleys on both. I stopped 
it the way I was shown, by pulling the lever; it draws the belt on the 


N.C.| FALL TERM, 1923. 51 


HALE v. RocKY MoOuNT MILLs. 


loose pulley. Then I went out to talk to my brother, who worked in 
another room, and then I went back in there and went to cleaning the 
screens. You can’t see the beater at all, and can’t tell by sign or noise 
that it is running. JI had not been told that when the belt was shifted 
on the loose pulley the beaters did not stop. I thought they would. 
Nobody had ever instructed me about the running, but I learned after- 
wards that it stopped or continued to run. I was hurt by the revolving 
of the beaters after I had taken every precaution as told. Two of the 
screens rolled together. The beater has shags, or nails.” The witness 
further stated that he stopped both the screens and the beater by 
throwing the belt on the loose pulley, and that when he came back from 
seeing his brother five or ten minutes, he went to cleaning out the 
screens. The screens stopped at once. “You clean it by running your 
hand in the door. When I opened the door, there was nothing in there 
that I could sce to tell that the beater was running, nor could I hear it. 
Some of the waste got caught on my hand and jerked it into the beater. 
I lost four fingers.” 

The motion of the defendant for nonsuit was overruled, and the 
defendant excepted. The jury found upon the issues that the plaintiff 
was injured by the negligence of the defendant, as alleged in the com- 
plaint; that he was not guilty of contributory negligence, and assessed 
his damages. Judgment upon the verdict, and appeal by the defendant. 


Manning & Manning, Finch & Vaughan, and M. S. Strickland for 


plaintiff. 
Battle & Winslow and L. V. Bassett for defendant. 


Crark, C. J. All the assignments of error, other than the one to the 
nonsuit, are that the several instructions given were erroneous, in that 
“They were not justified by the allegations in the complaint and the 
evidence.” These exceptions do not entitle the defendant, as its brief 
admits, to a new trial, for the reason that the exceptions to the state- 
ment by the judge of the contentions of the parties must be made before 
verdict. Besides, they are too general and indefinite. And as to the 
nonsuit, the evidence was sufficient to submit the case to the jury. 

No error. 
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J.T, SAWYER v. W. CECIL PRITCHARD eEtT ALs. 
(Filed 12 September, 1923.) 


1. Deeds and Conveyances—Contracts — Interpretation -— Intent — Evi- 
dence, 


In construing deeds or other written contracts, the intent of the parties 
is to be given effect as expressed in the instrument by the language used, 
when it is explicit in terms and plain in meaning, which may not be 
explained or modified by parol evidence unless it is capable of more than 
one construction, in which event the court niay admit evidence of extrane- 
ous circumstances relevant to the inquiry and which may naturally tend 
to aid it to a correct conclusion of the meaning intended by the parties. 

2. Same. 


The heirs at law of the original owner of forty acres of land, after the 
death of his widow, took possession of twenty acres thereof which had 
been assigned to her as her dower, as against her grantee thereof who sued 
to recover possession. It was made to appear that the defendants, during 
the existence of the dower interest, filed their petition to sell the whole 
of the forty-acre tract for a division, the decree directed a sale of the 
land described in the petition, the commissioner appointed to sell reported 
he had sold to the plaintiff the entire tract of forty acres, and upon 
decree conveyed to the plaintiff, the purchaser, the entire tract by metes 
and bounds, “containing forty acres, excepting, however, so much thereof 
as was assigned to the widow as her dower interest’: Held, the commis- 
sioner’s deed conveyed the entire forty acres to the plaintiff as purchaser, 
excluded only the dower interest of the widow, not the entire land on 
which it had been allotted. 


AppraL by plaintiff from Connor, J., at January Term, 1923, of 
PasQuoTANK. 

Civil action, to recover possession of a tract of land containing forty 
acres, known as the Albertson lands, formerly owned by W. J. Albertson, 
deceased. 

Defendants, the children and heirs at law of W. J. Albertson, resist 
recovery of twenty acres of said lands, same being the portion formerly 
covered by the allotment of dower therein to the widow of said W. J. 
Albertson and disclaimed as to the other twenty acres. At close of 
plaintiff’s evidence, on motion, there was judgment of nonsuit, and 
plaintiff excepted and appealed. 


Aydlett & Simpson for plaintiff. 
W. LD. Small and Ehringhaus & Hall for defendants. 


Hoxer, J. On the hearing it was properly made to appear that the 
entire tract of forty acres was formerly owned by W. J. Albertson, 
deceased; that on his death his widow had her dower duly allotted in 
said land and covering twenty acres of same by metes and bounds; that 
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the widow sold her dower interest to N. J. Williams, who occupied and 
controlled same till her death, prior to commencement of present action, 
when defendants assumed possession of this twenty acres, claiming to 
own same as children and heirs at law of W. J. Albertson; that in 1919, 
during the existence of the dower estate, defendants filed their petition 
to sell the forty acres of land for division; a sale was ordered, and 
plaintiff purchased the land, and on confirmation of same and payment 
of purchase price, received the commissioners’ deed and offered same in 
evidence, together with the court proceedings on which same is based. 

Defendants, admitting control and possession of the twenty acres, 
resist recovery: 

First, on the ground that the commissioner’s deed on its face did not 
convey or purport to convey the twenty acres of land covered by the 
allotment of dower. 

Second, if it did, there was no agreement or intent or purpose to con- 
vey that portion of the land, and the deed, therefore, was so drawn by 
mutual mistake, ete. 

From a perusal of the court proceedings introduced by plaintiff, it 
appears further that in the petition filed by defendants for sale of their 
father’s land the entire tract is described, “and as containing forty 
acres.” The decree directs a sale of the land “described in the petition.” 
The commissioner in his report states that he had sold the entire bound- 
ary, ‘containing forty acres.” The decree of confirmation recites a sale 
of the land as described, and the deed of the commissioner conveys the 
entire tract by metes and bounds, ‘“‘containing forty acres, excepting, 
however, so much thereof as was assigned to Mrs. Bertie Albertson as 
her dower interest.” 

It is well recognized with us that in the interpretation of deeds and 
written contracts the object is to ascertain and give effect to the intent 
of the parties as expressed in the instrument, and that while the lan- 
guage therein, which is explicit in terms and plain of meaning, may not 
be explained or modified by parol evidence, yet when the written words 
are capable of more than one construction, the court may hear evidence 
of extraneous circumstances relevant to the inquiry and which will 
naturally tend to aid 1t to correct conelusion as to which meaning was 
intended. Afontague v. Stmphins, 178 N. C., 270-273; Bank v. Fur- 
niture Co., 169 N. C., 180; AfcCallum v. McCallum, 167 N. C., 310; 
Triplett v. Williams, 149 N. C., 394; Rk. R.v. BR. R., 147 N. C., 368-382; 
Merriam v. United States, 107 U. S., 487-441; Adams v. Frothingham, 
3 Mass., 352; 2d Devlin on Deeds (38d Ed.), 1523-1536; 1st Beach on 
Modern Law of Contracts, sees. 702-719. 

In &. Rv. &. R., supra, it is held: “The object of all rules of inter- 
pretation is to arrive at the intention of the parties as expressed in the 
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contract; and in written contracts which permit of construction this 
intent is to be gathered from a perusal of the entire instrument; and 
while in arriving at this intent, words are prima facve to be given their 
ordinary meaning, this rule does not obtain when the context or admis- 
sible evidence shows that another meaning was intended.” 

In Merriam v. United States, supra, Associate Justice Woods, deliver- 
ing the opinion, said: “It is a fundamental rule that in the construction 
of contracts the courts may look not only to the language employed, but 
to the subject-matter and surrounding circumstances, and may avail 
themselves of the same light which the parties possessed when the con- 
tract was made.” 

And in the citation to Beach the principle is stated as follows: “Where 
the language of an instrument is ambiguous and susceptible of more 
than one construction, that construction will be adopted which, in the 
light of surrounding circumstances and upon a view of the whole instru- 
ment, is in accordance with the apparent intent of the parties. In order 
to arrive at the intention of the parties, inquiry may be made as to their 
situation at the time the contract was entered into, and the purpose to 
be accomplished by its execution.” 

Considering the commissioner’s deed to plaintiff in the light of these 
principles, we think the same, as now drawn, conveys, as stated, the 
entire forty acres of land, and that the dominant and controlling words 
of the exception are the “dower interest of the widow.” And if there is 
sufficient doubt of this construction, the same is put at rest by the 
attendant circumstances appearing in the petition, decrees, report, etc., 
confirming the view that the entire tract is conveyed, subject only to the 
dower interest of the widow, and no more. 

This will be certified, that the judgment of nonsuit be set aside with- 
out prejudice, and the cause further proceeded with as the parties may 
be advised. 

Reversed. 





BROCK ‘& SCOTT PRODUCE COMPANY anp SWIFT & COMPANY 
v. C. A. BROCK. 


(Filed 12 September, 1923.) 


‘1. Actions—Misjoinder—Parties—Causes of Action. 


An action brought by the payee of a negotiable note, and the endorser, 
against the maker, who has defaulted in payment, alleging ownership of 
the note sued on, is not a misjoinder of causes of action or parties, but a 
single cause of action by both plaintiffs against the defendant, and a 
demurrer on that ground is bad. 
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2. Pleadings—Demurrer-—Allegations of Complaint. 
Upon demurrer to a complaint, the allegations therein are taken for the 
purpose as correct and as made. 


AppeaL by defendant from Connor, J., at March Term, 19238, of 
PAsQuoTaNnk. 

Civil action to recover upon a promissory note, given to Swift & 
Company by the defendant, and endorsed, or payment guaranteed, by 
Brock & Scott Produce Company. 

The defendant demurred upon the ground that there was a misjoin- 
der, both of parties and of causes of action. Demurrer overruled. 
Defendant excepted and appealed. 


R. C. Lawrence, W. L. Small, and Ehringhaus & Hall for plaintzffs. 
Aydlett & Simpson for defendant. 


Sracy, J. On1 May, 1922, the defendant gave to Swift & Company 
a sixty-day note for $380 in payment for certain commercial fertilizers 
which he had purchased from said Swift & Company through its agent, 
Brock & Scott Produce Company. This note was endorsed, or payment 
guaranteed, by Brock & Scott Produce Company. The present action is 
to enforce collection of said note, default having been made in the pay- 
ment of same at maturity and after demand. 

The basis of the defendant’s demurrer is that there 1s a misjoinder, 
both of parties plaintiff and of causes of action, and for this position 
he relies upon the cases of Shore v. Holt, 185 N. C., 312; Roberts v. 
Mfg. Co., 181 N. C., 204; Thigpen v. Cotton Mills, 151 N. C., 97, and 
others to like effect. But the plaintiffs have set up and alleged in their 
complaint a single cause of action, rather than two separate causes, as 
interpreted by the defendant. It is not alleged that Brock & Scott Pro- 
duce Company has paid any part of said note, and, therefore, it is 
entitled to recover of defendant as a guarantor who has been required 
to pay, separately and distinct from the right of Swift & Company, the 
payee, to enforce collection, but the allegation of the complaint is that 
both plaintiffs are the owners of said note, and that the same is now 
due and unpaid. 

For the purpose of a demurrer, the allegations contained in the pre- 
ceding pleadings are to be taken as correct and as made. Davies v. 
Blomberg, 185 N. C., 496; Sandlin v. Wilmington, 185 N. C., 257. We 
think the demurrer in the instant case was properly overruled. 


Affirmed. 
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R. L. WILSON vy. SUNCREST LUMBER COMPANY. 
(Filed 12 September, 1923.) 


1. Appeal and Error—Harmless Error—New Trials. 


For a new trial to be granted on appeal, it must not only appear that 
error has been committed on the trial in the Superior Court, but that it 
was material and prejudicial, amounting to a denial of some substantial 
right of the appellant. 


2. Same—Negligence—Employer and Employee—Master and Servant— 
Safe Appliances. 


The plaintiff, while engaged in the course of his ernployment of the 
defendant lumber company, fell to his injury from a tree he had been 
climbing under the instruction of the defendant's foreman and superin- 
tendent, while putting up, taking down, etc., skidder lines, or overhead 
cables, used in connecting with skidding logs out of the woods, and 
alleged negligence of the defendant in failing to provide him with a 
proper small wire cable, an end of which was permanently fastened into 
a ring on his belt, the other, passing around the tree, run through a 
ring on the opposite side of the belt and twisted around and fastened, 
so as to hold the plaintiff in the tree while engaged at his work: Held, 
testimony of non-experts that the wire cable furnished was unsuitable 
and improper for the work was erroneously admitted, but constituted 
harmless error, there being no serious contest as to defendant’s lability 
on all the evidence. 


Apprat by defendants from Ferguson, J., at January Term, 1923, of 
Haywoop. 

Civil action to recover damages for an alleged negligent injury. 

Upon denial of liability and issues joined, there was a verdict and 
judgment in favor of the plaintiff. Defendants appealed, assigning 
errors, : 


Morgan & Ward and Smathers & Robinson for plaintiff. 
Alley & Alley for defendants. 


. Stacy, J. Plaintiff was employed by the Suncrest Lumber Company 
as a “skidder rigger,” and it was his duty to put up, take down, repair 
and remove skidder lines, or overhead cables, used in skidding logs out 
of the woods, whenever instructed to do so by his foreman and superin- 
tendent, Burt Evans. On 9 August, 1921, while engaged in the dis- 
charge of his duties, the plaintiff was seriously injured by falling from 
the top of a tree to the ground, a distance of about 35 feet. For the 
purpose of climbing up and down the trees, which he was required to 
do in the discharge of his duties, plaintiff was furnished with climbers, 
or spurs, for his feet, together with a leather belt to go around his body, 
and a small wire cable, one end of which was permanently fastened into 
a ring on his belt, and the other, after going around the tree, was to be 
run through a ring on the opposite side of the belt and twisted around 
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and fastened, so as to hold the plaintiff while he was thus engaged at 
his work. It is alleged that this small wire cable was unsuited and 
unsafe for the kind of work plaintiff was doing, and that it came loose 
while he was working in a tree, through no fault of his, causing him to 
fall to the ground, and from which he sustained serious and permanent 
injuries. 

At least two witnesses were permitted to testify that this wire cable 
was an unsafe and unsuitable apphance, the following questions having 
been asked and answered, over objection of the defendants: 

“Q. I wish you would state whether or not a wire cable, nine-six- 
teenths of an inch, six strands, without hooks in either end, would be a 
proper and suitable or safe attachment to be used in going around the 
tree and attaching in the safety belt. (Defendants object; overruled; 
exception. ) 

“A. No, sir. (Motion to strike out; overruled; exception. ) 

“Q. Now, Mr. Taffer, Pll ask you, basing your answer on your long 
experiences in this kind of work, if a wire cable like Wilson was using 
there on that occasion, 1f it wasn’t a very unsafe and unsuitable apph- 
ance for that purpose? (Defendants object; overruled; exception.) 

“A. It wasn’t if a man had to untie it to come down. 

“Q. If he had to untie it to come down, it would be unsafe? 

“A. It would not be safe.” (Motion to strike out; overruled; excep- 
tion.) 

The admission of this evidence, in the manner and form in which it 
was offered, is in direct conflict with the decisions of Marshall v. Tel. 
Co., 181 N. C., 292; Kerner v. R. R., 170 N. C., 97; Marks v, Cotton 
Mills, 185 N. C., 287; Raynor v. BR. R., 129 N. C., 195; Phifer v. BR. R., 
122 N. C., 940; and we should be constrained to hold it for reversible 
error if it were not for the fact that upon the instant record it appears 
to be harmless. There is no evidence tending to show that such a cable 
was generally used and approved by others engaged in similar work, 
nor that it was such an implement as a reasonably prudent master 
would have furnished his servant, under the circumstances here dis- 
closed. Indeed, the defendant’s own testimony is just to the contrary. 
Upon all the evidence, there seems to be no serious contest on the ques- 
tion of liability. Verdicts and judgments are not to be set aside for 
harmless error, or for mere error and no more. To accomplish this 
result, it must be made to appear not only that the ruling complained of 
is erroneous, but also that it is material and prejudicial, amounting to 
a denial of some substantial right. In re Ross, 182 N. C., 477; Burris v. 
Intaker, 181 N. C., 376. 

After a careful consideration of the whole record, we have found no 
reversible error; and this will be certified. 

No error. 
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HOLMES *& DAWSON vy. EAST CAROLINA RAILWAY ET AL. 
(Filed 19 September, 1928.) 


1. Carriers—Railroads—Bills of Lading—Contracts—Torts—Penalties. 


The liability of a common carrier for loss of shipment is not confined to 
the carrier’s obligation resting under its contract of carriage, or bill of 
lading, for, aside therefrom, the law, in its policy, charges the carrier 
with the loss of property in tort entrusted to it for transportation. 


2. Same, 


A verdict will be interpreted and allowed significance by proper refer- 
ence to the pleadings, the evidence and the charge of the court, and 
where one of the issues in an action against the carrier fails to inquire 
upon the question of negligence and it properly appears, under the prin- 
ciple stated, that the action was founded in tort, the issue will be con- 
strued accordingly. 


3. Carriers—Railroads—Bills of Lading——Contracts—Damages—Torts— 
Notice. 

In an action against the carrier, founded on the contract of carriage 
of an interstate shipment, for damages for the loss of a shipment, the 
claimant must file his written demand with the proper carrier within 
four months after a reasonable time wherein the goods should have been 
delivered; but where the action is for negligence arising in tort, notice 
or demand upon the carrier, in accordance with the contract of carriage, 
is not necessary to a recovery. 


4. Same—Commerce—Interstate—Federal Law. 


The parties to a contract of carriage between the carriers and con- 
signor may agree upon a shorter period in which action may be brought 
than that allowed by the general statute of limitations, in the absence 
of any unusual or extraordinary circumstance, and a stipulation in an 
interstate bill of lading that action must be commenced within two years 
and a day after a reasonable time has elapsed after the loss of a ship- 
ment is held valid, and where the shipment is interstate, the Federal law 
will control. 


5. Carriers—Railroads—Bills of Lading—Separate Shipments—Torts— 
Actions. 

Where there are separate shipments of baled cotton by the same com- 
mon carrier from the same consignor, the delay of a part of each of these 
shipments constituted a separate and distinct cause of action, and re- 
covery may be had only as to the bales of cotton that the carrier has 
unreasonably and negligently delayed. 


6. Carriers—-Bills of Lading—Contracts—Interpretation. 


The stipulations of an interstate bill of lading as to the time demand 
for damages for loss shall be made upon the carrier are interpreted not 
only with reference to the language therein used, but also with regard 
to the law bearing on the subject of contracts, 


AppEats by plaintiffs and defendants from Kerr, J., at June Term, 
1923, of Epe¢rcomBE. 
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Civil action to recover for the loss of one bale of cotton and for delay 
in delivering nine others. 

Upon denial of liability, and issues joined, the jury returned the 
following verdict: 

“1, Did the defendant, the East Carolina Railway, receive from the 
plaintiff ten bales of cotton referred to in the complaint and contract 
to carry the same from Macclesfield, N. C., to the consignee in Norfolk, 
Va., on a through bill of lading as alleged? Answer: ‘Yes.’ 

“2, Did the defendants fail to transport and deliver one bale of said 
cotton on shipment of 22 November, 1919, in accordance with the terms 
of the bill of lading? Answer: ‘Yes.’ 

“3. Did the defendants negligently delay the delivery of nine bales 
of said cotton as alleged in the complaint? Answer: ‘Yes.’ 

“4, Did the loss occur on the East Carolina Railway? Answer: 
‘Yes.’ 

“5, Did the loss occur on the Atlantic Coast Line Railroad? Answer: 
‘No.’ | 

“6. What damage, if any, is plaintiff entitled to recover for loss of 
said one bale of cotton? Answer: ‘$194.94.’ 

“7, What damage, if any, is plaintiff entitled to recover for damages 
sustained in the delay in shipment of nine bales of cotton? Answer: 
“$99 8.13.’ 

“8, When was the claim for said cotton filed with the delivering 
carrier? Answer: ‘15 May, 1920.’ 

“9, When was the action to recover said loss begun? Answer: ‘27 
February, 1922, 

“10. Did the Coast Line Railroad have a custom and agreement with 
the consignees of cotton at Norfolk, Va., that claims for loss should 
not be filed until the end of the cotton season in order that it might 
make delivery? Answer: ‘Yes.’ ” 

Judgment for $998.13 rendered in favor of plaintiffs, from which 
defendants appealed. Plaintiffs’ motion for the further sum of $194.94 
to cover the one lost bale denied for the reason that written claim was 
not filed therefor within four months after a reasonable time for de- 
livery. From the denial of judgment in accordance with this motion, 
plaintiffs appealed. 


W. O. Howard for plainttffs. 
John L. Bridgers for defendants. 


Stacy, J. This action is to recover damages for the loss of one bale 
of cotton and for delay in shipping and delivering nine others. 

On 22 November, 1919, J. T. Winstead, one of the plaintiffs, shipped 
to Holmes & Dawson at Norfolk, Va., nine bales of cotton, delivering 
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same to defendant, East Carolina Railway, at Macclesfield, N. C., and 
taking therefor a through bill of lading containing the following stipu- 
lation: 

“Claims for loss, damage or delay must be made in writing to the 
carrier at the point of delivery or at the point of origin within four 
months after delivery of the property, or, in case of failure to make 
delivery, then within four months after a reasonable time for delivery 
has elapsed. Unless claims are so made the carrier shall not be liable.” 

There was no provision in this bill of lading as to when suit should 
be brought for any breach of the contract, hence the three years statute 
of limitations would apply. 

It is agreed that ten days was a reasonable time within which this 
shipment should have been delivered. Seven of these nine bales were 
delivered within a reasonable time; one of the value of $194.94 was 
lost and never delivered; the ninth and last bale of this shipment was 
delivered on 29 September, 1920, more than eleven months after ship- 
ment was made. 

Written claim was filed with the Atlantic Coast Line at Norfolk, 
Va., on 15 May, 1920, for the loss of the two bales of ectton out of this 
shipment. On 9 November, 1920, after one of these bales had been 
delivered, 29 September, 1920, the plaintiffs filed an amended claim 
crediting the defendants with the value of the bale delivered. 

Plaintiffs, Holmes & Dawson, of Norfolk, Va., had an agreement with 
the delivering carrier, Atlantic Coast Line Railroad Company, that 
claims for loss, damage or delay should not be made until the end of the 
cotton season, and, for this reason, plaintiffs delayed until 15 May, 
1920, to file claim for loss on said shipment. This agreement, it is 
alleged, was made for the benefit of the delivering carrier; and there- 
fore, according to plaintiffs’ contention, the defendants are now estopped 
to assert that notice of claim was not filed within the requisite time. 
Without expressing any opinion on this point, we think there is another 
ground upon which the plaintiffs are entitled to recover. But see 
Rogers v. R. R., post, 86. 

The jury has found that the one bale of this shipment, delivered on 
29 September, 1920, was delayed in transit by the negligence of the 
defendants. This bale is included in the nine mentioned in the third 
issue. The lost bale is covered by the second issue. True, in the second 
issue the word “negligently” does not appear, but it is alleged in the 
complaint “that by reason of the negligent failure of the defendants 
to deliver the bales of cotton within a reasonable time as required by 
law, and the negligent failure to deliver the one bale as alleged, the 
plaintiffs have been damaged,” ete. And it is stated in the record that 
his Honor properly instructed the jury as to the law arising on the evi- 
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dence. From the evidence there is a presumption of negligence ((al- 
veston, etc. R. BR. Co. v. Wallace, 223 U.S., 481), and this is entirely un- 
rebutted. The case was tried upon the testimony offered by the plain- 
tiffs, the defendants introducing none. 

The lability of a common carrier does not rest in contract alone, 
but the law imposes a lability also. This latter exists outside of the 
contract of carriage. It has its foundation in the policy of the law and 
upon this legal obligation the carrier 1s charged with the loss of prop- 
erty entrusted to it for transportation. Merritt v. Harle, 29 N. Y., 122; 
Peanut Co. v. R. B., 155 N. C., 148, and cases cited; 4 Elliott on Rail 
roads, sec, 1454. 

It is a recognized principle with us, in our liberal system of pro- 
cedure, that a verdict may be interpreted and allowed significance by 
proper reference to the pleadings, the evidence and the charge of the 
court. Reynolds v. Express Co., 172 N. C., 487; Kannan v. Assad, 182 
NeCs te 

Applying this principle to the facts of the instant record, we think 
the action, with respect to the lost bale of cotton, as well as the nine 
bales delayed in transit, should be construed as an action in tort based 
on the alleged negligence of the defendants. 

Where this is the case, In suits brought for loss or damage in transit 
of an interstate shipment caused by the carelessness or negligence of the 
carrier, no notice of claim nor filing of claim is required as a condition 
precedent to recovery. AJorris v. Express Co., 183 N. C., 147; Mann v. 
Transportation Co., 176 N. C., 105; Mfg. Co. v. C. and O. Ry. Co., 115 
S. E. (W. Va.), 877. The pertinent provisions of the “Cummins Act,” 
approved 4 March, 1915, are as follows: “Provided further that it shall 
be unlawful for any such common carrier to provide by rule, contract, 
regulation or otherwise a shorter period for giving notice of claims than 
ninety days and for the filing of claims for a shorter period than four 
months, and for the institution of suits than two years: Provided, how- 
ever, that if the loss, damage or injury complained of was due to delay 
or damage while being loaded or unloaded, or damaged in transit by 
carelessness or negligence, then no notice of claim nor filing of claim 
shall be required as a condition precedent to recovery.” 

In the provisions of the act preceding the provisos (set out in full 
in Mann v. Transportation Co., supra) the carrier, on receiving prop- 
erty for an interstate shipment, 1s required to issue a receipt or bill of 
lading therefor and is made “liable to the lawful holder thereof for any 
loss, damage, or injury to such property caused by it or by any common 
carrier to which such property may be delivered,” ete. 

Reading the second proviso above quoted, in connection with the lan- 
guage contained in the preceding provisions of the act, we think it is 
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apparent that if the loss, damage, or injury complained of be due to 
delay in the delivery of such property, or if the property is damaged 
while being loaded or unloaded, or is damaged in transit by the care- 
lessness or negligence of the defendant, then no notice of claim nor 
filing of claim is required as a condition precedent to recovery. Gillette 
Safety Razor Co. v. Davis, 278 Fed., 864; Hailey v. Oregon Short Line 
R. R. Co., 253 Fed., 569. 

With the record affording a presumption of negligence, and nothing 
to explain or to rebut it, we think the plaintiffs’ claim for the loss of 
the one bale of cotton should be held to come within the terms of the 
statute, which deprives the defendants of any defense arising from the 
failure of plaintiffs to give notice of claim. 

From the foregoing it follows that plaintiffs are entitled to judgment 
on the sixth issue in accordance with the jury’s answer. 

It also follows, from what is said above, that plaintiffs are entitled 
to recover for the loss sustained by reason of the delay of more than 
eleven months in delivering one of the bales of cotton contained in this 
shipment of 22 November, 1919. 

But the remaining eight bales which go to make up the total of nine 
bales delayed in transit, and covered by the third issue, were shipped 
under different bills of lading. Hence they must be considered with 
reference to other provisions. 

On 4 November, 1919, Winstead shipped to Holmes & Dawson fifteen 
bales of cotton; on 19 November, 1919, he shipped five bales more; and 
again on 16 January, 1920, he shipped two bales. All these shipments 
were made from Macclesfield, N. C., to Norfolk, Va. It is agreed that 
ten days was a reasonable time within which each of these shipments 
should have been made. Fourteen bales of the shipment made on 4 
November, 1919, were delivered within a reasonable time, while one 
bale of this shipment was not delivered until 20 August, 1920. The 
five bales shipped on 19 November, 1919, were not delivered until 26 
September, 1920; and the two bales shipped on 16 January, 1920, were 
not delivered until 28 September, 1920. Written claim was filed with 
the Atlantic Coast Line at Norfolk, Va., on 15 May, 1920, for the loss 
of said cotton, and changed from claim for loss to claim for delay after 
actual delivery was made. This suit, as stated above, was instituted 
on 27 February, 1922. 

Each of the three bills of lading covering the last-mentioned ship- 
ments contained the following stipulation in regard to time for bringing 
suit: “Suits for loss, damage or delay shall be instituted only within 
two years and one day after delivery of the property, or, in case of 
failure to make delivery, then within two years and one day after a 
reasonable time for delivery has elapsed.” 
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It is established by the clear weight of authority that the parties to 
a contract of shipment may fix a given time, shorter than that allowed 
by the general statute of limitations, within which suit for breach of the 
contract shall be brought, and, in the absence of any unusual or ex- 
traordinary circumstance, such a stipulation, if reasonable, will be 
enforced. Thigpen v. R. R., 184 N. C., 33, and cases cited. 

This being a contract for an interstate shipment, the reasonableness 
of the stipulation is to be determined by the Federal law. Adams Ex- 
press Co. v. Crominger, 226 U. S., 491. In two cases recently decided 
the United States Supreme Court has upheld the validity of similar 
provisions requiring suits to be brought within six months—a much 
shorter time than that mentioned in the present contract. Tezas and 
P. Rk. RK. Co. v. Leatherwood, 250 U. S., 478, and Missouri K. and T. 
R. R. Co. v. Harriman, 227 U.S., 657. In the last case just cited it was 
said: “Such limitations in bills of lading are very customary and have 
been upheld in a multitude of cases,” citing a number of authorities. © 

From the foregoing it follows that the stipulation here in question, 
limiting the time within which suit may be brought to two years and 
a day, is reasonable and valid. 

But plaintiffs say that this suit was brought within two years and 
one day after delivery of the property. Actual delivery was made in 
August and September, 1920, and suit was instituted 27 February, 
1922. The cotton should have been delivered within ten days—a rea- 
sonable time—from date of shipment. This was required by the con- 
tract. 

In Georgia F. and A. Rh. Co. v. Blish Milling Co., 241 U. S., 190, 60 
L. Ed., 948, it is said that the word “delivery” as here used “must mean 
delivery as required by the contract, and the terms of the stipulation 
are comprehensive—fully adequate in their lteral and natural meaning 
to cover all cases where the delivery has not been made as required.” 
See, also, Mfg. Co. v. C. and O. Ry. Co. (decided in 1923), 115 S. E. 
(W. Va.), 877; Kahn v. Amer. Ry. Express Co., 106 8. E. (W. Va.), 
126. 

In the light of this authoritative interpretation, we think the pro- 
vision now under consideration must be held to mean that suits for loss, 
damage or delay shall be instituted only within two years and one day 
after delivery of the property, when delivered within a reasonable time, 
or, in case of failure to make delivery within a reasonable time, then 
within two years and one day after a reasonable time has elapsed. With- 
out regard to the contract of carriage, when a common carrier takes into 
its possession goods for transportation, the law imposes upon the carrier 
the duty (1) to transport said goods safely, and (2) to deliver them 
within a reasonable time. Therefore the stipulation inserted in each 
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of the instant bills of lading should be interpreted, not only with refer- 
ence to the language used, but also with regard to the law bearing on the 
subject of the contracts. 

It follows that plaintiffs are not entitled to recover on the last three 
shipments, involving the eight bales in question, as suit therefor was 
not brought within the time limited in each of the several contracts. 
The delay of a part of each of these shipments, in reality, constituted 
three separate and distinct causes of action; and, as plaintiffs have lost 
their rights in respect to these causes of action, recovery for the eight 
bales in question must be denied. There will be a new trial to ascertain 
the loss sustained by reason of the one delayed bale in the shipment of 
22 November, 1919. 

On plaintiffs’ appeal, error. 

On defendants’ appeal, new trial. 





HAYWOOD GARDNER v. UNITED STATES RAILROAD 
ADMINISTRATION ET AL. 


(Filed 19 September, 1923.) 


Railroads — Pleadings — Allegations—Negligence—Demurrer—Employer 
and Employee—Master and Servant. 


In order to recover damages in an action against a railroad company, 
there must be a breach of some duty owed by the defendant to the plain- 
tiff, contractual or otherwise; and a demurrer to the complaint is prop- 
erly sustained that alleges, in effect, that the foreman took a motor car 
of defendant and carried the plaintiff a distance on its track at plain- 
tiff's request and sole personal convenience, and that plaintiff was in- 


e 


jured by an automobile crossing the railroad track aud colliding with 
the car on which he was thus riding. 


Appray by plaintiff from Herr, J., at April Term, 1923, of Wasu- 
INGTON. 

This is a civil action for damages, brought by plaintiff against United 
States Railroad Administration; W. G. MeAdoo, Director General of 
Railroads; Atlantic Coast Line Railroad; United States Railroad Ad- 
ministration, W. D. Hines, Director General of Ruatlroads; Atlantic 
Coast Line Railroad, Jno. Barton Payne, agent of the President and 
Atlantic Coast Line Railroad Company, a corporatiou. 

For a proper understanding of the case, the allegations of paragraph 
two of the amended complaint are set forth in full: 

“That during the month of November, 1918, this plaintiff was in the 
employ of the defendant, and by virtue of such employment had the 
right and privilege of riding upon the defendant’s trains, motor cars 
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and any and all of the same for the purpose of going to and from vari- 
ous points upon the said line of railroad, either while engaged in the 
discharge of the duties of his employment or while attending to his 
own personal affairs; that during the month of November, as afore- 
‘said, to wit, on .... November, 1918, the plaintiff, having fully dis- 
charged the duties of his employment in laying certain cross-ties along 
the track at or near the defendant’s station at Darden, N. C., and 
having thereafter, at his own request, been fransported to Plymouth 
by the defendant company upon one of its motor cars, for purposes 
purely personal to himself, to wit, registering for the draft, and while 
being transported upon said motor car back from the town of Plymouth, 
and while said motor car was traveling at a very low rate of speed, and 
when said motor ear had reached a point where said railroad track is 
crossed by the main public road leading from Plymouth, North Caro- 
lina, to Mackeys, North Carolina, a point in the suburbs of the town 
of Plymouth, or thereabouts, said motor car was struck by an auto- 
mobile moving along the said county road, and said motor car was 
wrecked, and this plaintiff severely and permanently injured, as here- 
inafter set out.” 

The allegations in the third paragraph of the amended complaint 
set forth in detail the alleged negligence of the defendant in reference 
to the Atlantic Coast Line Railroad track and its approaches crossing 
a public highway where the injury complained of occurred. In the 
decision of this case 1t will not be necessary to consider the allegations 
in this paragraph. 

The evidence of plaintiff was that in 1918 he was working for the 
Atlantic Coast Line. He had been employed by them ten or eleven 
years. On the day he was hurt he had been working at Darden. R. U. 
Roberson was foreman in charge. Plaintiff and others were putting 
out cross-ties along the track. Later he had to go to Plymouth to fill 
out his questionnaire. The foreman Roberson took him to Plymouth 
to fill out the questionnaire. He had ridden on the motor car for some 
time; it was usual and customary for section men to ride on the motor 
car. He and Roberson left at the dinner hour to go to Plymouth. He 
filled out the questionnaire and started back to Darden about 2:20 in 
the afternoon, and was injured about 3 p.m. on his return. They were 
not going fast. When the motor car reached the public highway which 
crosses the railroad track it was struck by an automobile traveling 
along the public highway which crossed the track at the place where 
he was injured. Roberson was running the motor car, and it was run 
by gasoline. Plaintiff gave the extent of his injuries and stated that 
defendant sent him to a hospital at Rocky Mount and also to see a 
specialist in Richmond and paid his expenses. 


5—186 
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W. L. Whitley for plaintiff. 
F.S. Spruill, Zeb Vance Norman and F. 8. Spruill, Jr., for defend- 
ant. 


Cruarxson, J. The defendant, at the close of the evidence, moved 
for judgment as of nonsuit, which the court granted, and the plaintiff 
excepted and appealed to this Court. 

The evidence in a case*of nonsuit is taken in a light most favorable 
to plaintiff. The facts show that the plaintiff was working for the 
defendants as a section hand, under the foreman Roberson. He and 
Roberson “knocked off’ at the dinner hour. Roberson took him to 
Plymouth, at his request, on a purely personal errand to have his “ques- 
tionnaire” filled out. It was an act of accommodation and gratuity 
on the part of Roberson to help one who was working under him. They 
quit work at dinner time, and when the injury occurred the plaintiff 
was not doing work or labor of his ordinary calling for the company. 
They took the company’s motor car and started back, after the 2:20 
o’clock p. m. train had come to Plymouth, and he was hurt about 3 
o’clock p. m. on his return, not by the railroad but by an automobile 
running into the motor car where the public highway crossed the rail- 
road track. It was usual and customary for section men to ride on the 
motor car, but in this instance it was a trip not on the company’s busi- 
ness. The plaintiff was seriously hurt, and from the record it is to the 
credit of the defendant that 1t acted humanely and gave the plaintiff 
medical and hospital aid and paid the expenses. 

From the facts we can see no duty that defendant owed to the plain- 
tiff that it failed to discharge. It was a kindly, gratuitous and friendly 
act that one man was showing to another by borrowing the defendant’s 
motor car, and the use of its track, to do a neighborly act. Now shall 
the defendant respond in damages? We cannot so hold. The foreman 
was not acting at the time in the scope of his employment. He was 
not about his master’s business, but doing a kindly generous act on his 
own responsibility. The accident was unfortunate and deplorable, but 
we cannot charge negligence and duty to these defendants. 

In Wright v. Rh. #., 122 N. C., 852, Montgomery, J., says: “The 
plaintiff was a section master in the employment of the defendant, and 
slept sometimes at Gumberry, the northern terminus of the road, some- 
times at Jackson, the southern terminus, and sometimes at Mowfield, 
an intermediate station. After his day’s work was over he went to his 
sleeping place on a hand-car or on the defendant’s train, as suited his 
convenience. On the night when the plaintiff was injured he and the 
laborers working under him, having left off work for the day, with a 
light for a signal on the side of the railroad, were waiting for the train 
on its way to Gumberry. All were taken on, the plaintiff getting on 
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the engine, and the hands on the flat cars loaded with logs. No fares 
at any time were received or expected from the plaintiff. These facts 
do not, in our opinion, constitute the plaintiff a passenger on the train. 
He invariably used the hand-car, or the train of the company, to aid 
him in the prosecution of his work. The act of going to and from his 
work in the manner pointed out, although for the benefit of the plain- 
tiff, connects him with the service of the company, although he was not 
actually engaged in the work for which he was employed at the time 
of his injury. If there had been a contract between the plaintiff and 
the company that the plaintiff should be carried to and from his work 
to his sleeping place, then certainly the plaintiff would have been in- 
jured while engaged in the service for which he was employed.” 

Roberson v. Greenleaf Lumber Co., 154 N. C., 328, 1s not in conflict 
with our present position, for in that case there was such a custom as 
to afford inference of contractual relation between plaintiff and de- 
fendant and that plaintiff was in the course of his employment. Jn the 
instant case 1t was a personal, single act of accommodation—no con- 
tractual relation—no custom by which a contractual relation could be 
inferred—but the section foreman on a single occasion, for a single 
purpose, accommodated one who was working with him, on an errand 
that perhaps plaintiff would never have to go on again. Sce, also, Willis 
v. R. B., 120 N. C., 508; Mitchell v. R. R., 176 N. C., 645. 

Where plaintiff, when injured by the explosion of an engine, was 
riding on a freight train by permission of the conductor, and there 
was no evidence of wanton or willfultnjury, plaintiff could not recover. 
Vascor v. R. &., 149 N. C., 68. 

‘Tt is evident that the liability of the carrier for injuries to pas- 
sengers 1s different from that of an employer with reference to injuries 
to employees in its service. Therefore the rules of a carrier’s liability 
as to passengers do not apply to employees in the operation of the ears 
or other vehicles in which passengers are being transported. Employees 
who are being carried back and forth to and from their work, whether 
on construction trains or passenger trains, and although they have no 
connection with the operation of the train and are carried outside of 
the hours of employment for which they are paid, without the payment 
of fare, are generally not to be considered as passengers; and this is 
also true of an employee who voluntarily rides on a train to his 
work, without payment of fare, and without any arrangement in regard 
thereto with the company, or of employees who borrow a ey and 
engine without the company’s consent for their own purposes.” 10 
C. J., sec. 1054, p. 632; 33 Cyc, p. 817. 

The court below made no error in rendering judgment of nonsuit. 


Affirmed. 
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PAINT AND LEAD WORKS v. B. F. SPRUILL. 
(Filed 19 September, 1923.) 


1. Seller and Purchaser—Vendor and Purchaser—Warranty—Right of 
Inspection—Carriers—Railroads. 

Where one purchases goods upon the representation and warranty as 
to quality by the seller’s agent, to be shipped from a distant point, with- 
out express agreement as to the time the purchaser may take for inspec- 
tion, the law gives him a reasonable time after the goods have reached 
their destination for that purpose, and he may reject them without lia- 
bility if they should not be as warranted. 


2. Same—Title—Dclivery to Carrier. 


Where the law gives the purchaser a reasonable time to inspect goods 
received by common carriage after they reach destinatioa, delivery to the 
carrier is not constructive delivery to the consignee in the Sense to 
deprive him of his right of inspection under the seller’s warranty of 
quality. 

8. Same—Instructions—Directing Verdict—Appeal and Error. 


The seller's agent warranted to the purchaser that the paint he was 
selling was fireproof and would be shipped in metal drums, and not in 
wooden barrels, which were improper for the purpose, the purchaser 
refused the shipment and payment therefor, and the action is to recover 
the purchase price: Held, a warranty of quality; and it was error for 
the trial judge to reject evidence offered to show that paint exactly 
similar and sold by the same agent to others failed to come up to the 
guarantee that the article was fireproof; and that a direction of a verdict 
for the plaintiff was reversible error. 

4, Same—Fraud—Deceit—-Evidence——Questions for Jury. 

And upon the evidence in this case tending to show that the agent’s 
representations as to quality were knowingly false and fraudulent, and 
induced the defendant to purchase, the case in that respect also should 
have been submitted to the jury. 


ApprEaL by defendant from Kerr, J., at January Term, 1923, of 
WASHINGTON. 

Plaintiff complained and offered evidence tending to show that, pur- 
suant to contract of sale, the Standard Paint and Lead Works, of and 
from Cleveland, Ohio, shipped to defendant at Roper, N. C., four bar- 
rels of liquid roofing cement, containing 240 gallons, at $1.15 per gal- 
lon—$276. That the cement was not shipped m steel drums, the usual 
method, but being unable at the time to procure the steel drums, the 
order was shipped in wooden barrels, the difference in price or value 
between them being about $10 per barrel or $40. That said shipment 
reached Roper, N. C., in due course of shipment, and defendant de- 
clined to receive or pay for same on ground that the paint was not in 
compliance with the contract. 
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There was allegation with evidence of defendant permitting the in- 
ference that the paint was sold under a contract of.warranty that same 
was to be shipped in metal barrels and that same was fireproof. That 
before the cement was accepted or received, defendant, seeing that the 
paint was not contained in the metal barrels, which the vendor’s agent 
had assured defendant was necessary to a proper shipment for that kind 
of cement, and having reason to believe the article shipped was not 
“fireproof” as stipulated, declined to accept same and has never received 
or used the shipment or any part of it. In this connection defendant 
offered to prove by a witness that the latter had bought some of this 
kind of paint from the same agent of defendant, represented as fire 
proof, and that he had tested same and it was neither fireproof nor 
would it stop leaks as represented. The proposed evidence was excluded 
by the court, and defendant excepted. 

There was also allegation with evidence on part of defendant per- 
mitting the inference that the contract of sale was procured by false 
and fraudulent representations on part of plaintiff’s agent at the time 
contract was entered into, and as an inducement thereto. And an issue 
directly presenting this question was tendered and refused, and defend- 
ant excepted. 

The cause was submitted and verdict rendered under the following 
issues : 

“1. Did plaintiff contract to ship the paint in steel drums as con- 
tended by defendant? Answer: ‘Yes.’ 

“9, If so, what was the difference in value of the steel drums and the 
wood barrels in which it was shipped? Answer: ‘$40.’ 

“3, What amount is defendant indebted to plaintiff for the paint 
sold and delivered to the transportation company? Answer: ‘$276 
int.’ ”? . 

The court charged the jury as follows: 

“Gentlemen of the jury, there are three issues submitted to you in 
this case: | 

“1, Did the plaintiff contract to ship the paint in steel drums as 
contended by defendant? The court instructs you that 1f you believe 
the evidence you will answer the first issue ‘Yes.’ ” 

(To the foregoing instruction of the court the defendant in apt time 
excepted. ) 

“2, If so, what was the difference in the value of the steel drums and 
wooden barrels in which it was shipped? The court instructs you that 
if you believe the evidence you will answer that $40.” 

(To the foregoing instruction of the court the defendant in apt time 
excepted. ) 
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“3. What amount is defendant indebted to the plaintiff for the paint 
sold and delivered to the transportation company? You will answer 
that $276 and interest from 23 November, 1918, less $40.” 

(To the foregoing instruction of the court the defendant in apt time 
excepted. ) 

Judgment on the verdict and defendant excepted and appealed, assign- 
ing errors. 


Zeb Vance Norman for plaintiff. 
W. L. Whitley for defendant. 


Hoxr, J. In 23 R. C. L., 1483, it is said: “That where goods are 
ordered of a specific quality, which the seller undertakes to deliver to 
a carrier to be forwarded to the buyer at a distant place, the right of 
inspection, in the absence of any specific provision in the contract, con- 
tinues until the goods are received and accepted at their ultimate desti- 
nation. In such case the carrier is not the agent of the buyer to accept 
the goods as corresponding with the contract, although he may be his 
agent to receive and transport them.” This is the rule very generally 
prevailing on the subject, and obtains in this jurisdiction whether there 
has been an express warranty of quality or otherwise. Richardson v. 
Woodruff, 178 N. C., 46; Huyett & Smith Mfg. Co. v. Gray, 124 N. C., 
322; Pope and Another v, Allis, 115 U. S., 363; Pierson v. Crooks et al., 
115 N. Y., 539; Alden v. Hart, 161 Mass., 576; Eaton v. Blackburn 
et al., 52 Oregon, 800; reported also in 16th Anno. Cas., 1198. 

In the headnotes of this last case, appearing in 16th Anno. Cases, 
and quoted with approval in the Richardson and Woodruff case, supra, 
the principle referred to is very well stated as follows: 

“Under an executory contract for the sale and delivery of goods of a 
specified quality, the quality is a part of the description, and the seller 
is bound to furnish goods actually complying with such description. 
If he tenders articles of inferior quality the vendee is not bound to 
accept them, and unless he does so, he is not liable therefor. This 
necessarily gives to the vendee the right of inspection, and he must be 
given an opportunity to make such inspection before becoming liable 
for the purchase price, unless the contract otherwise provides. 

“A vendee of merchandise shipped from a distant point, under a 
contract specifying the quality of the merchandise anc. providing for 
its delivery f. 0. b. at the point of shipment, but which contains no 
provisions as to the time or place of payment, inspection or acceptance, 
is entitled to a reasonable time after the merchandise arrives at its 
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destination in which to inspect it at that point, and to reject it if it 
does not comply with the contract. 

“Assuming, without deciding, that where merchandise is sold under a 
contract providing for its delivery to a carrier f. 0. b. at the point of 
shipment, title vests in the vendee, for some purposes, at the time when 
the merchandise is delivered to the carrier, such title 1s, nevertheless, 
conditional as between the vendor and vendee, the condition being that 
the merchandise shall be found to be of the quality called for by the 
contract; and such conditional vesting of title in the vendee does not 
prevent the latter from exercising his right of inspection when the 
merchandise arrives at 1ts destination.” 

And where there is an express warranty of quality the rule govern- 
ing the right of the parties 1s stated in Huyett’s case, supra, as follows: 
“Tt seems that the law governing purchases with warranty and the 
rights of the parties may be correctly stated as follows: That if the 
property purchased is present and may be inspected, the warranty 1s 
collateral to the contract and the title to the property immediately 
passes to the purchaser. And if the warranty 1s false, the purchaser’s 
redress is an action for damages upon the warranty. But if the prop- 
erty is not present, where it might be inspected, the warranty may be 
treated as a condition precedent, as well as a warranty. And if the 
property purchased is not what it was warranted to be, the purchaser 
upon delivery of the property, may treat the warranty as a condition 
precedent and refuse to receive or accept the property, and notify the 
party from whom he purchased; and if he has not paid for the prop- 
erty, he need not do so; and if he has paid the purchase money or any 
part of it he may recover the money so paid from the seller.” 

In the testimony of defendant received on the trial he stated, among 
other things: “I had a new house, which had been put up about a year 
and a half, and he (plaintiff’s agent) insisted upon my buying some 
paint for it, and said, ‘You have no fire protection and I will guarantee 
if you put this paint on there you can’t set it on fire,’ and I bought it 
to be a fireproof paint. We were standing at the time by a Standard 
Oil Co. barrel (a metal drum) and he said, ‘It won’t do to ship this 
paint in wooden barrels. It won’t be shipped in wooden barrels. It 
will be a barrel like this galvanized drum.’ ” 

On this testimony and the corresponding averments of the complaint, 
it was error for the court to direct a verdict for plaintiff on the evi- 
dence, and it was also error to exclude the evidence offered to the effect 
that paint exactly similar and sold by the same agent failed to come 
up to the guarantee that the article was fireproof, such evidence being 
directly pertinent to a principal question presented in the pleadings. 
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Again, there was allegation and evidence on the part of defendant 
permitting the inference that the assurances of the agent were both 
false and fraudulent, and defendant was entitled to have the case sub- 
mitted in that aspect. 

There is error, and this will be certified that the cause may be again 
tried on appropriate issues. 

New trial. 





W. R. MANN v. W. J. ARCHBISLE ET At. 
(Filed 19 September, 1923.) 


1. Boundaries——Proceedings to Establish—Statutes—Clerks—Judgments 
—Exceptions—Courts—Jurisdiction Appeal. 

Upon petition to the clerk to establish the true boundaries between the 
adjoining owners of land, under the provisions of the statute, the clerk 
is required to order a survey by the county surveyor and that the sur- 
veyor make a report thereof with a map, the clerk to determine the true 

location, with judgment: Held, on appeal the cause was then juris- 
dictional in the Superior Court, and objection by appellant is untenable 
that the cause was not properly there, on the ground that appellee, having 
excepted, had not appealed in due time from the clerk’s judgment, the 
only question being whether the line had been run in accordance with 
the clerk’s order. As to whether the clerk should have heard appellant's 
exceptions is not presented upon the facts of this case. 


2. Issues. 
Issues are sufficient when they present to the jury proper inquiries as 
to all the essential matters or determinative facts in dispute. 
3. Boundaries—Proceedings to Establish—Statutes—Buriden of Proof. 


The burden is on the plaintiff to show by the greater weight of the 
evidence that the true divisional line is the one he claims it to be, in 
proceedings originating before the clerk and appealed from, to determine 
it under the provisions of the statute. 


Apprat by plaintiff from Kerr, J., at January Term, 19238, of Epcr- 
COMBE. 

Civil action to establish a boundary line. 

Paragraph four of the complaint is as follows: 

“That the plaintiff desires to establish the boundaries of a portion 
of the said tract of land which are in dispute, as follows: Beginning at 
a white oak, Sarah Arrington and William Archbell’s corner; thence 
continuing up said branch 8. 62 degrees W. 25 poles to a pine, said 
Archbell’s corner; thence N. 67 degrees W. 167 poles to a post oak 
(now a rock), corner of said land and Henry Whitley’s in said Arch- 
bell’s line.” 
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The defendants filed an answer admitting that the boundary was 
correctly described by the plaintiff and agreeing that it should be estab- 
lished as the true boundary “if correctly and properly run.” The clerk 
then made an order directing the county surveyor to run and mark the 
dividing line and to file a map and make a report of his proceeding. 
The surveyor made a report in which he said that the white oak was 
28 feet from the center of. the branch, and in a separate paper notified 
the clerk that he was unable to begin at a white oak on the branch. 

The defendants filed exceptions to the report on the ground that the 
line was not run from the true beginning corner and that the boundary 
therefore was not properly located. The clerk transferred the cause 
to the civil docket and at the trial the plaintiff insisted that the only 
question was whether the line had been run in accordance with the 
clerk’s order and that the exceptions should be dismissed, the defend- 
ants not having appealed in due time from the clerk’s order. Upon 
denial of his motion the plaintiff tendered this issue which the court 
declined to submit: “Did B. J. Downey, surveyor appointed by the 
clerk to run and mark the line directed by the clerk under the order of 
12 November, 1920, run and mark the line as he was directed to do?’ 
The jury answered the issue submitted as follows: “What is the true 
boundary line between the plaintiffi’s and defendants’ land?” “D EC 
appears on map.” 

To the several rulings and to a portion of the charge the plaintiff 
duly excepted. Judgment was rendered on the verdict and the plaintiff 
appealed. 


Thorne & Thorne for the plaintiff. 
Manning & Manning and Finch & Vaughan for the defendants. 


Apams, J. The clerk’s appointment of the surveyor, with instruc- 
tions to make a report of his proceeding, was dated 12 November, 1920; 
the survey was made 25 June, 1922; the report was filed 29 September, 
1922. On the day the report was returned, the defendants entered of 
record written exceptions thereto, on the ground that the line as run by 
the surveyor was improperly located, and the clerk transferred the case 
to the civil docket for trial by a jury. The plaintiff argues here that 
the cause was not properly constituted in the Superior Court; that the 
clerk defined the true boundary line; and as the defendant did not 
appeal from his order, the one question is whether the surveyor obeyed 
the instruction. To this argument we are unable to assent. 

The statute provides that the owner shall file his petition, under oath, 
stating therein facts sufficient to constitute the location of the line as 
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claimed by him; . . . andif the defendants fail to answer, judgment 
shall be given establishing the line according to the petition; but if the 
answer deny the location as set out in the petition, the clerk shall issue 
an order to the county surveyor . . . to survey said line, or lines, 
according to the contention of both parties, and make a report of the 
same, with a map, . . . and the cause shall then be heard by the 
clerk upon the location of said line, or lines, and judgment given deter- 
mining the location thereof. 

The plaintiff contends that the beginning corner of the disputed 
boundary is at a white oak situated 28 feet from the center of the 
branch, and that the true location of the line is represented on the plat 
by A BC; and the defendants contend that the beginning is at a white 
oak which formerly stood in the branch, the location cf the line being 
as represented by D E C. On the trial there was evicence in support 
of each contention. 

The complaint describes the disputed boundary, but contains no defi- 
nite allegation as to the location of the white oak or the line. The 
answer admits the description, and alleges that if the line is properly 
located it will be found that the acts of which the plaintiff complains 
were committed by the defendants on their own land. So the question 
of location was not definitely presented until the defendants filed their 
exceptions to the surveyor’s report. Whether the clerk should have heard 
the exceptions and determined the location, we need not now consider; 
for, after the cause was transferred to the civil docket, the Superior 
Court had jurisdiction to hear and determine all matters in controversy. 
C. S., sec. 687; Roseman v. Roseman, 127 N. C., 497; Wooten v. Cun- 
ningham, 171 N. C., 123; Ryder v. Oates, 1738 N. C., 569; In re Stone, 
176 NoC<307.- 

His Honor properly declined to submit the issue tendered by the 
plaintiff. The clerk directed the running and marking of the line, but 
not its location. Moreover, a categorical answer to this issue would not 
have determined the controversy. The issue submitted enabled the par- 
ties to present the various phases of the evidence relating to the location, 
and the plaintiff on this score has no just cause of complaint. Issues 
are sufficient when they present to the jury proper inquiries as to all the 
essential matters or determinative facts in dispute. Power Co. v. Power 
Co., 171 N. C., 248; Carr v. Alexander, 169 N. C., 665; Roberts v. Bald- 
win, 155 N. C., 276. 

The instruction as to the burden of proof was fee from error. The 
plaintiff claimed the true location of the dividing line to be as repre- 
sented on the plat by the letters A B C, and it was incumbent upon him 
to establish his contention by the greater weight of the evidence. Teilot- 
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son v. Fulp, 172 N. C., 500; Garris v. Harrington, 167 N. C., 86; 
Woody v. Fountain, 143 N. C., 66. Of course, the location of the line 
was peculiarly a question for the jury. : 
As none of the exceptions can be sustained, the judgment 1s 
Affirmed. 








HENRY ALLEN; EDISON HICKS, Truster; T. T. HICKS anp W. C. 
HIGHT v. THOMAS STAINBACK, J. CC. KITTRELL, EUGENE 
WORTHAM and MYRTLE WORTHAM, His WIFE. 


(Filed 19 September, 1923.) 


1. Deeds and Conveyances—Mortgages—-Contemporaneous Acts—Regis- 
tration—tLiens. 

A mortgage executed and registered contemporaneously with a deed 
by the same parties to the same land, to secure the balance of the pur- 
chase price, is one act, giving the mortgagee a lien on the land described 
superior to that of a later executed and registered mortgage thereon. 


2. Same—Description—Reference to Prior Mortgage. 
Where a mortgage is executed and registered contemporaneously, 4 
reference in the former to a sufficient description in the latter makes it 
a part thereof, supplying any deficiency of the description therein. 


3. Same—Reference to Prior Mortgage—Notice. ; 

A note secured by a mortgage reciting that the note astitued a lien 
upon the Jands, puts a subsequent mortgagor upon inquiry, and fixes 
him with notice as to the amount of the prior lien, and it does not lose 
its priority upon prior registration by the failure of the mortgage to 
recite it. 

4, Same—Omission to State Amount of Lien. 

The omission of a prior registered mortgage to state the amount of the 
lien created by it cannot prejudice the rights of the holder of a second 
and later registered mortgage, wherein is recited that this mortgage was 
subject to the first one. 

5. Deeds and Conveyances — Mortgages — Probate — Irregularities—Pre- 
sumptions—Statutes. 

The admission to registration of a mortgage raises a presumption that 
the probate was by the proper officer and regular, which has to be met 
by the evidence of a later registered mortgage claiming its invalidity: 
and Held, further, the validity of the probate of the mortgage in this 
case was established by C. S., see. 38381, validating orders of probate by 
the clerk made prior to 1 January, 1919. 


APPEAL by plaintiffs from Daniels, J., at February Term, 1923, of 


VANCE. 
On 3 December, 1918, Joseph M. Stainback conveyed to Henry Allen 
421 acres for the consideration recited in the deed of $2,552, and, as a 
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part of the same transaction, executed a deed of trust on said land to 
J. C. Kittrell, trustee, to secure two notes for the balance of the pur- 
chase price. The deed and deed of trust were simultaneously filed upon 
the record In the register’s office of said county on 21 December, 1918. 
The deed of trust does not state the amount of the notes therein secured, 
but they are thus referred to in the deed: “Whereas the said Henry 
Allen is indebted to the said Joseph M. Stainback in the sum of §........ ‘ 
for which the said Henry Allen has executed and delivered to the said 
Joseph M. Stainback, as aforesaid, the bonds of ever. date with this 
deed, in the sum of §....... , payable on the-.......... , with interest thereon 
until paid, at the rate of 6 per cent per annum, payable annually on 
1 December hereafter; and it has been agreed that the payment of said 
deed shall be secured by the conveyance of the land herein described 
(here follows the conveyance and description), same being the land this 
day bought of Joseph M. Stainback, and this deed of trust is to secure 
the purchase price thereof.” 

On 29 November, 1919, Henry Allen purchased of John Stevenson a 
tract of 50 acres, paid $1,000 in cash, and executed a deed of trust to 
secure the balance of the purchase money to E. T. Hicks, trustee, and 
as additional security, after the description of the 50 acres that day 
bought, added the following: “Also another tract of land, near the tract 
above described, and bounded by the lands of Breedlove, Mosely, Mum- 
ford, Jones, Harris, and others, containing 4244 acres. See deed from 
Joe Stainback to Henry Allen on record for description. This last tract 
is subject to a prior mortgage to Mr. Stainback for $1,260.” This 
second deed of trust was not registered until 1 December, 1919. The 
question for this Court to decide is, which of these deeds of trust is the 
prior lien on 42% acres of land? 

The case came on to be heard before Daniels, J. There was submitted 
to the determination of the court the validity of the deed of trust from 
Henry Allen to J. C. Kittrell, trustee, and the question of its priority 
over the deed of trust to A. T. Hicks, the parties admitting that the 
said Stainback estate had no other security for its debt, and that if the 
deed of trust to Kittrell, trustee, is valid, the security of A. T. Hicks, 
trustee, will not be sufficient to pay their debt. The court held, upon the 
evidence and foregoing admission, that the trustee in the debt of Joseph 
M. Stainback, referred to as the trustee of J. C. Kittrell, takes prece- 
dence over the debt and trustee of A. T. Hicks, and that the plaintiff is 
not entitled to recover on the said lien in preference to *hat of the said 
Stainback. The plaintiff excepted and appealed. 


T. 7. Hicks & Son for plaintiff. 
Kittrell & Kittrell for defendant. 


NC. FALL TERM, 1928. T7 
ALLEN U. STAINBACK. 


Crarxk, C. J. The deed of trust from Henry Allen to J. C. Kittrell 
is a valid and first lien on the 4214 acres. The deed and a mortgage 
securing the purchase price constituted one act, and such mortgage, 
executed and registered at the same time with the deed, has priority. 
Trust Co. v. Sterchie, 169 N. C., 23; Hinton v. Hicks, 156 N. C., 24; 
Bunting v. Jones, 78 N. C., 249, This being so, an omission in one 
instrument will be supplied by a statement in the other; and in the case 
now before the Court the stated consideration of the amount of the pur- 
chase money of the 4245 acres, which appears in the deed, at least 
designates a limit beyond which the purchase price, as referred to in 
the deed of trust, could not possibly go. 

The reference in a mortgage to a note secured by it, without specify- 
ing its contents, is sufficient to put subsequent purchasers upon inquiry, 
and fixes them with notice. In Harper v. Edwards, 115 N. C., 246, 
where the defendants objected that the mortgage was void for uncer- 
tainty in the amount of the debt intended to be secured thereby, the 
condition'in the deed which recited that the “parties of the first part 
have executed to the parties of the second part certain promissory notes 
bearing even date with these presents, due and payable 1 January, 1887, 
and which this mortgage is given to secure, 1t was held that the mort- 
gage was valid, and its registration was sufficient to put subsequent per- 
sons upon inquiry and fix them with notice.” 

To the same purport, In re Hawkes, 204 Fed., 319, and Cutler v. 
Flynn 46 Ark., 70. Also to the same purport there is a very clear state- 
ment in fetes w O’Laughlin, 62 Iowa, 532, with the citation of numer- 
ous authorities, and including the following statement: “The record of 
the mortgage imparted notice of the amount of the debt for which it was 
given as security, and is a hen prior to the mortgage under which the 
defendant claims title to the land.” In that case, as in this, the amount 
of the promissory note secured thereby was left blank, but its date and 
the land upon which it was secured was sufficiently given, as in the 
present case, 

In the present instance there was nothing misleading in the deed of 
trust from Henry Allen to J. C. Kittrell, trustee, and the plaintiffs in 
the present case could not have been misled. The plaintiffs (in this 
case) were directed by said deed of trust to the record for correct 
information, and they got that information and.wrote into it their 
mortgage, so that all who held under them should have notice of the 
fact that they held their mortgage on said tract of land (4245 acres) 
themselves as a second lien. 

The said deed of trust to J. C. Kittrell, trustee, had been on record 
almost a year when the deed of trust to E. T. Hicks was executed, and 
the deed of trust to Hicks shows that Henry Allen intended to convey 
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to E. T. Hicks, trustee, said 4215 acres, for it recites that it was “sub- 
ject to a prior mortgage to Mrs. Stainback.” In Hinton v. Leigh, 102 
N. C., 28, it was held that such an express second mortgage would be 
subject to the first mortgage, even though registered first. This case 
was not overruled by Blacknall v. Hancock, 182 N. C., 369, but was 
cited with approval therein to the statement of the ground why it did 
not apply. 

In the case now before the Court the second deed of trust not only 
recognized the first deed of trust, but the first deed of trust was actually 
registered more than eleven months before the second deed of trust was 
written. 

As to the contention that the deed of trust of J. C. Kittrell, trustee, 
was registered on an insufficient probate and is therefore a nullity, the 
record shows that it was registered 21 December, 1918, and its admis- 
sion to registration raises a presumption that the probate was by a 
proper officer and regular. Moore v. Quickle, 159 N. C., 129. No proof 
was offered to the contrary. The plaintiff admitted the deed of trust 
to Kittrell, together with the notice in the lower court, without objec- 
tion as to the evidence. If there was any question of the probate of 
this deed of trust, it is sufficient to call attention to C. 8., 3331, which 
provides that ‘“Where deeds, etc., which prior to 1 January, 1919, have 
been ordered registered by the clerk of the Superior Court 
and actually put upon the books in the office of the Register of Deeds 
as if properly proven and ordered to be registered, all such probates are 
hereby validated and made as good and sufficient as though such instru- 
ments had been in all respects properly proven and recorded.” 

The judgment of the court below is 

Affirmed. 





In rE WILL or L. D. GULLEY.,, 
(Filed 19 September, 1923.) 


1. Wills—Clerks of Court—Courts—Executors and Administrators— 
Qualification of Executors—Statutes. 


It is required of the clerk of the court to require a nonresident named 
as executor in a will to give a bond in double the value of the personal 
property of the estate (C. S., sec. 84) before he takes the oath (C. S., 
sec. 39), the amount of the bond to be ascertained upon examination of 
such person, or some other competent person under oath (C. S., sec. 33): 
feld, where such person has taken possession of the personalty and has 
peculiar knowledge of it, refused information to the widow and all others, 
and to be examined by the clerk while passing upon his fitness, it is 
proper for the clerk to refuse to issue the letters of administration to him. 
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2, Wills—Clerks of Court—-Courts—Executors and Administrators— 
Refusal of Letters. 


Where the clerk of the court has refused to issue letters of administra- 
tion to the one named as executor in the will, and has exercised his dis- 
eretion in appointing another—in this case the widow—the letters issued 
to the widow are effective. 

8. Wills—Clerks of Court—Courts—Executors and Administrators— 
Judgments—-A ppeal—Review. 

The adjudication by the clerk of the unfitness of one named in a will as 
executor is subject to review by the Superior Court judge, and as to mat- 
ters of law, in the Supreme Court on appeal. 


4. Wills—Clerks of Court — Courts — Disqualification of Executor — 
Caveat—Executors and Administrators. 


Where a will has been admitted to probate, reserving by mutual con- 
sent the question of the fitness of the person therein named as executor, 
upon the appointment of another by the clerk, the rights of interested 
parties to file a caveat to the will is not impaired. 


Appeay by E. K. Gulley from Daniels, J., at chambers, 16 July, 1923. 

This was a judgment by the clerk of the Superior Court of Wayne 
denying the application of E. K. Gulley for letters testamentary. On 
appeal to Daniels, J., at chambers, the judgment was affirmed and E. K. 
Gulley appealed. L, D.« Gulley, resident in Wayne County, died at a 
hospital in Miami, Florida, 19 February, 1923, leaving a will purport- 
ing to have been executed on 7 January, 1923. 

E. K. Gulley offered the said will for probate on 28 May, 1923. The 
widow and certain of the children as well as E. K. Gulley were repre- 
sented by counsel. Counsel for both sides being present in the offices of 
the clerk, it was agreed that the probate of said will in common form 
should in no way prejudice the rights of the parties and especially the 
right to contest the qualification of the said E. K. Gulley as executor. 

On 30 May, 1923, the said E. K. Gulley appeared before the clerk 
of said court and demanded that letters testamentary be issued to him, 
counsel for both sides being present, and the widow of said testator and 
eertain of her children contesting his appointment as executor. 

It also appeared that on 7 January, 1923, the date of the execution 
of the will, E. K. Gulley was present with the deceased at the hospital 
at Miami, Florida, and also on 17 January, 1923, when a check was 
executed in blank by the testator and filled in at the direction of said 
E. K. Gulley for the sum of $18,600 payable to the said KE. K. Gulley, 
the said amount being all the funds the testator had in the bank. 

The alleged will gave very broad powers to the executor, conferring 
power to sell at his discretion all the valuable real estate and other 
property belonging to the testator upon such terms and at such price 


80 IN THE SUPREME COURT. [186 
In re WILL OF GULLEY. 


as he should see fit. The said E. K. Gulley is not a resident of North 
Carolina, but is, and has been for many years, a resident of Worth 
County, Georgia. 

At the time of the hearing before the clerk of the Superior Court on 
30 May, 1923, counsel for those opposing E. K. Gulley as executor asked 
that he be sworn in order “that he might disclose his knowledge of the 
estate of the testator and of what property it consisted, and also that 
he might be examined for the purpose of throwing light upon his fitness 
or unfitness to be qualified as such executor. He declined to testify or 
to make any statement concerning his knowledge of the affairs of the 
estate, though he had in his possession since the death of the testator a 
satchel containing the valuable papers and securities of the testator. 
Upon such refusal to be examined by the clerk or to give evidence as to 
the value of the property of the estate, the clerk denied his application 
for letters as executor, especially as he had refused also to give to his 
mother and brothers and sisters information as to the affairs of said 
deceased and as to what securities and papers he had in his hands relat- 
ing thereto, and had also declined to disclose to them the contents of 
another and prior will of the testator which he claimed to have in his 
possession. 

From the refusal of the clerk thereupon to appoint the said E. K. 
Gulley as executor, he appealed. It was agreed between the parties 
that the hearing on appeal before the judge of the Superior Court 
should be de novo. On the hearing before the judge, E. K. Gulley and 
the parties opposing his appointment were represented and affidavits 
were filed on his behalf. 

After considering such affidavits and argument by counsel for both 
sides, Judge Daniels affirmed the judgment rendered by the clerk of the 
Superior Court, and E. K. Gulley appealed. 


J. Faison Thompson and N.Y. Gulley for appellant. 

Geo. E. Hood, D. H. Bland, D. C. Humphrey, Paul Edmondson, Out- 
law & Loftin, Dickinson & Freeman, and Langston, Allen & Taylor for 
appellees. . 


Crarx, C. J. The application for letters testamentary was made by 
E. K. Gulley and counsel were heard on both sides, as was also the hear- 
ing before the judge on the appeal from the clerk. The applicant for 
letters of administration, E. K. Gulley, was a nonresident and was 
required by the statute to give bond. C.S., 34. It was necessary for 
him to take the oath prescribed, C. S., 39, and that the amount of the 
bond should be fixed by the clerk of the Superior Court at “at least 
double the value of all the personal property of the deceased, such value 
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to be ascertained by the clerk by examination on oath of the applicant 
or some other competent person.” C.8., 33. 

E. K. Gulley, who offered himself, as executor, having refused to 
make any statement disclosing the nature and the amount of the prop- 
erty in his hands belonging to the estate, the clerk was justified in refus- 
ing to allow him to qualify as executor. Under section C. 8., 31, the 
clerk is given power to revoke letters testamentary, and for the same 
causes he would certainly have the right to refuse to issue letters testa- 
mentary. In this case, the misconduct having occurred prior to the 
issuing of the letters, the clerk was authorized to refuse to issue letters 
testamentary to one who had refused to obey the legal orders of the 
elerk in taking proper steps under the statute for supervision of the 
administration of the estate and the action of the judge in approving 
the order of the clerk 1s approved. | 

The clerk was authorized to issue letters to any suitable person in the 
place of the defaulting applicant. It appears that prior to the appli- 
eation of E. K. Gulley the widow had qualified as administratrix and 
had by injunction stopped the payment of an alleged draft for $18,600 
given by the testator on his deathbed to said E. K. Gulley. Had letters 
testamentary been issued to the.executor, the appointment of the widow 
as administratrix should have been set aside, but, as upon the aforesaid 
action of the executor the clerk refused to issue letters testamentary to 
him, and that has been approved by the judge, the duly issued letters 
of administration to the widow remain in full force and effect. 

It is in the province of the clerk of the Superior Court to pass upon 
the matter of qualification of an executor, subject to the right of the 
judge of the Superior Court to review his judgment on appeal, and 
subject to the right of appeal to the Supreme Court as to matters of 
law only. 

This appeal affects and approves the refusal of the letters testa- 
mentary. It will in no wise affect the rights of parties in interest to 
file eaveat, 1f so advised, as to the will. 

Affirmed. 


BARTHOLOMEW & COMPANY vy. 8. L. PARRISH. 
(Filed 19 September, 1923.) . 


Verdicts—Appeal and Error—Compromise—New Trials. 


The jury should arrive at their verdict vpon the evidence, under their 
oaths, and upon discussion a juror should yield in his view only upon 
being convinced of its error, and not reach a unanimity otherwise; 
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and a verdict clearly appearing .to be a compromise, and so Stated 
therein, is a compromise verdict, not allowed by law, and should be set 
aside after its rendition, and a new trial ordered, 


AppEat by defendant from Kerr, J., at April Term, 1923, of Nasu. 

This is a civil action brought by the plaintiffs against the defendant 
to recover the sum of $366.51 for goods and merchandise sold to Spencer 
Parrish, a tenant of the defendant, upon the credit of the defendant. 
The defendant admitted that he authorized the plaintiff to sell his ten- 
ant Spencer Parrish, goods and merchandise upon his credit not exceed- 
ing the amount of $100. 

From the evidence it appears that the defendant went to Russell 
Bartholomew, who was in charge of plaintiff’s business, and said to 
him, “My tenant, Spencer, wants you to furnish him some goods; go 
ahead and do so and I will pay for them”; or, to use the exact language, 
“let him trade and I will see that it 1s paid.” Bdrthclomew knew the 
defendant, and that he was solvent, and agreed that he would accom- 
modate Spencer, the nephew of the defendant, for what he wanted; and 
he did sell and deliver to him goods and merchandise amounting to 
$366.51. | 

The defendant denies that he made any agreement for so large an 
amount, but alleges that he told Bartholomew, “This boy (meaning 
Spencer) wants $50 or $75. Don’t let it exceed $100, and I will be 
responsible for it.” 

The following Issue was submitted to the jury: 

“What, if any amount, is plaintiff entitled to recover of the defend- 
ant for merchandise sold Spencer Parrish, upon the defendant’s credit 
for the year 1920? Answer: ——.” 

The court below, after reciting the contentions of the parties, charged 
the jury as follows: 

“As to this issue, the burden is on Mr. Bartholomew to satisfy you 
as to his contention by the evidence and by the greater weight of the 
evidence. If you are satisfied from the evidence and by the greater 
weight of the evidence that Sidney Parrish went to Bartholomew’s place 
of business and told him to sell Spencer Parrish anything he wanted at 
that time or at any other time upon the credit of Sidney Parrish, Bar- 
tholomew reserving the right and insisting on that right to collect out 
of Sidney Parrish and nobody else, and that they did under that con- 
tract sell him $366.51, then it would be your duty, if you find these 
facts by the evidence and by the greater weight of the evidence, to 
answer the issue $366.51. 

“Tf you are not satisfied from the evidence and by the greater weight 
of the evidence, then you would answer this issue one hundred dollars, 
because that is the amount Mr. Parrish says he is willing to pay.” 
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In answer to the issue, the jury rendered a verdict in word and 
figures as follows: “Compromise, $283.25.” 

After the rendition of the verdict, and before signing the judgment, 
the court of 1ts own motion struck out the word “compromise.” The 
defendant moved to set aside the verdict as being contrary to and in- 
consistent with the evidence in the case, and contrary to the charge of 
the court, and as being a compromise verdict, insufficient and illegal. 

After the verdict, and the jury had been excused, and after plain- 
tiffs and their attorneys had left the courthouse, several of the jurors, 
by request of defendant’s counsel, came into court room in open court 
and, in answer to question, stated that the verdict was reached as a 
compromise. 

The court then signed the judgment set out in the record. 

Defendant filed exceptions and appealed to the Supreme Court. 


E. B. Grantham and Harold D, Cooley for plaintiffs. 
W. H. Yarborough, Finch & Vaughan, Murray Allen and W. B. Snow 
for defendant. 


CrarKxson, J. The sole question in the case presented by the excep- 
tions 1s whether the verdict rendered was illegal and the court erred in 
not setting lt aside. 

The following issue was submitted to the jury: 

“What, 1f any, amount is plaintiff entitled to recover of the defend- 
ant for merchandise sold Spencer Parrish, upon the defendant’s credit 
for the year 1920?’ The jury answered the issue, after the word 
“Answer”: “Compromise $283.25.” 

It is always for the best interest of society that those who have dif- 
ferences should try and amicably adjust them. When parties decide 
to litigate their rights, they have an orderly way to proceed in the. 
courts established for this purpose. 

In this case the plaintiffs and defendant have seen fit to contest their 
rights in the court. The issue was framed and presented to the jury. 
The witnesses were required to be sworn. The jury that tried the case 
was sworn and took the following oath: “You and each of you swear 
(or affirm) that you will well and truly try all civil actions which shall 
come before you during this term, and true verdicts give according to 
the evidence: So help you God.” The word verdict is derived from 
the Latin vere dictum—a, true declaration. 

“A verdict which is reached only by the surrender of conscientious 
convictions on one material issue by some jurors in return for a relin- 
quishment by others of their like settled opinion on another issue, and 
the result is one which does not command the approval of the whole 
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panel, is a compromise verdict. Such a verdict is improper and should 
be set aside as being founded on conduct subversive of the soundness 
of trial by jury. Thus in a prosecution of joint defendants, where cer- 
tain of the jurors believe that all of the defendants should be convicted 
and others that all should be acquitted, a verdict reached by an agree- 
ment by which the acquittal of some is exchanged for the conviction of 
others is a compromise verdict and as such cannot stand. And it has 
been held that where, in an action for personal injuries the severity of 
the injury was beyond contention, a verdict for a grossly inadequate 
sum was in itself almost a conclusive demonstration that it was the 
result, not of justifiable concession of views, but of improper compro- 
mise of the vital principles which should have controlled the decision. 
However, while the jury cannot go to the extent of bartering their con- 
victions 1n order to reach an agreement, the law contemplates that they 
shall by their discussions harmonize their views if possible. Therefore, 
a verdict which is the result of real harmony of thought growing out of 
open-minded discussion between jurors with a willingness to be con- 
vineed, with a proper regard for opinions of others and with a reason- 
able distrust of individual views not shared by their fellows, and a fair 
yielding on one reason to a stronger one, each having in mind the great 
desirability of unanimity both for the parties and for the public, is not 
open to criticism.” 27 R. C. L., 850. 

Where it is clear that the verdict of a jury is based on a compromise 
of the differences of opinion of its individual members, it should be set 
aside. The law contemplates that the jurors “shall, by their discus- 
sions, harmonize their views if possible, but not that they shall com- 
promise, divide, and yield for the mere purpose of an agreement.” 22 
Enc. P. and P., 855. 

“Where the verdict which the jury return cannot be justified upon 
‘any hypothesis presented by the evidence, it ought obviously to be set 
aside. Thus, if,a suit were brought upon a promissory note, which 
purported to be given for $100, and the only defense was that the de- 
fendant did not execute the note, and the jury should return a verdict 
for $50 only, it would not be allowed to stand; for it would neither con- 
form to the plaintiff’s evidence nor to that of the defendant. It would 
be a verdict without evidence to support it; and it is not to be tolerated 
that the jury should thus assume, in disregard of the law and evidence, 
to arbitrate the differences of parties, or to decide according to some 
supposed natural equity, which in reality is merely their own whim.” 
2 Thompson on Trials, sec. 2606. 

In the instant case it will be seen that the sum of $283.25 is arrived 
at by taking one-half of the $366.51 and adding to it $100, the sum 
admitted by the defendant to be due to the plaintiffs. 
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In Nall v. McMath, 177 N. C., 1838, Allen, J., said obiter dictum: 
“We would not be understood as holding that the jury has the right 
to compromise the claims of ltigants, and if it clearly appeared that 
they had done so and had returned the verdict with nothing to sustain 
it, and that there was no notice of the purpose to do so, the parties 
would be entitled to relief.” 

From the judge’s charge and the evidence, the differences between the 
parties were irreconcilable, and the jury so understood and returned the 
verdict “Compromise $283.25.” We do not mean in the least to criti- 
cize the jury. We have no doubt that they acted with the highest 
motives, but they did what the law does not permit in such cases. 

The verdict of a jury is a solemn deliberation. The system is often 
spoken of as the “Bulwark, or palladium, of our hberty.” In the cen- 
turies of its existence no better form has ever been suggested, or per- 
haps ever will be, for the trial of causes. When a verdict 1s rendered, 
it imports verity. What is done in the jury room should be jealously 
guarded by the jurors who try the case, and it is doubtful propriety to 
discuss their deliberations outside of the jury room after the verdict 1s 
rendered. Their verdict should be above suspicion. ‘The people of 
the American Union, and especially the people of this State, have, ever 
since their existence as a people, regarded and treated this provision (a 
trial by jury) in their organic law as an essential feature in free gov- 
ernment, and as one of the fundamental bulwarks of their civil and 
political liberty.” S. v. Holt, 90 N. C., 749, at p. 751. 

Merrimon, J., in Johnson v. Allen, 100 N. C., 181, has well said: 
“Evidence to impeach the verdict of the jury must come from sources 
other than the jurors themselves. Otherwise, motions for a new trial 
would frequently be made, based upon incautious remarks of jurors, 
or declarations by them, procured to be made by the losing party, or 
some person in his interest, and thus the usefulness and integrity of 
trial by jury would be impaired. Moreover, controversies thus arising 
would lead to unseemly confusion.” 8S. v. Tilghman, 11 Ired., 513; S. v. 
Smallwood, 78 N. C., 560; S. v. Brittain, 89 N. C., 481; 8. v. Royal, 
90 N. C., 755. 

Stacy, J., says, in Rankin v. Oates, 183 N. C., 517: “The court was 
without authority to reverse the jury’s finding on the second issue, 
answer it himself, and then render judgment on the verdict as amended.” 
Garland v. Arrowood, 177 N. C., 378; Sprinkle v. Wellborn, 140 N. C., 
163; Hemphill v. Hemphill, 99 N. C., 486. 

In the present case the jury said by their verdict that it was a “com- 
promise.” Under the court’s charge and the law this could not be done. 
Because of this error a new trial is ordered. 

New trial. 
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ROGERS & COMPANY y. EAST CAROLINA RAILWAY, ATLANTIC COAST 
LINE RAILROAD COMPANY anv JAMES C. DAVIS, AcENT, UNITED 
STATES RAILROAD ADMINISTRATION. 


(Filed 19 September, 1923.) 


Commerce-——Railroads—Carriers of Goods—Bills of Lading—Federal 
Statutes—Contracts—lInvalid Agreement—-Notice of Claim—Limita- 
tion of Actions. 


The stipulations in a bill of lading accepted by the consignee in inter- 
state commerce for a transportation over connecting lines of carriage, 
and accepted by the Interstate Commerce Commission, among other 
things, requiring that when there is a loss of shipment by the carrier, 
written notice must be given to either the originating or terminal 
carriers within six months after a reasonable time for delivery has 
elapsed, and suits for loss or damage in such case must be brought within 
two years and one day, are reasonable and valid under the provisions 
of the Carmack Amendment to the Federal statute controlling in such 
matters, and constitute the sole contract of carriage between the parties, 
without power on their part to extend the time of such notice or the 
bringing of the action. 


APPEAL by plaintiff from Herr, J., at June Term, 1923, of Enae- 
COMBE. 

The plaintiffs alleged that on 28 September, 1918, they delivered 
through their agent to the East Carolina Railway at Macclesfield five 
bales of cotton for shipment to Norfolk; that this railway issued to the 
plaintiffs, as consignees, a through bill of lading of standard form, 
agreeing to carry and deliver the cotton to a connecting carrier; that 
the shipment was carried over the line of the East Carolina Railway 
from Macclesfield to Tarboro, and from Tarboro over the Coast Line to 
Norfolk, and was lost in transit. The damage was alleged to be $851.57, 
with interest from 9 October, 1918. 

All the defendants filed answers, denying the material allegations of 
the complaint and setting up special defenses. 

The verdict was as follows: 

“1. Did the defendant, the East Carolina Railway Company, receive 
from the plaintiff the five bales of cotton referred to in the complaint, 
and did it contract to carry the same from Macclesfield, N. C., to the 
consignee in Norfolk, Va., on a through bill of lading, as alleged? 
Answer: ‘Yes,’ 

“2. Did the defendants fail to transport and deliver the said cotton 
to the consignee in accordance with this contract? Answer: ‘Yes.’ 

“3. Did the loss occur on the East Carolina Railway? Answer: 
*Yes.’ 

“4, Did the loss occur on the Atlantic Coast Line Railroad? <An- 
swer: ‘No,’ 


N.C.] FALL TERM, 1923. 87 


Rocers v. R. R. 


“5, What damage, if any, is plaintiff entitled to recover for loss of 


said cotton? Answer: ‘$634.81. : 

“6. When was the claim for said cotton filed with the delivering 
carrier? Answer: ‘27 August, 1919.’ 

“7. When was the aetion to recover said loss begun? Answer: ‘27 
February, 1922.’ 

“8. Did the Coast Line Railroad have a custom and agreement with 
the consignee of cotton at Norfolk, Va., that claims for loss should not 
be filed until the end of the cotton year, in order that it might make 
delivery? Answer: ‘Yes.’ 

“9, Is this action barred by the statute of limitations? Answer: 
‘Yes.’ 3? 

The fourth, sixth, and seventh issues were answered by consent, and 
the ninth, with the assent of the parties, was answered by the court as a 
legal conclusion arising from the answers to all the preceding issues. 
By consent, judgment was rendered in favor of the Atlantic Coast Line 
and James C. Davis, agent, and upon the verdict in favor of the East 
Carolina Railway. From the latter judgment the plaintiffs appealed. 


Don Gillham for the appellant. 
John L. Bridgers for appellee. 


Apams,J. The cotton was shipped on 28 September, 1918. The loss 
occurred on the line of the East Carolina Railway. The claim for loss 
was filed with the Atlantic Coast Line on 27 August, 1919, and suit was 
instituted on 27 February, 1922. 

The bill of lading contains these provisions: “Except where the loss, 
damage, or injury complained of is due to delay or damage while being 
loaded or unloaded, or damaged in transit by carelessness or neghgence, 
as conditions precedent to recovery, claims must be made in writing to 
the originating or delivering carrier within six months after delivery 
of the property, or in case of failure to make delivery, then within six 
months after a reasonable time for delivery has elapsed; and suits for 
loss, dainage, or delay shall be instituted only within two years and one 
day after delivery of the property, or in case of failure to make delivery, 
then within two years and one day after a reasonable time for delivery 
has elapsed.” 

A witness for the plaintiffs testified that ten days was a reasonable 
time in which to transport the cotton from Macclesfield to Norfolk, and 
as there was no evidence to the contrary, we presume the plaintiffs 
adhere to the statement. Therefore, according to the stipulation in the 
bill of lading, claim for loss should have been filed within six months 
after the lapse of such reasonable time for transportation and delivery. 
Georgia, etc., Railway Company v. Blish Milling Company, 241 
U.S., 190. 
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The plaintiffs say that the provision for filing written notice of the 
claim wgs rendered ineffective and unenforceable by the answer to the 
eighth issue; but it will be noted that, so far as it relates to this contro- 
versy, the custom referred to affected only the consignees and the termi- 
nal carrier. There is no finding by the jury that the initial carrier was 
a party to, or even had knowledge of, such a custom or agreement; and 
the plaintiffs’ argument is rested on the assumption that the Atlantic 
Coast Line Company was the agent of the initial carrier, and, as such, 
had power to bind its principal by the alleged custom. We cannot con- 
cur with the plaintiffs in this conclusion. 

By virtue of the Carmack Amendment, delivery to and acceptance by 
the shipper of an interstate bill of lading constitutes it a binding con- 
tract on his part as to the valid provisions therein, although he has not, 
by any act, other than the acceptance of the bill, signified his assent to 
the written stipulations; and it has been held that the provision with 
respect to giving the notice is valid. Boston & Maine R. R. v. Hooker, 
233 U.S., 97; Railway Company v. Blish Milling Co., supra; Railway 
v. Starbird, 243 U. S., 592; Bryan v. R. R., 174 N. C., 177; Aman v. 
KR. R., 179 N. C., 310. 

It is equally conclusive, we think, that the provisions in the bill of 
lading cannot be waived by the parties to the contract of shipment. 
Railway Company v. Starbird, supra; Railway Company v. Blish Mill- 
ing Company, supra. In Texas & Pacific Railway Company et al. v. 
Leatherwood, 250 U. S., 478, it was decided that the parties to an inter- 
state bill of lading cannot waive its terms; that the carrier cannot by 
its conduct give the shipper a right to ignore them; and that “a differ- 
ent view would antagonize the plain policy of the act and open the door 
to the very abuses at which the act was aimed.” There, Mr. Justice 
Brandeis said: “The bill of lading given by the initial carrier em- 
bodies the contract for transportation from point of crigin to destina- 
tion; and its terms in respect to conditions of liability are binding upon 
the shipper and upon all connecting carriers, just as a rate properly 
filed by the initial carrier is binding upon them. Each has in effect the 
force of a statute of which all affected must take notice.” 

“The true ground upon which the written bill of lading must be held 
to control the rights of the parties,” said Brown, J., in Bryan v. R. R., 
supra, “is founded on the Carmack Amendment to the Interstate Com- 
merce Act. That amendment requires the carrier to issue a bill of 
lading, the terms of which are fixed by the Interstate Commerce Com- 
mission, whereby such contracts are made uniform through the United 
States. The defendant has no authority to enter into any other con- 
tracts.” 

Accordingly, the custom alleged to have been recognized by the con- 
signees and the terminal carrier, as shown in the answer to the eighth 
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issue, was ineffectual as a waiver of the written stipulation relating to 
the filing of the plaintiffs’ claim of loss. 

There is another circumstance which is fatal to recovery by the plain- 
tiffs. The parties stipulated in the bill of lading that suit for loss 
should be instituted within two years and one day after the lapse of a 
reasonable time for the delivery’ of the cotton. U.S. Compiled Statutes, 
sec. 8604-a, and amendments. There is nothing in the Carmack Amend- 
ment which prohibits this agreement; in fact, similar agreements for a 
much shorter period have been held to be reasonable. In Railway Com- 
pany v. Harrvmon, 227 U. S., 657, there was a stipulation in the ship- 
ping contract that no suit should be brought after the lapse of ninety 
days from the happening of the loss or damage, and in an opinion sus- 
taining the stipulation Mr. Justice Lurton used this language: “The 
hability sought to be enforced is the ‘hability’ of an interstate carrier 
for loss or damage under an interstate contract of shipment declared by 
the Carmack Amendment of the Hepburn Act of 29 June, 1906. The 
validity of any stipulation in such a contract which involves the con- 
struction of the statute, and the validity of a limitation upon the lia- 
bility thereby imposed, is a Federal question, to be determined under 
the general common Jaw, and, as such, 1s withdrawn from the field of 
State law or legislation.” Adams Hap. Co. v. Croninger, 226. U.S., 491; 
Michigan C. &. Co. v. Vreeland, 227 U.S., 59. “The lability imposed 
by the statute is the hability imposed by the common law upon a com- 
mon carrier, and may be limited or qualified by special contract with 
the shipper, provided the hmitation or qualification be just and reason- 
able, and does not exempt from loss or responsibility due to negligence.” 
Adams Kxpress Company v. Croninger, and Michigan C. R. Co. v. Vree- 
land, cited above; York Mfg. Co. v. Illinois C. BR. Co., 3 Wall, 107; 
18 L. Ed., 170; New York C. R. Co. v. Lockwood, 17 Wall, 357; 21 L. 
Ed., 627; Southern Exp. Co. v. Caldwell, 21 Wall, 264, 267; 22 L. Ed., 
556, 558; Hart v. Penn. A. Co., 112 U.S., 331; 28 L. Ed., 717. 

“The policy of statutes of limitation is to encourage promptness in 
the bringing of actions, that the parties shall not suffer by loss of evi- 
dence from death or disappearance of witnesses, destruction of docu- 
ments, or failure of memory. But there is nothing in the policy or 
object of such statutes which forbids the parties to an agreement to pro- 
vide a shorter period, provided the time is not unreasonably short. 
That is a question of law for the determination of the court.” 

The amended statute forbids a common carrier to provide, by rule, 
contract, regulation, or otherwise, any period less than two years for 
the institution of suits. In the instant case the limitation was fixed by 
contract at two years and a day. The suit was not brought until after 
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the lapse of this period, whether the time be computed from 27 August, 
1919, as contended by the plaintiffs, or from the expiration of “a rea- 
sonable time” for delivery after 28 September, 1918, as contended by 
the defendant. In either event the plaintiffs’ action is barred. 

We find no error in the record which entitles the plaintiffs to a 
new trial. 

No error. 


W. D. CARSTARPHEN anv T. L. SMITH v. TOWN OF PLYMOUTH, E. W. 
CHESSON, Tax CoLLector, AND MRS. M. W. CAHOON, 


(Filed 19 September, 1928.) 


1. Taxation—Payment Under Protest—Actions—Rights and Remedies, 


Where the owner resists the payment of taxes as unlawful, he is re- 
quired to pay them under his protest and sue to recover them. C. S., 
sec. 7979. 


2. Taxation—Personal Property--Liens—Levy. 


The lien for the payment of taxes assessed against personal property 
attaches only from the date of levy thereon (C. S., sees. 7986, 2815), sub- 
ject to certain exemptions specified in Const., Art. V, sees. 3 and 5. 


38. Same—Vendor and Purchaser—Rights and Remedies-—Statutes. 


Chapter 38, Public Laws of 1921, requires the owner, etc., to list his 
property for taxation in a manner prescribed, as of the first day of May, 
making his willful failure to do so a misdemeanor, with provision for his 
punishment, the lists to be given in by him to the proper authorities in 
the months of May and June, giving power to the county board of com- 
missioners or governing body of any municipal corporation, on his failure 
to have done so, to enter or list the same, with certain penalties added, 
for a period of five back years, etc.: Held, where a seller of a stock of 
merchandise had failed to list it, and, after the first of May, had sold 
it to the plaintiff, and the county commissioners or governing body of a 
municipality had failed to list the same as the statute requires, no lien 
attaches against the stock of merchandise in the purchaser’s possession, 
and he holds the same, free from any lien or demand for the payment of 
the taxes on the unlisted personalty, the remedy of the municipality being 
against the seller, constituting a lien on his other personal property from 
time of levy, and on his real property from 1 June. C. S., sec. T7987, for 
the time prescribed. 


Appreat by defendant from Kerr, J., at April Term, 1923, of Wasu- 
INGTON. | . 

The essential facts are set forth in the case agreed between the parties, 
and are as follows: 


N.C] FALL TERM, 1923. 91 





CARSTARPHEN VU. PLYMOUTESI. 





“1. That on 9 May, 1922, and prior thereto, Mrs. M. W. Cahoon was 
the owner of a stock of merchandise and certain store fixtures in the 
town of Plymouth, N. C., and conducted a retail mercantile business. 

“2. That on 19 May, 1922, in consideration of the sum of $12,000, 
Mrs. M. W. Cahoon conveyed said stock of merchandise and fixtures to 
W. D. Carstarphen and T. L. Smith; that a copy of her conveyance is 
hereto attached and marked ‘Exhibit A.’ 

“3. That on 7 June, 1922, the list-taker of Plymouth Township, 
Washington County, listed said stock of merchandise for taxation, the 
same not having been listed by either the plaintiffs or the defendant, 
Mrs. M. W. Cahoon. 

“4. That on 18 February, 1923, E. W. Chesson, said tax collector of 
the town of Plymouth, demanded payment of the taxes assessed against 
the said stock of merchandise, said taxes amounting to $141.60, and 
threatened to levy upon said property immediately if same were not 
paid, and that said amount was paid by said Carstarphen and Smith 
under their protest, in writing, In proper form, to said tax collector. 

“5. That on or about 19 February, 1923, the plaintiffs, Carstarphen 
and Smith, caused to be served upon the said E. W. Chesson, tax col- 
lector, and the surety upon the official bond of said officer and the town 
of Plymouth, notice in due and proper form, demanding a refund of the 
said sum of $141.60, same being taxes on said stock of goods paid by 
them under protest. 

“6. That plaintiffs, Carstarphen and Smith, have also made demand 
upon Mrs. M. W. Cahoon for the sum of $141.60, alleging that said 
amount was due said Carstarphen and Smith by virtue of the clause of 
warranty contained in her bill of sale. 

“7 That neither Mrs. M. W. Cahoon nor said EK. W. Chesson, tax 
collector, has refunded the said sum of $141.60, and refuse so to refund 
the same.” 


Exnipit A. 


NortH Carorina—Washington County. 


Know all men by these presents: That I, Mrs. M. W. Cahoon, of the 
State and county aforesaid, for and in consideration of the sum of 
$12,000 to me this day secured by W. D. Carstarphen and Thomas L. 
Smith, of said county and State, do hereby sell, assign, transfer, and set 
over to the said W. D. Carstarphen and Thomas L. Smith, their heirs 
and assigns, forever, all of the following-described personal property: 

All of that certain stock of dry-goods, merchandise and wares now in 
the store building in the town of Plymouth owned by Mrs. L. M. Hamp- 
ton and formerly used by Cahoon’s Quality Shop as a place of business, 
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said business being owned by me in my own right, togetaer with all fur- 
niture and store fixtures, including counters, show-cases, chairs, and all 
other fixtures now in said place of business and formerly used in con- 
nection therewith. 

To have and to hold the same unto said W. D. Carstarphen and 
Thomas L. Smith, their heirs and assigns, forever. 

And the said Mrs. M. W. Cahoon, for herself, her heirs and assigns, 
covenant with and represent to the said W. D. Carstarphen and Thomas 
L. Smith, their heirs and assigns, that the said property is hers, abso- 
lutely, and that the same is free and clear of all liens and ineumbrances, 
and that she will forever warrant and defend the title to the same 
against all lawful claims and demands. 

Said W. D. Carstarphen and Thomas L. Smith accept the said prop-' 
erty in the condition that the same is now, and agree that in the future 
purchase of stock and other property for said business that they will 
purchase the same in thelr own names and apprise any creditors that 
they are sole owners of said business, and will do nor permit nothing to 
be done which will entail further lability or responsibility on the part 
of the said Mrs. M. W. Cahoon in their operation of the same. 

In witness whereof, the said Mrs. M. W. Cahoon has hereunto set her 
hand and seal, this the 9th day of May, 1922. 

Witness: A. L. Owens. Mrs. M. W. Canoon. [Seal] 


The court below rendered the following judgment: 

“This cause coming on now to be heard at this term of the court, 
before his Honor, J. H. Kerr, judge presiding, upon the agreed state- 
ment of facts, and being heard: 

“Tt is, therefore, ordered, adjudged nd decreed by tke court that the 
planets are not liable for Ae taxes collected from thera, under protest, 
by the defendant tax collector, and that they took the said property free 
and discharged of any lien for said taxes upon the same, and to that end 
it is adjudged that they have and recover of the defendant tax collector 
and the town of Plymouth the sum of $141.60 paid by them under pro- 
test, as set forth in the agreed statement of facts, together with all costs 
of this action, to be taxed by the clerk. It is further adjudged that 
plaintiffs are entitled to interest on said sum from 13 February, 1923, 
being the date upon which same was paid, until paid. It is further 
adjudged that, inasmuch as the defendant, Mrs. M. W. Cahoon, owned 
said personal property in question on the first day of May, 1922, that 
the taxes aforesaid should have been listed by her, and that she is liable 
for the same; and this judgment is without prejudice to the rights of 
the tax collector to proceed to make said taxes out of other property of 
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the said Mrs. M. W. Cahoon, it being found as a fact by the court that 
she owns and possesses other property out of which said taxes can be 
made,” 

To this judgment defendants excepted and appealed. 


W. L. Whatley for plaintiffs. 
Zeb Vance Norman for defendants. 


CrarKkson, J. “Every person owning property is required to list, 
and shall make out, sign, and deliver to the list-taker a statement, veri- 
fied by his oath, of all the real and personal property, moneys, cr edits, 
investments in bonds, joint-stock companies, annuities, or otherwise, aa 
the value of improvements on real estate since same was assessed, in his 
possession or under his control on the first day of May (italics ours), 
either as owner or holder thereof, or as parent, guardian, trustee, execu- 
tor, executrix, administrator, administratrix, recelver, accounting officer, 
partner, agent, factor, or otherwise.” (The provisos of this section are 
not material for the decision of this case.) Pubhe Laws 1921, ch. 38, 
sec. 30. IHyatt v. Walston, 174 N. C., 55; 37 Cyce., 788. 

Section 33 of the act, supra, provides: Where personal property 
shall be listed. Section 38 of the act, supra, provides that the taxpayer 
shall take an oath that the property listed “is a full, true and complete 
list of all and each kind of property owned by me,” . . .. “and that I 
have not neglected to lst for taxation for the year all of each and every 
kind of property of which I am the owner,” ete. 

“If any person hable to be charged with taxes shall wilfully refuse 
to answer any questions respecting his property, or refuse to file, sign, 
and swear to his returns, he shall be guilty of a misdemeanor, and on 
conviction Hable to be punished by a fine not exceeding fifty dollars, or 
imprisonment not exceeding thirty days, or both; and it shall be the 
duty of the assessors or lst-taker to have the offender prosecuted; and 
the list-taker shall complete the list from the best information he can 
obtain. Every lst-taker and chairman of the board of county commis- 
sioners shall have power to send for persons and papers, and to examine 
witnesses and administer oaths.” Public Laws 1921, ch. 388, sec. 71. 
(Same provision in Public Laws 1923, ch. 12, see. 65.) 

“Taxes shail not be a lien upon personal property, except where other- 
wise provided by law, but from a levy thereon (italies ours): Provided, 
that no mortgage or deed of trust executed upon personal property shall 
have the effect of creating a lien thereon superior to the hen acquired 
by a subsequent levy upon said property for the payment of the State, 
county and municipal taxes assessed against the same; but the sheriff 
or other tax collector levying upon such property, for the purpose of 
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collecting the taxes due thereon, shall give due notice to the mortgagee 
or trustee of such property of the amount of such taxes at least ten days 
before the sale of the same, and such trustee or mortgagee shall have 
the right to pay said taxes and the costs incident to making the levy, 
when the sheriff or tax collector shall release the same to such trustee 
or mortgagee, and the amount so paid by said trustee or mortgagee shall 
constitute a part of the debt secured in the mortgage or deed of trust. 
C.S., sec. 7986. 

“All persons who own property and willfully fail to list it within the 
time allowed before the list-taker or the board of commissioners shall be 
guilty of a misdemeanor, and the failure to list shal be prima facie 
evidence that such failure was willful, and it shall be the duty of the 
board of commissioners to present to the grand jury the names of all 
such persons.” Public Laws 1921, ch. 38, sec. 82. (Same provision in 
Public Laws 1923, ch. 12, sec. 75.) 

“The len of the State, county, and municipal taxes levied for any 
and all purposes in each year shall attach to all real estate of the tax- 
payer situated within the county or other municipality by which the tax 
list is placed in the sheriff’s hands, which lien shall attach on the first 
day of June, annually, and shall continue until such taxes, with any 
penalty and costs which shall accrue thereon, shall be paid.” C. S., 
sec. 7987. 

“The lien for taxes levied for any and all purposes in each year shall 
attach to all the real estate of the taxpayers within the city on the first 
day of May, annually, and shall continue until such taxes, with any 
penalty and costs which shall accrue thereon, shall be paid. But there 
shall be no lien for taxes on the personal property of the taxpayer but 
from a levy thereon.” (Italics ours.) C.S., sec. 2815. 

The plaintiffs pursued the lawful and correct remedy by conforming 
strictly to the statute, paying the money under protest and suing to 
recover same. C.S., sec. 7979. 

There 1s an old saying that there are only two things certain on this 
earth—“‘taxes and death.” It is impossible to escape either. 

Every citizen has to aid in supporting the government under which 
he hives, and this cannot be done without taxes. The burden should be 
borne equally by all, and all public officials, whose duty it is to do so, 
shall expend same legally, with economy and efficiency. Taxes have 
priority over homestead and personal property exemptions. There is 
no lien on personal property for taxes but from a levy thereon. Shelby 
v. Tiddy, 118 N. C., 792; Wilmangton v. Sprunt, 114 N. C., 310. 

Const., Art. V, sec. 3, exempts certain notes, mortgages, ete., given 
in good faith for purchase price of a home, when purchase price does 
not exceed $3,000, and when notes, mortgages, ete., to run for not less 
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than five or more than twenty years, provided the interest on notes, 
mortgages, etc., does not exceed 544 per cent. Exemptions allowed on 
incomes; married man and wife living together; widow or widower 
having minor child or children, natural or adopted, not less than $2,000. 
All other persons not less than $1,000, and there may be allowed other 
deductions (not including hyving expenses), so that only net incomes 
are taxed. The rate of tax on incomes shall not exceed 6 per cent. 

The Constitution allows certain property to be exempt from taxation. 
“Property belonging to the State, or to municipal corporations, shall be 
exempt from taxation. The General Assembly may exempt cemeteries 
and property held for educational, scientific, lhterary, charitable or 
religious purposes; also wearing apparel, arms for muster, household 
and kitchen furniture, the mechanical and agricultural implements of 
mechanics and farmers, libraries and scientific instruments, or any other 
personal property, to a value not exceeding three hundred dollars.” 
Const., Art. V, sec. 5. 

“The list shall be given by the person charged during the months of 
May and June, as herein described.” (Proviso not quoted.) Publie 
Laws 1921, ch. 38, sec. 31. 

The board of county commissioners and governing body of any 
municipal corporation are given power to enter or list real or personal 
property and add 25 per cent to same for each year unlisted—for five 
back years in which the property was not listed. Laws 1921, ch. 38, 
secs. 81 and 82. (Laws 1923, ch. 12, secs. 74 and 75, have practically 
the same provisions. ) 

From the facts agreed, on the first day of May, 1922, and prior 
thereto, Mrs. M. W. Cahoon owned a stock of merchandise and store 
fixtures in Plymouth, N. C. On 9 May she sold the personal property 
to the plaintiffs for $12,000; that neither the plaintiffs or defendants 
listed the said property for tax, but on 7 June, 1922, the list-taker for 
Plymouth Township listed the stock of merchandise for taxation, and 
on 13 February, 1923, demanded payiment of the plaintiffs, and they 
paid same under protest and in aecordance with the statute, and bring 
this action to recover of the defendants $141.60 and interest on same 
from date of payment. 

We have recited the law in reference to listing, ete., of taxes fully, as 
applies to this case. It was the duty of Mrs. M. W. Cahoon to return 
her tax on the personal property that she sold the plaintiffs during the 
months of May and June to the proper list-taker. Satd return should 
have been on the personal property and its value as 1 May. If she did 
not return it herself, or by an authorized agent, the proper official 
should have listed it in her name on the tax books. The proper officer 
could have levied on any real or personal property that she owned to 
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collect the tax, except that exempted by constitutional and legislative 
enactment in conformity thereto. No homestead or personal property 
exemptions can be claimed against taxes. Mrs. M. W. Cahoon having 
sold the personal property after 1 May to plaintiffs, they obtained a 
good title, free from taxes. A len could only be on personal property 
for taxes from the levy. 

It is a misdemeanor for anyone not to lst the property he or she 
owns for taxes. The town of Plymouth, E. W. Chesson, tax collector, 
has no authority by law to collect the tax from plaintiffs. 

Under the agreed state of facts, Mrs. M. W. Cahoon is liable for the 
tax. The proper officer shall list same in her name and collect from 
her the taxes in the manner provided by law. 

There is no error in the judgment of the court below. 

Affirmed. 





M. P. HUBBARD COMPANY, INC., v. C. S. BROWN, NORMAN HALL, 
AND J. R. WEAVER. 


(Filed 19 September, 1923.) 


1. Bills and Notes—Guarantor of Payment—Evidence—-Seller and Pur- 
chaser—Endorser. 

Where the defendants deny individual liability as purchasers of plain- 
tiff’s fertilizer, but contend they were acting merely as agents for the 
sale, to others, and refuse to endorse their customer’s notes, which the 
plaintiff insists they had contracted to do, evidence that one of them had 
agreed to endorse them for a consideration is competent as tending to 
show he had agreed to become a guarantor of payment. 


2. Principal and Agent—Evidence—Seller and Purchaser. 


Defendants having apparently signed a contract for the purchase of 
fertilizer individually, denied in the seller’s action individual liability, 
and contended they were acting only as agents in the sale to others: 
Held, competent for the plaintiff to show that a defendant gave orders as 
to whom the fertilizers were to be shipped, and introduce a contract of 
the previous year, executed in like manner, showing individual liability, 
and introduce evidence that plaintiff had sold the fertilizer upon the 
defendants’ individual responsibility, after investigating them. 


8. Bills and Notes—Endorser—Renewal—Extension of Time—Releasing 
Endorser. 

Upon the issue of whether the payee of a note had released the defend- 
ants from an agreement to become endorsers, by renewals and extension 
of time of payment without their knowledge: Held, competent for plain- 
tiff to show defendants’ knowledge and consent, and what one of them 
had said to its agent in respect thereto; also, admissions of liability made 
to the agent two years after the execution of the contract of sale. 


N.C.] FALL TERM, 1923. 97 





HupsBparp v. Brown, 


——— eee 





4, Appeal and Error—Questions and Answers, 

Where the record shows exceptions to unanswered questions, without 
more, the exceptions will not be considered on appeal. 

5. Appeal and Error—Instructions—Requests for Instruction. 

The refusal to give a requested instruction is not error, when correctly 
stated by the judge in his general charge, or when it is more favorable 
to appellant than he had requested. 

6. Instructions—Requests for Instructions—Evidence—Assumption of 
Fact. 

A request for instruction that assumes as a fact an issuable question 

is properly denied. 


AppeeaL by defendant from -ll/en, J., at February Term, 1923, of 
HERTFORD. 

On 6 January, 1920, the plaintiff and defendants entered into a writ- 
ten contract for the sale of a eertain quantity of fertilizer to be shipped 
from the plaintiff’s factory in Baltimore to the defendants, in Hertford 
County, North Carolina. 

The contract provides, in part, that all goods delivered under said 
contract would be due 1 July, 1920, and the defendants were to make 
full settlement on or before 1 July, either in cash or by note. If paid 
in cash, the defendants were entitled to a 5 per cent discount if settle- 
ment was made on time. Notes were to be given by the purchasers to 
whom the fertilizer was sold, said notes to be endorsed by the defendants 
and made payable to some bank not later than 1 July, 1920, and if any 
of said notes were unpaid ninety days after maturity, the said defend- 
ants were to pay them. 

The defendants ordered under said contract about 28,000 worth of 
fertilizer; the defendants sold said fertilizer to various farmers and 
took their notes, which notes were worthless to the plaintiff unless 
endorsed by the defendants as agreed upon in their contract. The plain- 
tiff knew none of the purchasers of the fertilizer, but relied solely upon 
the defendants for payment of all goods shipped on their order. 

Most of the purchasers of the fertilizer thus bought were insolvent, 
and the credit extended them was in reliance upon the endorsement of 
the defendants, the plaintiff looking to the defendants alone for the pur- 
chase price of the fertilizer. 

After taking the aforesaid notes from the purchasers of the fertilizer, 
which purchasers the defendants had selected, the latter sent these notes 
to the plaintiff in Baltimore without endorsement; the plaintiff refused 
to accept said notes until properly endorsed. The defendants, in send- 
ing these notes to the plaintiff, endorsed only some of them. The plain- 
tiff knew none of the parties to the transaction, except the defendants, 
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and no fertilizer, according to the testimony, would have been sold by 
the plaintiff unless Norman Hall, one of these defendants, had signed 
the contract. 

There was testimony on the trial that the defendants took security 
from several of the purchasers, and after their failure to pay the 
defendants, the defendants sold the land of such purchasers and bought 
it in, in their own name, but refused to pay the plaintiff the price of 
the fertilizer. 

The plaintiff also produced testimony in the trial that Norman Hall, 
one of the defendants, declined to sign the contract and thereby become 
responsible for the fertilizer, unless the plaintiff could give him a cer- 
tain sum for his guarantee. The plaintiff offered $2 per ton for such 
guarantee. To this said Hall replied, saying that he would not “accept 
less than $2.50 a ton,” which the plaintiff agreed to pay him, and has 
paid him to the amount of $1,250. 

In their original answer in this cause, filed 8 December, 1922, the 
defendants unconditionally admitted execution of the contract as alleged, 
and not until the trial had begun on 1 March, 1923, did the defendants 
contend that they had executed the contract other than as individuals, 
and by leave of the court they filed an amended answer, denying that 
they had executed said contract as individuals, and claimed that they 
had signed only as a corporation. This is the only defense that the 
defendants have set up. The defendants do not allege any defect in 
the fertilizer. 

The defendants are all colored, as also the purchasers whom they 
selected to take over the fertilizer. 

The contract is set out in full signed by the plaintiff company, and 
underneath its signature is written “The above contract is hereby ac- 
cepted in all of its conditions. (Signed) C. S. Brown, Norman Hall, 
J. R. Weaver. 6 January, 1920.” 

The issues to the jury were as follows: 

“1. Did the defendants sign said contract as a committee or agent, 
and not as individuals, and with the knowledge of the plaintiff? 
Answer: ‘No.’ 

“9, Did the plaintiff receive notes in settlement of the account under 
the contract, and thereafter take renewals of the same, and extend the 
time of payment without the consent of the defendants?) Answer: ‘No.’ 

“3. What amount, if any, are the defendants indebted to the plaintiff ? 
Answer: ‘$12,091.46, with interest.’ ” 

Upon the above verdict, the court entered judgment against the de- 
fendants for the above sum of $12,091.46, and the defendants appealed. 


W. W. Rogers and Stanley Winborne for plaintiff. 
Jno. E. Vann, R.C. Bridger and Winston & Matthews for defendants. 
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Crark, C. J. The exceptions present very little for the consideration 
of the Court, the questions before us being almost entirely issues of fact 
whether the contract was the individual obligation of the three defend- 
ants who signed the same or whether in fact they signed with the under- 
standing that they represented a partnership consisting of a league of 
colored farmers which was not a corporation. 

The court properly permitted the witness McGinnis to state what 
commission was paid to the defendant Hall by the plaintiff as a con- 
sideration for his signing the contract, the purpose being to show that 
said Hall was the guarantor for a consideration. Farquhar Co. v. Hard- 
ware Co., 174 N. C., 3876. 

The main issue raised by the defendants was whether the defendants 
signed the contract as individuals or as a committee, and the court 
therefore properly admitted evidence that Brown, one of the three de- 
fendants who signed the contract individually, gave orders as to whom 
the fertilizer contracted for should be shipped. 

The defendants having testified that they signed the contract previous 
to 1920, in the same manner in which they had executed this 1920 con- 
tract, the court properly permitted to be put in the evidence the con- 
tract for 1919. It appeared therefrom that the defendants executed 
that contract as individuals. It was competent to permit the plaintiff to 
show that before they accepted this contract signed by the defendant, 
and especially by the defendant Hall, that they had investigated the 
financial standing of the three defendants before entering into the 
contract. 

The defendant Hall having testified that he had not consented to 
taking the renewal notes, there was no error in the court permitting the 
plaintiff’s witness to testify upon the second issue as to whether the 
renewal notes were taken with the knowledge and consent of the defend- 
ants, and the statement as to what Hall had said to him in regard to 
taking said renewal notes. 

The contract on its face having been signed by the defendants as 
individuals, and the defendants having, in their amended answer and 
by their testimony, undertaken to show that it was not their intention 
to sign as individuals but as committeemen, the court properly admitted 
testimony as to statements made by the defendants to its agent admit- 
ting their individual responsibility some two years after the contract 
had been executed. | 

The eighth and ninth exceptions cannot be considered, for the ques- 
tions excepted to by the defendants were not answered, and the tenth 
exception, for the refusal to give a prayer for instructions, cannot be 
sustained because it assumed as true statements of facts which were 
controverted. 
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The eleventh exception was also properly refused because the court 
went further than the request and charged the jury “that if the defend- 
ants signed the contract as agents or as a committee, it was not neces- 
sary for them to have added committee thereto, but it would have been 
better for them to have done so.” 

As to the twelfth exception, the defendants cannot complain of the 
refusal of the court to give the third prayer to charge because it was 
already fully covered in the charge as given on the second issue and also 
on the third issue, in which the court instructed the jury, “If you find 
that the defendants signed the contract as committeemen with the knowl- 
edge of the plaintiff, and afterwards extended the time and took the 
renewals without the consent of the defendants, you will answer the 
third issue ‘Nothing.’ ” | 

If the court committed any errors in the trial of this cause they were 
in favor of the defendants. 

In consideration of all the exceptions, we find nothing in the trial 
of which the defendants can complain. 

No error. 





CORNELIA T. JESSUP anp JOSEPH T. NIXON y. THOMAS NIXON. 
(Filed 19 September, 1923.) 


1. Executors and Administrators—Deeds and Conveyances—Sales—Pur- 
chaser—Fraud—Irregularities—Instructions. 

The presumption is, certainly after the long lapse of years, in favor 
of the validity or regularity of a deed made by a mortgagee of the de- 
ceased owner of lands to the administrator who became the purchaser 
at the mortgage sale individually, and received the surplus as adminis- 
trator and accounted for it to the clerk in his final settlement of the 
estate; and the burden of showing any irregularity in the execution of 
the power of sale being upon the heirs at law, whose action is to declare 
the sale void, a peremptory instruction of the judge to answer the issue 
in their favor, is reversible error. 


2. Same—Heirs—Creditors—Homestead—Dower. 


Where the deed of a mortgagee in executing the power of sale to the 
administrator of the deceased owner, who became the highest bidder, 
individually, recites that the widow's dower and homestead had been 
reserved, and it is found as a fact by the verdict that the price was a 
fair one, and that nothing was done by him at the sale to suppress or 
chill the bidding, and it appears that as administrator he had received 
and accounted for the surplus without objection from the creditors of 
the estate, who received only a proportionate and less amount of their 
claims: Held, the reservation from the sale and deed made in pursuance 
thereof, of the dower and homestead exemptions, was not an irregularity 
of which the heirs at law could complain; and a peremptory instruction 
in their favor in their action to set aside the sale for irregularity or 
fraud, was reversible error. 
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3. Same—Statute of Limitations. 

Held, under the evidence in this case, it was reversible error for the 
court to instruct the jury that the plaintiff’s cause of action was not 
barred by the ten-year statute of limitations. 

4. Mortgages — Deeds and Conveyances — Patent Error — Sales —Ir- 
regularities, 

The recitation in a mortgage authorizing and empowering the mort- 
gagor to execute the power of sale upon default in payment, upon giving 
notice to the party of the first part (himself), is patently a clerical 
error, which will not nullify the sale or deed to the purchaser thereat. 


APPEAL by defendant from Connor, J., at April Term, 1923, of Prr- 
QUIMANS. 

This was an action begun 11 August, 1921, to set aside a sale made 1 
July, 1896, under a mortgage. The plaintiffs are the heirs at law of 
Francis Nixon, deceased, who on 3 September, 1889, executed a mort- 
gage to David Cox, duly recorded, to secure an indebtedness of $350. 
Francis Nixon died 80 March, 1896, in possession of the premises— 
104 acres of land. 

The plaintiff contends that the sale at which the defendant purchased 
was invalid because not preceded by due notice and advertisement as 
required in the mortgage, and because the dower and homestead were 
reserved, and not sold, contrary to the terms of said mortgage and be- 
cause the defendant was the administrator of the mortgagor when he 
became purchaser. , 

That, as further alleged, he purchased the land at a grossly inadequate 
price, giving those present at the sale to understand that he was buying 
for the widow and plaintiffs, thereby inducing others not to bid. The 
court instructed the jury to answer the first issue “Yes” and the second 
issue “Yes,” 

The jury found as to the third issue that the fair market value of the 
land at the time of the sale was $1,250. Fourth issue, that the defend- 
ant did not fraudulently procure the foreclosure of said mortgage and 
the sale of the land, nor cause same to be sold subject to the dower in- 
terests of the widow and the homestead of the children, and thereby 
obtain the same at a grossly inadequate price as alleged in the com- 
plaint; and fifth issue, that the defendant did not, with the purpose of 
purchasing the property in question at an undervaluation, cause or 
knowingly permit it to be understood at such sale that he was pur- 
chasing such property for the benefit of the heirs of the mortgagor, 
deceased, as alleged. 

The sixth issue was, “Is the plaintiffs’ cause of action barred by the 
ten-year statute of limitations as alleged in the answer?” which the 
court instructed the jury to answer “No.” 
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The court entered judgment on the verdict that the plaintiffs are 
entitled to redeem the land described in the complaint, and decreed that 
the purchaser held the same upon the trust imposed by the mortgage 
deed, appointed a referee to state an accounting between the parties and 
refused a motion for a new trial upon the first, second and sixth issues. 
Appeal by defendant. 


Ehringhaus & Hall and Meehins & McMullan for plainteff. 
Charles Whedbee, Thompson & Wilson, Ward & Grimes, and Stephen 
C. Bragaw for defendant. 


Crark, C. J. There was no evidence that due notice and advyertise- 
ment of sale were not given in 1896, or that the mortgage sale was not 
regular. It was therefore error to instruct the jury to answer the first 
issue “Yes.” The ordinary presumption is, certainly after the lapse of 
25 vears, as in this case, that notice and advertisement of sale were 
given; but even if that were not so, there was no presumption that they 
were not given so as to justify the court in instructing the jury, as a 
matter of law, they were not. 

If the sale was made subject to the widow’s dower anc. the homestead, 
this was for the benefit of the widow and children, and is not a matter 
for which they can complain after the lapse of 25 vears so as to have 
this sale declared Invalid. Their creditors might have protested this 
reservation, but that they gave up to the widow a dower which she had 
released and thus reduced the amount available for the payment of 
debts does not give the plaintiffs an equity to have the sale set aside 
after this lapse of time and to charge the defendants with the rents of 
the land. Certainly it was not proper for the court to instruct the jury 
peremptorily to answer the second issue as asked by plaintiffs and 
given. 

The jury have found that the defendant did not fraudulently pro- 
cure the foreclosure of said mortgage and the sale of said land and 
cause the same to be sold subject to the dower interests of the widow 
and the homestead rights of the children, and thus obtain the same at 
a grossly inadequate price as alleged in the complaint. 

The jury have also found the fifth issue that the defendant did not, 
while administrator, and with the purpose of purchasing the property 
in question at undervaluation, cause or knowingly permit it to be under- 
stood at the mortgage sale that he was purchasing such property for 
the benefit of the heirs of Francis Nixon, deceased, as alleged, and it 
was error for the court to charge the jury that the plaintiffs’ cause of 
action was not barred by the statute’s limitation. 

The presumption of law is in favor of regularity in the execution of 
a power of sale, and if there was any failure to advertise the property, 
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the burden is upon the party alleging it. Jenkins v. Griffin, 175 N. C., 
184; Troxler v. Gant, 173 N. C., 422; Cawfield v. Owens, 129 N.C, 
286. After a lapse of more than 25 years and after the death, as in this 
ease, of every witness who would have knowledge of the matter, this 
presumption would go, not only to the regularity in advertising, but 
is in favor of the regularity of the execution of the power of sale. Cer- 
tainly the court could not instruct the jury to answer affirmatively that 
the sale was made without notice and advertisement. 

The estate of Francis Nixon, Jr., the mortgagor, was fully adminis- 
tered and the final account filed on 27 July, 1897, duly audited and 
approved. The assets therefrom were distributed to creditors as shown 
by the accounts, who received in the distribution 53 per cent of their 
claims. 

The court should not have held that there was no evidence to rebut 
the presumption that the notice and advertisement required by the 
mortgage and by law had been given and made. Second, the court 
should have held that these plaintiffs could not be heard to assert claims 
to this land based upon an irregularity in reserving dower and home- 
stead from the mortgage sale, the irregularity inuring to their benefit 
and causing them no loss. 

The estate of the mortgagor was settled and the report filed and re- 
corded 30 July, 1897, which showed that after payment of the mort- 
gage debt the assets were $611.49 and the indebtedness was $1,156.78, 
the creditors receiving a dividend of 53 per cent. The plaintiffs must 
show that the assets of the estate were sufficient to pay his debts before 
they could ask the court to decree that they recover this land and its 
rents when the ereditors had not been paid in full. 

The reservation of the homestead was to the detriment solely of the 
creditors and not of the heirs at law. In Highsmith v. Whitehurst, 
120 N. C., 128, where the land was purchased by the administrator, the 
court held that as the land brought full value and the price paid, which 
the creditors (as in this case) had ratified by accepting the proceeds 
which, together with the other assets, were not sufficient to pay the debts 
of the estate in full, the heirs never had any legal right to the land nor 
any equitable ground upon which to have the sale set aside or to have 
the purchaser declared a trustee for them. This has been followed in 
Russell v. Roberts, 121 N. C., 322; Winchester v. Winchester, 178 N. C., 
483. 

The dower of the widow is not involved as she is not a party to this 
action. In the light of the findings against the plaintiffs as to the 
allegations of fraud, we have a case in which the administrator bought 
at a sale under the mortgage, paying a fair price for the property, 
acting in good faith though buying for himself, paying the money; the 
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proceeds being applied in payment of the debts of the decedent, but the 
assets being insufficient to pay more than 53 per cent of the debts. The 
administrator not procuring the land to sell for less than its value, and 
the creditors, whose interest it was to see that it brought its fair value, 
taking no exceptions, the heirs of the mortgagor cannot have the deed 
set aside on account of alleged technical! irregularities in order to recover 
the land which would not have been theirs had the irregularities not 
occurred. 

Thé mortgage from Francis Nixon and wife, 23 September, 1889, 1s 
in all respects regular except that by a patent inadvertence it recited 
that if there should be default in payment of any part thereof, the said 
party of the first part, etc., 1s hereby empowered and authorized, etc., 
to execute the power of sale upon giving notice to the party of the first 
part, etc. The clerical inadvertence is patent and the sale was made, 
under the power of attorney, by the party of the second part, the mort- 
gagee, David Cox, and his deed to the purchaser, recites that the prop- 
erty was offered for sale at the courthouse door, subject to the dower 
of the widow and the homestead rights of the children; that Thomas 
Nixon was the highest and best bidder at $675 and was declared to be the 
purchaser; that after the said sum had been paid, $428 had been apphed 
in payment of the notes secured and costs of sale, and the balance, to 
wit, $247, paid over to Thomas Nixon, administrator of Francis Nixon, 
and conveyance was made in due form by David Cox as mortgagee to 
Thomas Nixon, subject to the dower rights of the widow and the home- 
stead rights of the minor children. This deed is in due form and was 
registered 4 July, 1896. | 

The complaint does not seek to have this deed to Thomas Nixon de 
clared to be in trust for the widow and children, but to have the court 
declare it a “nullity,” and that the heirs at law may be permitted to 
redeem the mortgage and for an accounting by the administrator for the 
timber sold or removed, and for rents and profits of the land. 

The sale was not made by Thomas Nixon as administrator or at all, 
but by the mortgagee, David Cox. The recital in the deed from Cox is 
that “Thomas Nixon” bought and paid for the land for himself, and 
the surplus, “after the payment of notes and costs of sale,” was paid 
over to him “as administrator.” There is nothing in this which entitles 
the plaintiffs to have him decreed a trustee for them, especially in view 
of the express findings of the jury that he had no part in procuring the 
sale of the land and that he did not buy at an under price nor chill the 
sale. The $247 which was paid to him “as administrator” was duly 
_accounted for in his final account. 

Error. 
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FRANCIS HALL Et av. v. SETTLE ARTIS Et At. 
(Filed 26 September, 1923.) 


1. Clerks of Court——Jurisdiction—Appeal. 

If an action or proceeding is instituted before the clerk of which he 
has no jurisdiction, and on any ground is sent to the Superior Court 
before the judge, the judge has jurisdiction to retain and hear the cause 
as if originally instituted in the Superior Court. C. 8., sec. 637. 

2. Same—Actions—Motions in the Cause. 


Where a suit is brought before the clerk for partition of lands, involy- 
ing the establishing of a parol trust in favor of one of the tenants against 
the other, which is resisted upon the ground that the trust had been later 
discharged by the receipts of rents and profits from the land, an inde- 
pendent equitable action, and not a motion in the original cause, is the 
defendant’s remedy after a final judgment had therein been rendered. 


CLARK, C. J., coneurring. 


Civin action, heard by Grady, J., at February Term, 1923, of 
GREENE. 

The plaintiffs instituted a proceeding before the clerk for the ultimate 
purpose of selling for partition the land described in the complaint, and 
as preliminary thereto of setting up a parol trust in the land. When 
the complaint and answer were filed—the defendants having pleaded 
sole seitzin—the clerk transferred the cause to the civil-issue docket for 
trial. In the Superior Court the defendants moved for judgment of 
nonsuit on the ground that the alleged cause of action is cognizable only 
ina court of equity, and that the clerk had no jurisdiction. The motion 
was allowed, and the plaintiffs excepted and appealed. 


George M. Lindsay for plaintiffs. 
J. Paul Frozzelle for defendants. 


Apnams, J. The plaintiffs alleged that the land described in the com- 
plaint was devised by Daniel Artis to Henry Artis and charged with 
the payment of one-fourth the amount of a pecuniary legacy bequeathed 
by the testator to Clara Edwards; that in due time the legatee brought 
suit to subject the land to the payment of this charge, and obtained an 
order of sale; that the defendant Settle Artis bought the property under 
an agreement that he should hold it in trust for Henry Artis and his 
children until repaid the purchase money, and that the full amount of 
the purchase price had been repaid him from the annual rents. The 
object of the action is to establish a parol trust and to have the land 
sold for partition among the plaintiffs and the defendants as tenants 
in common. 
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The defendants contend that the clerk had no jurisdiction of an action 
or proceeding instituted to establish a parol trust; that the jurisdiction 
of the Superior Court was entirely derivative, and that the judgment 
dismissing the action should therefore be affirmed. On the other hand, 
the plaintiffs insist that the judgment is not erroneous even if it be 
granted that the clerk was without jurisdiction. 

There is a general rule, frequently approved in our decisions, that if 
an inferior court or tribunal has no jurisdiction of a cause, an appeal 
from its decision confers no jurisdiction upon the appellate court. 
3 C. J., 366, sec. 123; Gordon v. Sanderson, 83 N. ©., 1; Boyett v. 
Vaughan, 85 N. C., 364; Raisin v. Thomas, 88 N. C., 148; Markham v. 
Hicks, 90 N. C., 1; Robeson v. Hodges, 105 N. C., 49; Cheese Co. w; 
Pipkin, 155 N. C., 395; McLaurin v. McIntyre, 167 N. C., 350; Holmes 
v. Bullock, 178 N. C., 376; Commissioners v. Sparks, 179 N, (oe 581; 
Sewing Machine Co. 7 Bien 181 N. C., 241. 

But the application of this rule is not unlimited. In Robeson v. 
Hodges, supra, it is said: “In Capps v. Capps, 35 N. C., 408, 
it is held that when a case which is properly cognizable in the Sper 
Court, but erroneously brought before the clerk, gets into the Superior 
Court, by appeal or otherwise, the latter court will amend the summons 
and treat the action as if originally brought in the Superior Court, and 
proceed; but when the action 1s properly triable in the Probate Court, 
it is error in the Superior Court, on appeal, to allow the complaint to 
be amended by engrafting new matter, cognizable only in the Superior 
Court at term”; and in Elliot v. Tyson, 117 N. C., 114, Clark, J., stated 
that such amendment of process may be presumed. To the same effect 
are McLean v. Breece, 113 N. C., 391; Baker v. Carter, 127 N. C., 92; 
Ewbank v. Turner, 1384 N. C., 77; Ryder v. Oates, 173 N. C., 569. 
Referring to the question, in Anderson’s case, 182 N. C., 244, Mont- 
gomery, J., said: “Although the proceedings originally had before the 
clerk were a nullity, for the reasons already pointed out, yet when the 
matter got into the Superior Court by appeal, that court then acquired 
jurisdiction. Roseman v. Roseman, 127 N. C., 494; Ledbetter v. Pinner, 
120 N. C., 455; Faison v. Walliams, 121 N. C., 152.” See, also, C. S., 
sec. 637. 

The defendants further contend that the plaintiffs should have sought 
relief by motion in the original cause, and not by an independent action. 
We do not consider the question whether the Superior Court had the 
legal right to treat the proceeding as a motion, because, as we under- 
stand the record, a final judgment had been rendered in the original 
cause, and the plaintiffs’ right to insist upon the execution of the parol 
trust arose after the purchaser had been reimbursed the amount of his 
expenditure. Under these circumstances, the plaintiffs could resort to 
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an independent equitable action. Smith v. Fort, 105 N. C., 446; 
McLaurin v. McLaurin, 106 N. C., 3381; Bunker v. Bunker, 140 
NG 1s, 

We are of opinion that the Superior Court had jurisdiction, and that 
the judgment dismissing the action should be set aside. The judgment 
is therefore 

Reversed. 


Criark, C. J., concurring: C. S., 637, provides: “Whenever a civil 
action or special proceeding begun before the clerk of a Superior Court 
is for any ground whatever sent to the Superior Court before the judge, 
the judge has jurisdiction; and it is his duty, upon the request of either 
party, to proceed to hear and determine all matters in controversy in 
such action, unless it appears to him that justice would be more cheaply 
and speedily administered by sending the action back to be proceeded in 
before the clerk, in which case he may do so.” 

This statute was passed in 1887 (chapter 276). As stated in Roseman 
v. Roseman, 127 N. C., 497, its enactment was caused by the incon- 
veniences resulting from the course of practice prescribed in Brittain v. 
Mull, 91 N. C., 498. The office of probate judge having been abolished, 
the duties thereof devolved upon the clerk of the Superior Court, and 
he had, therefore, two sets of judicial powers—one in the exercise of the 
special judicial powers of his distinct tribunal, and the other which he 
exercised for the court as its clerk, with the result that there was “oft 
eonfusion worse confounded.” This act, now C. S., 637, was passed to 
simplify the procedure. It was much needed and has worked effectively. 

Roseman v. Roseman, supra, has been very often cited and 1s now the 
settled practice. See citations to C. 8., 637, which hold that ‘‘Under 
this section the judge to whom a cause is sent by appeal, or otherwise, 
from the clerk, has the full jurisdiction to hear and fully determine the 
cause, or to make orders thereon and send it back to the clerk to be pro- 
eeeded with by him.” Under this statute and the decisions construing 
it, when the appeal reaches the Superior Court, “on any ground what- 
ever,” the judge has the right, under the statute, to assume jurisdiction 
and to dispose of the case as if it had originally begun there. 

It should be noted that the decision which formerly held that as to a 
certain class of cases a clerk had no jurisdiction because he had no 
equitable powers, was the survival of outworn ideas and without any 
foundation in the Constitution. 

The Constitution, it will be noted, absolutely abolished “all distinc- 
tions between actions at law and suits in equity and the forms of all 
such actions and forms.” No jurisdiction of any court or cause 1s now 
based upon the presence or administration of equitable ingredients. 
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Therefore, when a case goes up from the clerk to the judge, there is 
no distinction of jurisdiction based upon the ground oz an action being 
equitable or otherwise, and when the case reaches the judge he is vested 
with full jurisdiction to retain the cause and proceed with it, or to make 
appropriate orders and remand it to the clerk to be proceeded with, and 
of this the judge of the Superior Court is the sole judge. His discretion 
in this respect cannot be reviewed by this Court on appeal. 

The cases to the above effect are fully cited in the opinion-in-chief in 
this case, and others still are cited in the notes to C. S., 687, and other 
cases have been decided since the annotations in the C. 8. 

Indeed, there is nothing which deprives even a justice of the peace of 
the right to pass upon equitable matters when within the amount allotted 
for his jurisdiction. It is true that a justice of the peace cannot issue 
an injunction or mandamus, or take action in some other matters, but 
this is not because the Legislature cannot confer jurisdiction in those 
matters, but because in allotting the distribution “of that portion of the 
judicial power and jurisdiction which does not pertain to the Supreme 
Court among the courts inferior to the Supreme Court,” the Legislature 
has not conferred upon justices of the peace jurisdiction of Injunctions, 
mandamus and other remedies. Const., Art. LV, sec. 12. 





J. J. SANDERS v. E. H. MAYO. 
(Filed 26 September, 1923.) 


1. Seller and Purchaser-—Vendor—Fraud—Deceit—-Pleaclings—Motions— 
Nonsuit-——Questions for Jury—tTrials. 


In an action to recover upon a note given for shares of stock, the 
defendant admitted the execution of the note and al.eged and offered 
evidence tending to show that the plaintiff, while an officer of the corpo- 
ration and having peculiar and superior knowledge of its financial affairs, 
had induced him to purchase, knowingly representing that the corporate 
indebtedness was much less than it actually was, and that otherwise he 
would not have made the transaction: Held, upon plaintiff's motion as 
of nonsuit, the issue of fraud and deceit was for the jury. 


2. Same. 

Held, upon the evidence in this action upon a note given for the pur- 
chase of shares of stock in a corporation, it was for the jury to determine 
whether the misrepresentations were of such character and were made 
under such circumstances as were calculated to impose upon or deceive 
the defendant, as a person of ordinary prudence, and whether he, as such, 
should have relied upon them. 
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3. Evidence—Corporations—Books—Secondary Evidence. 


Upon an issue of plaintiff's fraud and deceit in this action in inducing 
the defendant to purchase stock on the former’s misrepresentation of the 
indebtedness of a corporation: Held, parol testimony was unobjection- 
able as secondary evidence, when it was made to appear that the corpora- 
tion’s books did not disclose the amount of its indebtedness. 


Civin action, tried before Kerr, J., and a jury, at April Term, 1923, 
of NASH. 

On 24 May, 1919, the defendant executed and delivered to the plain- 
tiff four promissory notes, under seal, in the aggregate sum of $5,782.50, 
with interest from the respective dates of maturity. The defendant 
admitted the execution of the notes, but denied liability on the ground 
that they had been procured by fraud. The verdict was as follows: 

“1. Did the defendant execute the notes sued upon? Answer: ‘Yes.’ 

“2. What amount is due thereon? Answer: ‘$5,782.50 and interest, 
as appears on face of the four notes.’ 

“3. Were the said notes obtained from the defendant by fraud, as 
alleged in the answer? Answer: ‘Yes, ” 

Judgment for the defendant, and appeal by the plaintiff. 


I. T. Valentine, Albert L. Cox, and Carroll W. Weathers for plainttff. 
Finch & Vaughan and Manning & Manning for defendant. 


Apams, J. The defendant alleged that the consideration of the notes 
sued on was fifty-five shares of stock held by the plaintiff in the Farm- 
vule Lumber Company, a corporation; that prior to the exccution of 
the notes the plaintiff had managed and controlled the business of the 
company and knew how much it owed; that the defendant, at the time 
he purchased the stock, made specific inquiry as to the indebtedness, 
and was told by the plaintiff that the debts outstanding were only 
$6,500; that he relied upon this statement, and afterwards found it to 
be false and fraudulent, the indebtedness being in fact about $18,000; 
and that he was thereby deceived and induced to purchase the plaintiff’s 
stock and to execute the notes. 

In his answer the defendant admitted that at the time he purchased 
the plaintiff’s shares he owned stock in the corporation of the par value 
of $600, but alleged he knew nothing of the indebtedness. All the alle- 
gations of fraud were denied by the plaintiff, who contended that he 
took no part in the management of the business after 1 January, 1918, 
and that he never made any statement to the defendant concerning the 
financial condition of the company. 

At the close of the defendant’s evidence the plaintiff moved for judg- 
ment, on the ground that the defendant had admitted the execution of 
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the notes, and that there was not sufficient evidence of fraud, and 
excepted to the court’s denial of his motion. The agreement of the 
appellant rests chiefly on the contention that the defendant had a better 
opportunity than the plaintiff to know the financial condition of the 
concern, and bought the stock upon his own judgment in order to con- 
trol the business. 

In these circumstances the controversy was resolved, into a question 
of fact for determination by the jury. In view of the allegations in the 
answer, supported as they were by evidence on behalf of the defendant, 
the plaintiff was not entitled to judgment on the pleadings under the 
decision in Cash Register Company v. Townsend, 187 N. C., 652, and 
in similar eases. The plaintiff’s alleged statement was not a mere matter 
of opinion, 

It 1s not necessary to discuss the exception at length, for the reason 
that the principles which are applicable to this evidence have been 
declared and maintained in a number of our decisions. Walsh v. Hall, 
66 N. C., 2383; Machine Co. v. Feezer, 152 N. C., 516; Leonard v. 
Power Co., 155 N. C., 10; Pate v. Blades, 163 N. C., 267; Bell v. Har- 
rison, 179 N. C., 190; Walliams: Hedgepeth, 184 N. C., 114; Currie v. 
Malloy, 185 N. C., 213. 

We do not inderatand the appellant to contend in his argument here 
that the defendant was necessarily charged with the legal duty to verify 
the plaintiff’s representations, for upon the evidence introduced it was 
the province of the jury to say whether the representations were of such 
a character and were made under such circumstances as were calculated 
to impose upon or deceive a person of ordinary prudence, and whether 
the defendant, as a reasonably prudent person, should have relied on 
them. Blacknall v. Rowland, 108 N. C., 555; S. ¢., 116 N. C., 389; 
May v. Loomis, 140 N. C., 350; Sewing Machine Co. v. Bullock, 161 
N.C., 1; Miller v. Mateer, 172 N. C., 401. 

The defendant was permitted to testify that after he assumed the 
management of the business, which was about two weeks after he pur- 
chased the stock, he learned ‘that the total indebtedness of the company 
was about $33, 000, and to this evidence the plaintiff excepted, on the 
ground that the books were the best evidence. But it does not appear 
that the various items of the indebtedness were entered on the books; 
on the contrary, this witness said that the “books did not show any- 
thing,” and another testified that there was nothing in the books “to 
disclose the bank indebtedness.” 

The remaining exceptions are obviously untenable and require no 
discussion. We find no reversible error. 

No error. 
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A, W. McNAIR, ASSIGNEE, v. O. Y, YARBORO. 
(Filed 26 September, 1923.) 


1. Pleadings—Verification—-Statutes—Clerks of Court. 

A verification to a complaint that the statements therein contained are 
true, to the best knowledge, information and belief of the plaintiff, save 
those matters which are stated on information and belief, and as to those 
he believes it to be true, is not sufficient compliance with C. 8., sec. 529, 
requiring a statement that “the facts set forth in the designated plead- 
ings are true, except those stated on information and belief, and as to 
those matters he believes them to be true.” 


2. Same—Money Demand—Judgments Set Aside. 

Sufficient verification, as the statute (C. §S., see. 529) requires, not 
appearing in the complaint in an action upon a money demand in an, 
amount certain, ete. will be treated as a nullity and irregularity, and 
judgment by default final, ete., thereon will be set aside on motion of 
defendant made before the clerk in apt time, on a proper show of merits. 
C. S., see. 595 (1). 

3. Same. 

The requirement of C. S., sec. 595 (1), that to obtain judgment by 
default, ete., in an action upon a money demand, the complaint must be 
properly verified (C. S., see. 529), is not affected by chapter 92, Extra 
Session of 1921, requiring a copy of the verified complaint to be served on 
the defendant with the summons; C. 8., secs. 595, 596, and 597 expressly 
affirming the provisions of section 595 (1). 

4. Same—Powers of Trial Judge. 


Chapter 92, Laws of 1921, see. 3, prohibits the clerk of the court only 
from extending the time for defendant to answer, and does not impair 
the broad powers conferred by C. S., sec, 536, upon the judge, to the effect 
that when the cause is properly before him ‘the may in his discretion, 
and upon such terms as may be just, allow an answer or reply to be made 
or other acts done after the time, or by an order to enlarge the time.” 


Morton to set aside judgment by default final, heard on appeal from 
elerk before Kerr, J., at March Term, 1923, of EpgEcomse. 

On the hearing it was made to appear that the summons in an action 
for a moneyed demand for a sum certain was issued from clerk’s 
office on 8 February, 1923; that the same, together with a copy of 
complaint, purporting to be verified, was served on defendant on 10 Feb- 
ruary, the verification being in form as follows: “A. W. McNair, being 
duly sworn, deposes and says that the statements contained in the fore- 
going complaint are true, to the best of his knowledge, information and 
belief, save those matters which are stated on information and belief, 
and as to those matters he believes them to be true.” Signed, sworn to, 
etc. That in twenty-one days after service of summons and complaint, 
to wit, 4 March, defendant submitted a duly verified answer, setting 
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forth a defense apparently meritorious, and the clerk, being of opinion 
that same should not be considered, on 5 March, the firs: Monday there- 
after, entered judgment by default final for ‘the amount due, as alleged 
in the complaint. On 4 March, defendant, on notice and affidavits set- 
ting forth merits, moved to set the same aside for irregularity, in that 
there had been no proper verification, and for other reasons there 
alleged. Motion refused, and defendant appealed. 

On the hearing of the appeal in the Superior Court, there was judg- 
ment setting aside the judgment by default final, and directing that 
defendant be allowed to answer. Plaintiff excepted and appealed. 


George M. Fountain for plaintrff. 
S.A. Newell for defendant. 


Hoxe, J. The statute establishing a proper form for verification of 
pleadings (C. S., sec. 529) requires a statement by affidavit in sub- 
stance and effect that “the facts set forth in the designated pleading are 
true, except as to those matters stated on information ar.d belief, and as 
to those matters he believes them to be true.” And it has been held in 
various decisions construing the section that the attempted verification 
in the present Instance is not a sufficient compliance. Carrol v. McMil- 
lan, 188 N. C., 140; Cowles v. Hardin et al., 79 N. C., 577. 

This pene: ile our legislation is to ie efienl, further (C. S., 
sec. 595, subsec. 1), that in order to judgment by def ault final in a 
moneyed demand, properly stated, the pleading should be verified as the 
statute requires, and our cases on the subject hold that a judgment by 
default final in that kind of suit, on an unverified complaint, is irregular 
and will be set aside on motion made in apt time and on a proper show 
of merits. Jfiler v. Curl, 162 N. C., 1; Cowan v. Cunningham, 146 
N. C., 453; Becton v. Dunn, 187 N. C., 562. 

Iti is cnet insisted for appellant that, under subsequent legislation 
amending the Consolidated Statutes, more especially chapter 92, Extra 
Session 1921, a verified complaint is no longer required for a judgment 
by default final, where a copy of complaint, properly setting forth the 
cause of action, is served on the defendant with the summons, but we 
do not so interpret the amendments referred to. On the contrary, the 
statute relied upon (section 1, subsection 9) provides in terms that if no 
answer is filed, the plaintiff shall be entitled to judgment by default 
final, or default and inquiry, as authorized by sections 595, 596, and 597 
of the Consolidated Statutes, thus expressly affirming the requirement of 
section 595, subsection 1, to the effect, as stated, that on a moneyed 
demand a verified complaint is required to a proper judgment by default 
final. Appellant cites and relies chiefly upon subsections 11 and 12 as 
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modifying subsection 9 in the respect suggested, but we do not so con- 
strue the law. In our opinion, a proper perusal of subsection 11 refers 
to the time when judgments shall be entered before the clerk, where a 
copy of the complaint has been served on defendants or any of them. 
And subsection 12 contains an enumeration of the cases wherein the 
elerk is authorized to enter judgment, but neither 11 nor 12 contains 
any modification of the provision of section 595 of Consolidated Stat- 
utes, expressly affirmed in subscction 1, and wherein it is provided that 
a verified complaint 1s required—in suits on a moneyed demand. 

It may be noted that, under section 595, subsection 4, in actions to 
recover real property, a verified complaint is not always required. 
Patrick v. Dunn, 162 N. C., 19. And we consider it well to state fur- 
ther that, while this chapter 92, in section 3, provides that “where copy 
of the complaint has been served upon each of the defendants, the clerk 
shall not extend the time for filing answer beyond twenty days after 
such service.” This restriction applies to the clerk, and does not and is 
not intended to impair the broad powers conferred on the judge in this 
respect by section 536 of Consolidated Statutes, to the effect that where 
the cause is properly before him, “he may, in his discretion and upon 
such terms as may be just, allow an answer or reply to be made or other 
act done after the time or by an order to enlarge the time.” The judg- 
ment of his Honor, therefore, is affirmed in its entirety, that the judg- 
ment by default final be set aside and defendant allowed a reasonable 
time to answer. 


Affirmed. 





STATE v. HERBERT MURPHREY. 
(Filed 26 September, 1923.) 


1. Criminal Law——Pleas—Presumptions—Evidence—Questions for Jury— 
Trials, 
The plea of not guilty raises a presumption of innocence of the defend- 
ant, disputes the credibility of the State’s evidence, and raises the ques- 
tion of his guilt for the jury to determine. 


2. Spirituous Liquor—Evidence—Instructions—Verdict Directing—Ap- 
peal and Error. . 

In an action for the unlawful sale of liquor the evidence tended to 
show that the witness, a physician, obtained the liquor from the defend- 
ant for a patient, for which the defendant received money offered by the 
witness: Held, the transaction was an unlawful sale, coming within the 
inhibition of the statute, and an instruction by the court for the jury to 
find a verdict of guilty, if found to be true, was correct, there being no 
other evidence in the case. 


8—186 
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CRIMINAL ACTION, tried before Grady, J., and a jury, at February 
Term, 1923, of GREENE. 

The defendant was indicted for the unlawful sale of spirituous liquor. 
Dr. W. E. Dawson, who was the only witness, testified for the State as 
follows: “I was on my way to see a patient suffering with influenza, 
when I met Herbert and asked him if he had any whiskey, and he said 
that he could let me have a quart. I said, ‘Shoot it over, and gave him 
two one-dollar bills, and he gave me one quart of whisxey. He did not 
make any charges. I simply gave him two dollars and asked him if that 
was all right, and drove on. J have purchased whiskey from others and 
used it in treating my patients suffering with influenza.” 

His Honor instructed the jury as follows: “I charge you, gentlemen, 
if you believe the evidence in this case, you will return a verdict of 
guilty. You may retire and make up your verdict, or you may sit 
where you are.” The defendant excepted. The jury returned a verdict 
of guilty, upon which judgment was pronounced, and the defendant 
appealed. 


Attorney-General and Assistant Attorney-General for the State. 
Richard T. Martin and Walter G. Sheppard for defendant. 


iApams, J. The defendant entered a plea of not guilty and thereby 
put in issue not only his guilt, but the credibility of the State’s evidence; 
for evidence tending to show guilt is disputed even when uncontradicted, 
there being a presumption of innocence which can be overcome only by 
the verdict of a jury. S. v. Hill, 141 N. C., 770. The State introduced 
only one witness, and the defendant offered no evidence. To establish 
guilt under these circumstances, it was incumbent on the State to show 
that Dawson’s testimony, if accepted by the jury, was sufficient to show 
a breach of the statute. The substance of his testimony was this: He 
inquired whether the defendant had any whiskey; the defendant said 
he could let him have a quart; he gave the defendant two dollars, and 
the defendant delivered the hquor. 

True, the witness said the defendant made no charges, but the testi- 
mony, if believed, clearly shows that the defendant received the money 
as a consideration for the transfer of his title to the whiskey. This 
transaction constituted a sale (S. v. Colonial Club, 154 N. C., 177), and 
_the credibility of the testimony was submitted to and determined by 
the jury. 

His Honor’s instruction is sustained by several decisions. In 8S. v. 
Vines, 938 N. C., 498, there was only one witness, and the court charged 
the jury, if they believed the testimony, the prisoner wes guilty of man- 
slaughter. Discussing the prisoner’s exception, Merrimon, J., said: “It 
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was insisted on the argument here that the judge invaded the province 
of the jury in instructing them that, if they. believed the testimony of 
the witness, the prisoner was guilty of manslaughter.’ We do not think 
so; this contention has not the slightest foundation. The judge did not 
intimate in the least degree, in terms or by impheation, that he did or 
did not believe the evidence to be true, nor did he tell the jury that they 
should believe it, or any part of it; he, in effect, told them that, in any 
possible view of the evidence (and taking it most favorably for the 
prisoner), if they believed it to be true, then, as a conclusion of law, he 
was guilty of manslaughter. This was unobjectionable in this case. 
There was but one witness; there was no conflict of testimony; there 
were no alternative aspects of it to be submitted. The credit of the 
witness and the sufficiency of his testimony to produce conviction upon 
their minds was broadly and without qualification left to the jury. 
S.v. Walker, 4N. C., 662; S. v. Hildreth, 31 N. C., 429; S. v. Ellick, 
60 N. C., 450; S. v. Baker, 638 N. C., 276; 8. v. Hlwood, 73 N. C., 189; 
S.v. Burke, 82 N. C., 551.” 

In 8. 2. Riley, 113 N. C., 648, Clark, J., observed: “The evidence for 
the State being uncontradicted, the court told the jury, if they believed 
the evidence, to return a verdict of guilty. This was correct, upon the 
evidence set out, and if the jury had returned a verdict, there would be 
no ground for exception”; and in S. v. Hill, 141 N. C., 769, Hoke, J., 
concluded that where, in any aspect of the testimony, the defendant’s 
guilt is manifest, the judge may tell the jury, “if they believe the 
evidence,’ or ‘if they find the facts to be as testified,’ they will return 
a verdict,” ete. 8S. v. Woolard, 119 N. C., 779; S. v. Winchester, 1138 
N.O., 641. | 

Our conclusion is not at variance with the decision in S. v. Singleton, 
183 N. C., 738, or S. v. E’stes, 185 N. C., 752, for in each of these cases 
it was held that the evidence, if true, did not necessarily establish the 
guilt of the defendant, and that under a proper charge the matters in 
controversy should have been submitted to the jury. 

We have directed attention to the fact that the testimony in the case 
at bar is uncontradicted; but even in instances of this character it would 
be more satisfactory if the court’s instruction to the jury followed the 
usual formula on the question of “reasonable doubt.” 

We find no sufficient cause for a new trial. 

No error. 
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WOODLAND & COMPANY y. SOUTHGATE PACKING COMPANY. 
(Filed 26 September, 1923.) 


Evidence—Questions for Jury—Findings of Judge—Appeal and Error. 


Upon the denial of liability as a partnership by defendant for fertilizer 
sold and delivered, the evidence was conflicting as to whether it was pur- 
chased and used by the firm, or one of two members thereof, presenting 
an issue of fact to the jury: and Held, error for the judge, without the 
consent of the parties, to find that it was a partnership indebtedness and 
render judgment accordingly. 


AprraL by defendant from Grady, J., at June Term, 1923, of Car- 
TERET. 

Civil action to recover of the defendant, Southgate Packing Company, 
the purchase price of certain commercial fertilizer, alleged to have been 
sold to the defendant by the plaintiff. The defendant denied liability. 
From a judgment in favor of plaintiff and against T. S. Southgate, the 
said defendant appealed. 


C. R. Wheatly for plaintoff. 
Julius F. Duncan for defendant. 


Stacy, J. There was allegation and proof to the effect that plaintiff 
sold and delivered certain fertilizer to the Southgate Packing Company, 
a partnership composed of T. S. Southgate, G. D. Potter, J. C. Malbon 
and Elias Etheridge. There was other evidence tending to show that 
T. S. Southgate was the sole owner of the Southgate Packing Company, 
and that the fertilizer in question was shipped to and received by said 
packing company. G. D. Potter, a witness for the defendants, testified 
that he had been manager of Southgate Packing Company for 12 years, 
but that the fertilizer here in question was purchased by him individu- 
ally and not for the packing company. 

At this point the court stopped the trial, found as a fact that G. D. 
Potter was the general agent of Southgate Packing Company, and ren- 
dered judgment for the amount of plaintiff’s claim against T. S. South- 
gate as the sole owner of the packing company. Defendant excepted 
and appealed. 

The judgment appealed from is against T. S. Southgate and not 
against G. D. Potter, who admitted his individual lability. The jury 
returned no verdict in the case. There was no agreement that the judge 
should hear the evidence and find the facts, and the defendants have not 
waived their right to a jury trial. Hence we think the cause must be 
remanded for another hearing. Art. I, sec. 18, State Constitution. 
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In this jurisdiction, as was the rule at common law, it is the province 
of the jury to determine the facts, and that of the trial court to state 
the law. And where the testimony is conflicting, as it is here, the case 
presented is one for the jury. Russell v. R. &., 118 N. C., 1098. 

New trial. 





-MRS. IDA BURWELL y. RALEIGH BANKING AND TRUST COMPANY, 
TRUSTEE AND Executor oF L. D. BURWELL, DECEASED, AND THE TOWN 
OF LILLINGTON. 


(Filed 26 September, 1923.) 


1. Wills—Interpretation—Estates—Possession—Remainders. 


Unless a contrary intent appears from the construction of a will, a 
devise of real property to one for life, remainder over gives to life tenant 
the right of possession and control during the continuance of his estate, 
subject to the debts against the estate: the same principle usually pre- 
vailing as to direct bequests of personal property, except where it is given 
as a residuary bequest, to be enjoyed by persons in succession, ete., when 
the property is converted into money and the interest paid to the legatees 
during the continuance of their respective estates. 


2. Same—Powers—Deeds and Conveyances. 


A devise of testator’s real and personal property to his wife, to have 
and to hold and to use as her own as her necessities may demand during 
her life, and no more, and with further limitation in trust of the property 
left on hand, the personalty having been exhausted to pay decedent’s 
debts: Held, the will expressed the intent that the widow should have 
possession and enjoyment only of the land during her life estate, under 
the prevailing rule of law, without power to sell or convey in fee. 


Civin action by the widow and devisee to recover control and posses- 
sion of the real estate of L. D. Burwell, deceased, heard by Horton, J., 
at chambers, 17 January, 1923, from Harnett, on facts submitted. 

It appeared that the rights of the parties are dependent upon the 
proper construction of the will of L. D, Burwell, deceased, and there- 
upon the court entered judgment, as follows: 

“This cause coming on to be heard before his Honor, J. Lloyd Horton, 
and all parties thereto being present, in person or by attorney, and the 
plaintiff, prior to the hearing, having withdrawn all charges as to the 
mismanagement of the estate by the Raleigh Banking and Trust Com- 
pany, executor, Marshall T. Spears, heretofore attorney for Mrs. L. D. 
Burwell, and Jones & Jones, attorneys for the Raleigh Banking and 
Trust Company, and having withdrawn all objection to said banking 
company as executor for the estate of said Burwell for the purposes of 
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administration, and having further withdrawn all claims against said 
banking company, and the issue being submitted to the court as to the 
right of Mrs. L. D. Burwell to have possession of the real estate belong- 
ing to the late L. D. Burwell not necessary for the payment of debts of 
said estate without supervision of the Raleigh Banking and Trust Com- 
an 

‘ “rt is considered, ordered and adjudged that Mrs. L. D. Burwell is 
entitled to the possession and control of all the real estate of the late 
L. D. Burwell not necessary to pay the debts of said estate, and that 
same be turned over to her; and it is further ordered that an account be . 
made by the Raleigh Banking and Trust Company of all rents received 
by them from the real estate of said Burwell, and all moneys paid by 
them to Mrs. Burwell for maintenance, and that any sum in excess of 
payments by said bank to Mrs. Burwell received from said rents be paid 
to Mrs. Burwell without deductions for commissions on said rents. 

“Tt is further ordered and adjudged that Mrs. L. D. Burwell shall 
keep said property, now insured by said banking company, insured by 
some reliable insurance company, in such amounts as the clerk of the 
Superior Court of Harnett County shall direct, and that she further 
pay the taxes for 1922 on said property now due and to become due 
during her lifetime. 

“It is further ordered, by consent of all parties hereto, that the real 
estate of the said L. D. Burwell, deceased, may be sold for assets to pay 
debts, without reference to an automobile and household and kitchen 
belongings to the late L. D. Burwell, which is now used by Mrs. L. D. 
Burwell, and also stock in the Cape Fear Gin Company and the Lilling- 
ton Warehouse Company. 

‘And it is considered, ordered and adjudged that the restraining order 
heretofore issued in this cause is hereby annulled and dissolved, and 
that the cost of this action be paid out of the funds of the estate. 

“J. Lroyp Horton, Judge.” 


Defendant, the town of Lillington, excepts and appeals. 


Baggett & McDonald and J. Crawford Biggs for plaintiff. 
Charles Ross for defendant, the town of Lillington. 


-Hoxeg, J. The portions of the will which are controlling on the 
questions presented are as follows: 

“Item 1. I give and devise to my beloved wife, Ida Burwell, all of 
my real estate that I may own at my death, and also all personal prop- 
erty, money and choses in action of every kind and description, for her 
to have and to hold and to use as her own as her necessities may demand 
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during her hfe, and no more, and at her death all of said property, 
including the land and personal property aud moneys then on hand, I 
give and devise as follows: 

“Sec. 1. That my executor, and trustee hereinafter named, shall take 
full charge of all my property left on hand at the death of my wife, Ida 
Burwell, and shall convert all personal property, choses in action and 
accounts into money, and the said executor and trustee shall rent out 
all of my real estate to the best advantage, and if at any time any of 
said real estate will not bring sufficient rent to make a reasonable income 
from said property, and the enhancement in value in the judgment of 
the said executor and trustee would not justify the holding of the same, 
then the said executor and trustee is hereby authorized to sell such prop- 
erty on such terms as to the said executor and trustee may seem best and 
most profitable to the said estate.” 

The remainder of the will constitutes the property coming to the 
trustee pursuant to the foregoing sections and L. D. Burwell memorial 
fund, with specifie directions as to its management and disposition, 1n- 
cluding the construction and maintenance in conjunction with the town 
authorities of a municipal building for the town of Lillington, ete. 

It is fully recognized that where real property is devised to one for 
life, remainder over, unless a contrary intent appears in the will, the 
life tenant is entitled to its possession and control during the continu- 
ance of the estate, subject always to its liability to creditors, under the 
provisions of law. And the same principle usually prevails as to direct 
bequests of personal property except where it is given as a residuary 
bequest to be enjoyed by persons in succession, ete., In which case the 
property 1s converted into money and the interest paid to the legatces 
during the existence of their respective estates. Bryan v. Harper, 
177 N. C., 309; Szmmons v. Fleming, 157 N. C., 389; In re Knowles, 
148 N. C., 461-466; Britt v. Smith, 86 N. C., 305; Ratch v. Morris, 78 
N.C., 877; Smith v. Barham, 17 N. C., 420. 

On the present record it appears that all the personal property has 
been required for the payment of the testator’s debts, only the question 
as to the realty being presented; and this being true, not only is there 
no intent expressed on the face of the will in contravention of the prin- 
ciple as stated, but a perusal of the instrument gives clear indication 
that the same is in affrmance of the rule generally prevailing on the 
subject, and that it was the intent of the testator that his entire prop- 
erty was to pass into the control and possession of his widow, “to have, 
hold and use as her own as her necessities may demand.” <And that 
only such of the property as is “left on hand” at the death of the wife 
is devised to the trustees to be converted into the memorial fund above 
referred to. 


- 
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It may be well to note that under the terms of the will passing the 
property to the wife for her life, the added expression, devising to the 
trustees the property “left on hand at the death of my wife,” confers on 
the wife no right to sell and convey the realty in fee, but such powers 
as are conferred upon her by the will as to that part of the property are 
restricted to proper enjoyment of the estate and interest given her, to 
wit, a life estate and “no more.” Muller v. Scott, 185 N. C., 556; Her- 
ring v. Williams, 158 N. C., 1. 

In our opinion the rights and interests of all the parties have been 
properly safeguarded, the judgment of his Honor is in accord with our 
decisions on the subject, and the same is in all respects 


Affirmed. 





L. O. BATTS v. HOME TELEPHONE AND TELEGRAPH COMPANY. 
(Filed 26 September, 1923.) 


1. Negligence—Personal Injury—Permissive Use of Alley. 

Where the owner of a building in a town has continuously permitted 
his alley between his and an adjoining building to be used as a passage- 
way by the public, and knowingly and negligently allowed it to become 
obstructed and dangerous, causing injury therein to the plaintiff, it is 
sufficient evidence upon the issue of actionable negligence, ete., to be sub- 
mitted to the jury, and defendant’s motion as of nonsuit is properly over- 
ruled. 


2. Negligence—Personal Injury—Measure of Damages—Instructions— 
Appeal and Error. 


An instruction on the issue as to the measure of damages in a personal- 
injury case, not resulting in death, failing to limit such damages to the 
present net cash value of the diminution of the plaintiff's earning capacity, 
caused by the injury, is reversible error; and the rule of damages in such 
instances given in Ledford v. Lumber Co., 188 N. C., 614; Johnson v. 
R. R., 168 N. C., 451, cited and approved. 


ApvpraL by defendant from Herr, J., at June Term, 1928, of Epcr- 
COMBE. 

Civil action to recover damages for an alleged neghgent injury. 

Upon denial of hability, and issues joined, the jury returned the fol- 
lowing verdict: 

“1, Did the defendant company and owner of the alley between its 
building and the Masonic Temple building permit the same to be used 
by the public as a passage-way between Main and Washington streets 
in the city of Rocky Mount? Answer: ‘Yes,’ 

“2, Did the defendant company knowingly and negligently allow said 
passage-wav and alley to become obstructed, or permit an opening 
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thereon to be and remain open and thereby imperil and endanger those 
who were permitted to use the same? Answer: ‘Yes.’ 

“3. Was plaintiff injured by reason of negligence of defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“4. Did plaintiff by his own neghgence contribute to the injury com- 
plained of? Answer: ‘No’ 

“5. What damages, if any, is plaintiff entitled to recover? Answer: 
‘Fight thousand dollars.’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 


J.B. Ramsey and W. O. Howard for plainteff. 
L. V. Bassett and Bynum, Hobgood & Alderman for defendant. 


Stacy, J. The defendant’s main exception, as stressed on the argu- 
ment and in its brief, is the one directed to the refusal of the court to 
grant its motion for judgment as of nonsuit, made first at the close of 
the plaintiff’s evidence, and renewed at the close of all the evidence. 

There was evidence tending to support the jury’s finding on the first 
three issues; and this, we think, was sufficient to import liability under 
authority of Campbell v. Boyd, 88 N. C., 1381; Monroe v. &. f., 151 
N.C., 374. See, also, 20 R. C. L., 65, where the rule applicable is stated 
as follows: 

“Where the owner or oceupant of premises, with knowledge and for a 
long period of time, permits the public to use the premises without 
objection, for the purpose of traveling across the same on a well-estab- 
lished and safe path or highway, he cannot, without giving notice, 
render the premises unsafe to the injury of those who have used such 
highway, and have no notice of the changed condition, without being 
responsible for the resulting injury.” See, also, Morrison v. Carpenter, 
Anno. Cas., 1915-D, 319, and note. 

But we think there was error in the charge on the issue of damages 
which entitles the defendant to a new trial on this issue. Huis Honor 
instructed the jury as follows: 

“Tn determining this you will award to plaintiff, not the total amount 
that he could have made, if you find what he could have made, before 
he was injured, but the present cash value of his net income, that is to 
say, what he would have received after paying his own personal ex- 
penses.”’ 

Here the court, inadvertently and for the moment, no doubt, appar- 
ently fell into the error of confusing the rule with respect to the measure 
of damages in actions for wrongful death with that in actions for per- 
sonal injuries resulting onlv in a diminution of the plaintiff’s earning 
capacity. 
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A correct statement of the rule for the admeasurement of damages, 
applicable to the present case, will be found in Ledford v. Lumber Co., 
183 N. C., 614; Johnson v. R. B., 163 N. C., 451, and it would only be 
a matter of repetition to restate it here. 

For the error, as indicated, there must be a new trial on the issue of 
damages. But the new trial will be limited to this issue, as we find no 
error in respect to the other issues. Pickett v. R. R., 117 N. C., 616. 

Partial new trial. 





STATE v. SUNCREST LUMBER COMPANY. 
(Filed 26 September, 1923.) 


1. Sunday—Criminal Law—Railroads—Logging Roads. 


A lumber railroad, over which steam locomotives haul logs, comes 
within the provisions of C. 8., sec. 8480, making it a misdemeanor for 
railroads to permit the operation of trains, etec., on Sunday, whether it 
transports freight or passengers, for hire or otherwise, and it is im- 
material whether it was for the sole purpose of supplying its extensive 
lumber manufacturing plants on Monday. 

2. Same—Constitutional Law. 


The setting aside of Sunday as a day of rest and quiet is not a religious, 
but a police regulation, necessary to the health and welfare of the people, 
and it applies to railroads, including logging roads (C. 8., sec, 3480), to 
the employees therein engaged: and the provisions of our Constitution 
requiring religious liberty have no application. 


APPEAL by defendant from Bryson, J., at July Term, 1923, of Hay- 
Woop. 

The defendant was convicted, at July Term, 1923, of Haywood, of the 
offense of operating a train on Sunday. The following was the special 
verdict : 

That the defendant, the Suncrest Lumber Company, 1s a corporation, 
duly organized under the laws of the State of Delaware, and 1s author- 
ized regularly and duly licensed to do business in the State of North 
Carolina under its charter; that the said Suncrest Lumber Company is 
an industrial corporation, without authority under the laws of North 
Carolina to operate and maintain a public-service railroad, and owns a 
large boundary of timber in the mountains of Haywood County, and is 
engaged in cutting and removing said timber to its sawmills, where the 
same is manufactured into lumber; that said defendant owns two band 
sawmills, situate in said Haywood County, and for the purpose of con- 
veying the logs, which are cut in the woods, to its mills, owns and oper- 
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ates a staudard-gauge private railroad, and draws cars, loaders and 
other necessary instrumentalities over said railroad track by means of 
locomotive engines, which are propelled by steam; that on its said rail- 
road the defendants haul only its logs aforesaid, and its necessary pro- 
visions, supplies, implements, etc., for itself and laborers employed by 
it, and is not now, and was not at the time of the finding of the bill of 
indictment in this cause, a common carrier, and was not and is not 
engeged as a common carrier of freight or passengers; that the defend- 
ant employs in the prosecution of its business as a lumber corporation 
a great number of men in the woods, on the railroad, and in its two 
band sawmills, and in order to have sufficient logs at its mills to operate 
the same on Mondays and furnish employment for its men engaged in 
said mills, it, at times, operates its said railroad on Sundays and delivers 
logs by means of operating said railroad to one or both of its said mills; 
that on 24 September, A. D. 1922, the same being Sunday, the defendant 
operated, or caused to be operated, one of its steam locomotives upon its 
railroad, and ran the same into,the mountains, and loaded, or caused 
ears drawn by it to be loaded with logs, and delivered the same to its 
sawmill for the purpose of being sawed into lumber on the following 
day, to wit, Monday. 

If, upon the foregoing facts and special verdict, his Honor is of the 
opinion that the defendant is guilty, as charged in the bill of indict- 
ment, then we, the jury, return for our verdict “Guilty”; and if, upon 
said facts and special verdict, his Honor is of the opinion that the 
defendant is not guilty, then our verdict is “Not guilty.” 

Upon the return of the special verdict of the jury, the court being of 
opinion as a question of law, the jury, upon the facts, found that the 
defendant is “Guilty.” 

Upon the verdict the court sentenced the defendant to pay a fine of 
$500 and costs. Appeal by defendant. 


Attorney-General and Assistant Attorney-General for the State. 
Merrimon, Adams & Johnston for defendant. 


Crarx, C. J. The point presented for our consideration is the con- 
struction of C. §., 8480, which provides that “No railroad company 
shall permit the loading or unloading of any freight car on Sunday; 
nor shall it permit any car, train of cars or locomotive to be run on 
Sunday on any railroad, save in case of accident, except such as may be 
run for the purpose of transporting the United States mail, passengers 
with their baggage, and ordinary express freight in express cars exclu- 
sively, and except such as may be run for the purpose of transporting 
fruits, vegetables, livestock, and perishable freight.” 
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The statute further provides that “Any railroad company violating 
the provisions of this section shall be guilty of a misdemeanor in any 
county in which such car or train of cars or locomotive shall run, or in 
which such freight car shall be loaded or unloaded, and upon conviction 
shall be fined not less than $500 for each offense.” 

There is no substantial difference between the language in this section, 
“No railroad company shall permit,” etc., and the language of the 
Fellow-Servant Act (C. 8., 3465). The expression used in the latter 
section is, “Any railroad company operating in this State,” ete. In the 
latter case the Court held, in construing the statute, that it applied to 
lumber railroads, such as in the present case. Hemphill v. Lumber Co., 
141 N. C., 487. This ruling, that a lumber company comes within the 
words, “railroad company,” has been approved some twenty times by the 
Court, from the Hemphill case, 141 N. C., 487, down to Cook v. Mfg. 
Co., 182 N. C., 213, and Craig v. Lumber Co., 185 N. C., 562. 

In Hemphill v. Lumber Co., supra, the Court held that the terms, 
“any railroad company operating in this State,” embraced a logging 
road, because, though it is not a common carrier of freight and passen- 
gers, its employees engaged in the operation of its trains are exposed to 
the same dangers and risks as are employees of the railroads operating 
as common carriers, and come within the spirit and intent of the act; 
and that the use of the word “railroad” designates any road operated by 
steam or electricity on rails. 

In Melville v. Hasley, construing what is now C.'S., 3955, the Court 
said: “The statute in its operation is confined to manual, visible or 
noisy labor, such as is calculated to disturb other people; for example, 
keeping open shop or working at a blacksmith’s anvil.” The Court 
held that the Legislature had power to prohibit labor of this kind on 
Sunday, on the ground of public decency. In Rodman v. Robinson, 
134 N. C., 503, the whole subject and history of Sunday legislation 
is discussed, and it 1s pointed out that the power of the Legislature 
to prohibit labor on Sunday is founded, not upon religious considera- 
tions, but for economic considerations, which require an enforced rest 
in the arduous and strenuous avocations in life, and out of due con- 
sideration to public opinion, which requires some pause, not only in 
the wearing activities of life, but some abatement of the noise and 
bustle around us. That case has been affirmed eight or nine times 
since, down to S. v. Pulliam, 184 N. C., 687, where the subject was again 
fully considered. 

It plainly follows, from the consideration of the legislation and the 
decisions construing it, that a lumber railroad, over which steam loco- 
motives haul logs, comes within the evil which is forbidden by C. S., 
3480. 
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Tn Rodman v. Robinson, 184 N. C., 509, this Court, citing provisions 
both of the State and Federal constitutions, said that to compel anyone 
by statute “to observe Sunday for religious reasons would be contrary 
to our fundamental law. The only ground upon which Sunday laws can 
be sustained is that, in pursuance of the police powers, the State can, 
and ought, to require a cessation of labor upon specified days to protect 
the masses from being worn out by incessant and unremitting toil. If 
such days happen to be those upon which the larger part of the people 
observe a cessation of toil for religious reasons, it is not an objection, 
but a convenience.” In that opinion it was further said: “If it was 
presumption in Uzza to put forth his hand to stay the tottering ark of 
God at the threshing floor of Chidon, it is equally forbidden under our 
severance of church and state for the civil power to enforce cessation of 
work upon the Lord’s Day in maintenance of any religious views in 
regard to its proper observance. That must be left to the consciences 
of men as they are severally influenced by their religious instruction. 
Churches differ widely, as is well known, on this subject; the views of 
Roman Catholies and Presbyterians, for instance, being divergent, and 
the views of other churches differ from both”; citing also the fact that 
“as a religious day of rest the seventh-day Baptists, as well as the 
Hebrews and some others, keep Saturday, and the Mohammedans ob- 
serve Friday.” In that case (Rodman v. Robinson), after reviewing 
the history of legislation and the decisions on the subject of Sunday 
observance, the Court says that while the statutes of the several States 
still differ on the subject of Sunday legislation, all of these enactments 
are now based upon the police power, that some rest may be guaranteed 
to the workers and to avoid offense by the noise and tumult of traffic 
and labor to the great majority who desire a day of quiet and peace for 
their devotional services. 

The decision in Rodman v. Robinson has been often cited and ap- 
proved down to S. v. Pulliam, 184 N. C., 687, as well as the case of 
Hemphill v. Lumber Co., 141 N. C., 487, down to Craig v. Lumber Co., 
185 N. C., 562. 

The hammer and the anvil and the trowel have long since ceased to 
ring on the Sabbath in the cities and places frequented of men, but in 
the forests and on the mountain sides there has still been shouting and 
the turmoil of men engaged seven days in the week in hauling logs by 
railroad. It was to prevent this and other discriminations that this act 
was passed, for violation of which this defendant has been convicted. 

It was not so very long since women and children were harnessed 
abreast with dogs to haul coal out of the mines in England, and in the 
sweatshops in this and other countries children of four years of age 
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were enforced to daily toil for a living. They were beneath the con- 
sideration of the law which owed them no protection. 

Some years since, in response to the growing humanity of the age, the 
New York Legislature passed an act prohibiting the working of bakers 
more than ten hours a day in a temperature of over 120 degrees. It was 
purely a police regulation hke this, which protects the workers in the 
forests from seven days labor, and the highest court in New York held 
it valid; but the Supreme Court at Washington, by a vote of five to 
four, held it unconstitutional, because, as the lawyers of the employers 
contended, the bakers had “a right to contract,’ and the bakers were 
told that they must work as long as their employers should require, and 
at ovens as hot as they chose to heat them. Lochner v. New York, 198 
U. S., 45. But when the great struggle for civilization came, and the 
manhood and youth of the country crossed the seas in defense of human 
rights, the government taking over the railroads, there was enacted the 
Adamson eight-hour law for all railroads, and no man questions it. 

But, a few years since, in North Carolina it was not unusual in some 
industrial establishments for twelve hours labor to be required, and there 
was no limit as to the age of children in any. The first protection 
extended to the children came, not from the legislative department, but 
by an equally divided decision of this Court in Ward v. Odell, 126 
N. C., 946, which was later followed up by a majority opinion in Fitz- 
gerald v. Furniture Co., 181 N. C., 636, and that in turn was succeeded 
by the present child-labor law. | 

In the last. few weeks the United States Steel Company, the most 
powerful corporation in this country, without the decision of any court 
or any statute, bowed to the irresistible force of public opinion, abol- 
ished the seven-day week and twelve-hour day, and conceded a forty- 
eight-hour week’ to its employees, and the printing fraternities through- 
out the country and some other vocations have gained a forty-four-hour 
week. | 

The legislation here in question, which gives to workers in the 
secluded forests in the strenuous toil of hauling logs bv rail the protec- 
tion of the law against a seven-day week, is but part of the movement 
of the age. 

It is clearly within the power of the Legislature to enact this statute, 
and twenty decisions of this Court have said that it extends to all rail- 
roads, with the exceptions named therein, and embraces these logging 
roads. 

Justice to the employees has proven to be to the profit and benefit of 
the employer. 

While it is true that in Williams v. Mfg. Co., 175 N. C., 226, it was 
held that the comparative-negligence statute (C. S., sees. 3467-8-9) did 
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not apply to lumber roads, on account of the peculiar wording of the 
act, “common carrier by railroad,” yet the General Assembly of 1919, in 
answer to this decision of the Supreme Court, declared that the act 
aforesaid should apply to logging roads and tramroads (C. S., 3470). 
This latter statute also tends to sustain the view that the terms, ‘‘no 
railroad company,” in C. 8., 3480, apply to a logging road engaged in 
hauling logs. 

While, independent of statute, any person can do the work of an 
ordinary avocation, 1f it does not amount to a public nuisance, on Sun- 
day as well as on any other day, the Legislature evidently intended that 
the prohibition against the operation of any railroad on Sunday should 
apply to the hauling of logs by any railroad used for that purpose. The 
object of the statute is to conserve the health and welfare of those 
engaged in the strenuous work of hauling logs by rail, and to preserve a 
decent regard for the quiet and orderly observance of a day of rest by 
prohibiting hauling logs and other freight, excepting mail and express 
and fruit and hvestock and perishable freight, on Sundays. 

No error. 








STATE Ex REL. R. H. LEE Et ats, v. EE. MARTIN anp NEW AMSTER- 
DAM COMPANY. 


(Filed 26 September, 1928.) 


1. Clerks of Court—Principal and Surety—Officers—Official Bonds. 


In an action against a corporation, surety on the bond of a defaulted 
clerk of the Superior Court with whom certain moneys had been deposited 
for plaintiff and lost through the clerk's defaleation, it appeared that the 
defendant surety company had given the bond for the first term of the 
defaulter, and resisted payment upon his succeeding term on the ground 
that the clerk had then not been properly inducted into office for his fail- 
ure to take the oath of office: Held, the written acknowledgment of the 
defendant surety company that the bond had then been renewed and was 
in force from the commencement of the second term of office, and its 
acceptance of the premiums therefor, estopped it to deny its liability 
thereon. 


2, Same—Statutes. 


Held, under the facts of this case, error for the trial judge to exclude 
liability of the surety upon the defendant's second bond, the statute giving 
the plaintiff the right to sue from time to time until the full penalty 
incurred under both of the bonds is recovered, limited solely by the 
amount of the bonds, ete., when incurred thereunder, though the incum- 
bent may have held only under color of his office: and a judgment deny- 
ing liability upon the ground that the incumbent was “a hold-over’ from 
his preceding term, is reversible error, C.S., sec. 3d-4. 
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3. Same—Renewals—Acknowledgment—Cumuulative Liability. 

Where the surety has renewed the bond of a clerk of the court upon his 
election to that office a second time, acknowledged its liability and re- 
ceived premiums thereon, its liability is cumulative for all defaications 
thereunder, whether for the second term its principal was continuing to 
act de facto or de jure. 


4. Same—Oaths of Office—Evidence—Questions for Jury. 


Where the surety sued ,upon the bond of a defaulting clerk of the 
Superior Court, resists recovery as such, on the ground that the clerk 
had not been duly sworn and inducted into office the second and succeed- 
ing term, the best evidence is the oath filed in his office; but upon failure 
of this, parol evidence of the fact is admissible; and when in doubt, the 
issue should be submitted to the jury. 


5. Same—Estoppel of Principal. 

A clerk of the court or other official who has been elected to office for a 
second term and enters into the duties thereof, is estopped to deny the 
legality of his tenure; and the provisions of our Constitution requiring an 
oath of office before entering into the duties thereof does not affect his 
eligibility thereto. 

6. Same—Estoppel of Surety. 

A surety on the bond required by public official is estopped to deny the 

facts stated in its obligation. 
7. Same—Limitation of Actions. 

The six-year statute of limitation (C. S., sec. 489) is applicable to an 
action against the surety on the bond of a defaulted clerk of the Superior 
Court. 

8. Same—lInterest. 

Interest which, if added to the principal, would exceed the amount 
limited in the bond of a surety given for a defaulted clerk, is recoverable 
in an action by one who has thereby suffered loss. 

9. Same—Penalties—Statutes. 


The sureties on the official bond of a clerk of the Superior Court are 
liable, under the provisions of our statute, to those suffering loss through 
his default, for damages at the rate of 12 per cent per annum from the 
time of its unlawful detention until the lawful amount has been paid, 
which is not affected by the consolidation of several separate actions 
brought by like claimants thereunder, 


APPEAL by plaintiffs from Grady, J., at May Term, 1923, of Pamuico. 

This action was originally brought by R. H. Lee to recover $1,172.14 
from the defendant E.*E. Martin, former clerk of the Superior Court 
of Pamlico County, and his surety and codefendant, the New Amsterdam 
Casualty Company. This fund was deposited in court, 20 May, 1917, by 
L. J. Upton & Co. for plaintiff Lee, awaiting the trial of his action 
against L. G. Upton & Co. After the case was disposed of in the 
Supreme Court (Lee v. Upton, 178 N. C., 198), plaintiff, on 20 October, 
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1919, demanded of the defendant Martin the payment of said fund, and 
was advised by said Martin that he would pay over the same in a 
few days. 

The defendant Martin had been duly elected clerk of the Superior 
Court of Pamlico County at the general election in 1914, and on 8 De- 
cember, 1914, was duly inducted into office. He was again reelected in 
1918 and duly inducted into office for a second term the first Monday in 
December, 1918, and held said office until his forced resignation, on 
27 January, 1921. On his first induction into office he gave as surety 
on his official bond the New England Casualty Company of Boston. 
In November, 1916, his first surety, said New England Casualty Com- 
pany, went out of the bending business, and he gave another official 
bond in the sum of $5,000, with the New Amsterdam Casualty Com- 
pany as surety, said bond being duly acknowledged and approved by the 
county commissioners. | 

The case of R. H. Lee v. E. E. Martin was tried at November (1922) 
Term of Pamlico, verdict and judgment being entered in favor of plain- 
tiff for the full amount of his claim of $1,172.14. At the same term, in 
the case of Annie Haskins, by next friend, W. C. Aldridge, against the 
same defendants, there was a verdict and judgment against both these 
defendants in favor of said plaintiff for $215 for a small fund held by 
said Martin as receiver 

Calvert, J., presiding at said term of court, signed an order con- 
solidating the said two cases of Lee and Haskins with all other cases 
against said clerk for defalcation, which order deferred the collection of 
the said two judgments in the Lee and Haskins cases until the decision 
of the other seven cases against said clerk, the total amount involved in 
the nine suits against these defendants amounting to approximately 
$9,000. These other suits were to recover sums put in the office of the 
defendant Martin at varlous times during the years 1918 and 1919, 
which the jury found that said Martin collected and misappropriated. 

The court held, however, that the surety, the New Amsterdam Cas- 
ualty Company, was only liable for $5,000, the penalty of Martin’s bond 
for the term of office current when it was executed, December, 1916, and 
that there was no liability against the surety on the bond required for 
the second term, upon the ground that Martin did not take the oath of 
office in December, 1918, and, therefore, was not properly inducted into 
office for the term beginning on that date. There was evidence by the 
chairman and another member of the board of county commissioners 
that the defendant Martin took the oath of office and was properly 
inducted into office as clerk of the Superior Court of Pamlico on the 
first Monday in December, 1918. Martin himself was the only witness 
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to the contrary, and had just been sentenced for three years in the peni- 
tentiary for embezzlement. The court (Grady, J.) adjudged “that the 
defendant Martin was clerk of the Superior Court for the remainder of 
his term from 1 December, 1916, until the first Monday in December, 
1918, and was clerk of the court as a hold-over from the former term, 
from the first Monday in December, 1918, until 27 December, 1920, 
with the defendant, New Amsterdam Casualty Company, as his surety 
in the penal sum of $5,000 on the bond, No. 28863, duplicate original of 
which was before the court, and the said $5,000 is the limit of all la- 
bility of the defendant, New Amsterdam Casualty Company, as surety 
of the said KE. E. Martin on his office bond or bonds,” and adjudged 
“that the relators recover of the defendant, New Amsterdam Casualty 
Company, as surety of the said E. E. Martin, the following amounts in 
full discharge of the defendant, New Amsterdam Casualty Company, of 
its liability on the official bond or bonds of the defendant E. E. Martin, 
except its lability for costs in this action, which shall be paid in addi- 
tion to said $5,000, to wit”: and thereupon adjudged a jro rata applica- 
tion of said $5,000 to all the relators in the nine judgments for defalca- 
tion as clerk, as adjudged by the several verdicts and judgments ob- 
tained therefor. 

The judgment of the court was that the defendant E. E. Martin had 
continued in office as clerk of the Superior Court until February, 1921. 

The plaintiff assigned as error in the judgment: 

First, that the court erred in refusing to submit to the Jury whether 
the defendant, New Amsterdam Casualty Company, was surety on the 
official bond of E. E. Martin until 27 January, 1921. 

Second, that the court erred in holding that there was not sufficient 
evidence to go to the jury that the defendant Martin qualified and was 
inducted in the office for his second term, beginning December, 1918. 

Third, that the court erred in holding that the hability of the defend- 
aut, New Amsterdam Casualty Company, as surety, is only $5,000. 

Fourth, the court erred in holding that the said defeudant Martin, as 
clerk, was a hold-over of said office without being duly inducted and 
qualified for a second term. 

Fifth, the court erred in holding that $5,000 is the full hmit of the 
defendant, New Amsterdam Casualty Company’s hability as surety on 
the defendant Martin’s official bond. 

Sixth, the court erred in finding that the amounts prorated to the 
several relators mentioned in the judgment, especially as to the relators, 
R. H. Lee, Annie Haskins, by next friend, W. C. Aldridge; Pamlico 
County, and the Board of Education for Pamlico County, B. W. Best, 
administrator of the estate of Pauline Ebron and Jacob Long, Andrew 
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Neal and others, is a full discharge of the defendant, New Amsterdam 
Casualty Company, for lability on the official bond or bonds of the 
defendant Martin. 

Seventh, the court erred in finding that the amount paid into court, 
referred to in said judgment, is in full of all habilhty of said surety, 
except costs. 

Eighth, the court erred in holding that other relators, including the 
relators mentioned in this exception, are barred by said judgment of all 
‘yight of action and claims against the defendant, New Amsterdam 
Casualty Company, on the official bond of said Martin. 

Ninth, the court erred in signing the judgment as set out in the 
record. 


Z.V. Rawls for plaintiffs. 
F.C. Brinson and Ward & Ward for defendant casualty company. 


Crarx, C. J. Each and every one of the nine exceptions to the judg- 
ment should be sustained. Exception 1. C. 8., 354 provides that the 
official bond of the clerk of the Superior Court shall not “become void 
upon the first recovery, or if judgment is given for the defendant, but 
may be put in suit and prosecuted from time to time until the whole 
penalty is recovered; and every such officer and the sureties on his 
official bond shall be liable to the person injured for the acts done by 
said officer by virtue and under color of his office.” 

The defendant bonding company filed in this proceeding its written 
admission that the bond for the second term was in full force and effect. 
This letter, written by Robert M. Golder, superintendent of the bonding 
company, 27 December, 1920, 1s as follows: 

“Mr. Paul Woodard, Chairman, Board of County Commissioners, 
Bayboro, N. C. Dear Sir: On 16 November, 1916, the New Amster- 
dam Casualty Company became surety on the bond of Edgar E. Martin 
as Clerk of the Superior Court, Pamlico County, North Carolina. The 
bond was executed for the term beginning 1 December, 1916, and ending 
1 December, 1918, or until Mr. Martin’s successor was elected or ap- 
pointed and qualified. The above bond has been continued from year 
to year by the payment of an annual premium of $25. The bond con- 
tains a clause whereby the surety may terminate its hability by giving 
thirty days notice in writing to the Board of County Commissioners of 
Pamlico County, North Carolina, and in accordance therewith, please 
consider this communication as our notice to terminate our liability, 
under Mr. Martin’s bond, on and after 22 December, 1920.” 

The defendant, the said bonding company, had previously made the 
following admissions in writing: 
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“2 April, 1920. Messrs. McClenaghan, Griffith & flayes, Raleigh, 
N.C. Gentlemen: Re bond of E. E. Martin, Clerk of Superior Court, 
Pamlico County. This bond appears to have been written, December, 
1916, for four years, and we understand by your letter cf 28 November, 
1918, addressed to Mr. Martin, as follows, viz.: “Re bond 28863, self, 
$5,000, as Clerk Superior Court, Pamlico County. We have charged 
renewal premium of $25, due 18 December.’ ” 

“2 August, 1920. Messrs. MceClenaghan, Griffin & Hayes, Raleigh, 
N. C. Gentlemen: Re E. E. Martin, C. S. C., Pamlico County. Re-- 
plying to your letter of the 24th ult., in reference to the above matter, 
beg to say that we wrote you on 2 April as follows: ‘Re bond of E. E. 
Martin, Clerk Superior Court, Pamlico County. This bond appears to 
have been written, December, 1916, for four years, and we understand 
by your letter of 28 November, addressed to Mr. Martin, as follows, 
viz.: “Re bond 28863, self, $5,000, as Clerk Superior Court, Pam- 
licoCounty. We have charged renewal premium of $25 due 18 Decem- 
ber.” ’? That the original bond is still in force and will be until the 
expiration of the second four-years term, beginning December, 1916. 
Is this correct ?” 

“Baltimore, Md., 10 August, 1920. In re bond No. 28863, Edgar E. 
Martin, Clerk of Superior Court, Pamlico County, N. C. MeClena- 
ghan, Griffin & Hayes, Raleigh, N. C. Gentlemen: We have your letter 
of 5 August with reference to the above. In reply will say that our 
records indicate that the above bond has been renewed until 1 Decem- 
ber, 1920. Trusting this gives you the necessary information, we re- 
main.” oe 

“Raleigh, N. C., 12 August, 1920. Mr. Z. V. Rawls, Attorney, Bay- 
boro, N. C. &e bond 28863, Edgar E. Martin, due 1 December. Dear 
Sir: Reply to yours of the 2d inst. Enclosed you will find original 
letter of the 10th inst. from public official department of the bonding 
company, which reads: ‘We have your letter of 5 August, with refer- 
ence to the above. In reply, will say that our records indicate that the 
above bond has been renewed until 1 December, 1920. Trusting this 
gives you the necessary information.’ With best wishes. Yours truly, 
C. T. McClenaghan, Raleigh, N. C.” 

The ruling of the court that the liability of the defendant bonding 
company was limited to $5,000 on its official bond of 16 November, 
1916, was therefore erroneous upon the written admission of the defend- 
ant. The bond had been renewed on 1 December, 1920, and, therefore, 
there was accumulative liability for all defalcations as evidenced by 
the judgments on record not exceeding the amount of $5,000 on the first 
bond and of $5,000 additional on the second bond. 22 R. C. L., sec. 185, 
p. 503; Whatehurst v. Hickey, 3 Mart. N.S. (La.), 589; 15 Am. Dec., 
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167, and notes; 82 Am. Dec., 764; 90 Am. St., 189. All official bonds, 
of course, should be recorded. However, the surety is estopped to 
deny the validity of the bond on the ground that it was not recorded. 
U.S. v. Bradley, 10 Peters, 343. 

The authority of persons who sign a bond for a surety company can- 
not be questioned where the evidence establishes not only that the com- 
pany, with knowledge of the bond, did not repudiate their authority, 
but that it received the premium owing to it by reason of being the 
surety on such bond. Hichorn v. New Orleans R. R., 114 La., 712; 
3 Anno. Cas., 98. | 

If the defendant Martin had executed a new bond on 6 December, 
1918, said bond would have been cumulative and would have been lable, 
not only for the defaleations occurring during that term, but for all 
that had accrued after the execution of the bond in December, 1916, and 
which defaleations were unpaid. The fact that the company received 
payment of the premiums on the bond as if executed on 6 December, 
1918, rendered it hable, not merely as a continuance of the liability of 
the bond executed in December, 1916, said bond not having been dis- 
charged, but made it lable upon the acknowledgment thereby of the 
obligation of surety accruing for the defaults of the de facto clerk 
under his new term of office beginning 6 December, 1918. All the 
defalcations as appears by the tenor of the judgments in evidence 
acerued either during the first bond executed in 1916, or subsequent to 
the acknowledgment of indebtedness upon the second bond of December, 
1918, said acknowledgment being evidenced by the written admissions 
of the casualty company as filed in the record, and by said casualty 
company’s receipt of the premium for assuming said lability. 

Exception 4 1s to that part of the judgment holding said clerk, Mar- 
tin, liable only as a “hold-over” of said office without being “duly 
inducted and qualified for a second term.” It appears in the record 
that Paul Woodard, chairman of the board of county commissioners, 
and W. R. Reel, another member of said board, both testified that 
Martin was duly sworn and inducted into office for a second term, be- 
ginning 1918. Of course, the best evidence of his induction into office 
for a second term would have been the oath of office filed in the office of 
clerk of the court and offered in evidence. It may well be that this oath 
could not be offered, because the defendant Martin may have destroyed 
it purposely to aid in protecting himself from liability; but that he was 
the de facto officer, acting as such and under a certified election, is suf- 
ficient to make the surety upon his bond responsible for his defaleations, 
and the written admission of the bonding company and its receipt of 
the premiums upon the bond are sufficient to fasten lability upon the 
bonding company for this second bond of December, 1918. Tad there 
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been any doubt upon the matter, it would have been the duty of the 
judge to submit an issue whether the defendant Martin was actually 
inducted into office; but the bonding company admits the receipt of the 
fees for executing the bond, and its liability therefor for his official acts, 
and the fact that the clerk was a de facto officer, discharging the duties 
of the post, was not questioned. 

The incumbent of an office, and performing the duties of the same, is 
estopped to deny the legality of his tenure. S. v. Long, 76 N. C., 254; 
Lumber Co. v. Hutton, 159 N.C., 445. It would be exceedingly dan- 
gerous and detrimental to the public interest if it were otherwise; and 
by reason of the failure of an officer occupying an official position like 
this, involving liabilities to infants and others for funds entrusted to 
his eare, he could be released from all responsibilities by an inadvertence 
in failing to take an oath of office which he holds himself out to the 
public as legally occupying, or could evade all financial liability for his 
acts by the loss of the oath or the destruction of its record. 

The Constitution of the State requires an oath of office before enter- 
ing upon the discharge of its duties. But this does not affect eligibility 
of the officer. He must be eligible when elected. The oath is after his 
election and is simply his promise to be faithful to the government and 
to his office, which assurance is binding on his conscience. Lee v. Dunn, 
73 N. C., 605. But the failure to take the oath does not release the 
incumbent of an office, whether merely de facto or de jure, from liability 
for his official acts. . 

Exception 8 is to the judgment excluding the other relators as barred 
from all right of action and claim against the bonding company ypon 
the official bond of said Martin. This is in direct conflict with C. S., 
439, which provides a period of six years for the commencement of an 
action against the official bond of a public officer. 

The last paragraph of the judgment of Calvert, J., consolidating the 
several cases at bar, does not impose any limitation upon the liability of 
the defendants. If the payment of premiums upon Martin’s bond for 
the second term of office, beginning in December, 1918, had not been 
evidence of the execution of the bond, or at least admission of liability 
for his official acts during said term, even then the judgment denying 
the plaintiff’s interest upon their judgments would have been erroneous. 

When a cause of action on an official bond arises in favor of a third 
person he is entitled to recover interest. Although the penalty on the 
bond fixes the limit of the liability of the surety at the time the lability 
arises, yet 1f the principal or surety fails to discharge that liability 
when it matures, interest will be allowed on the amount from the time 
the hability accrues, even though this would make the aggregate of 
recovery in excess of the penalty of the bond. 22 R. C. L., 518, para- 
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graph 206; Clispy v. Masten, 150 Ala., 1382; 124 Am. St., 64; Melullen 
vu. Bidg. -Assn., 64 Kans., 295; 91 Am. St., 236; 56 R. L. A., 924. 

The sureties on the bonds of public officers are estopped by their act 
of executing the bond to deny the facts recited therein. 22 R. C. L., 
520; paragraph 211. 

It is worthy of notice that a paragraph of defendant Martin’s bond 
executed by the defendant bonding company in 1916, and which was in 
full force and effect until 22 December, 1920, and which is set out in 
full in the record, provides: “It is mutually understood and agreed 
between all parties hereto that if the surety shall so elect, this bond may 
be canceled by giving thirty days notice in writing to the said Board of 
County Commissioners of Pamlico County, N. C.; and this bond shall 
be deemed canceled at the expiration of said thirty days, the said surety 
remaining lable for all or any act or acts covered by this bond which 
may have been committed by the principal up to the date of such can- 
cellation, under the terms, conditions and provisions of this lability 
thereunder, and, on surrender of the bond, refund the premium paid, 
less a pro rata part thereof for the time this bond shall have been in 
foree.”” 

The defendant surety company, having received premiums on this 
bond, by its own admissions, and having failed to notify the board of 
county commissioners, according to the terms of the said bond, until 
22 December, 1920, of its election to cancel said bond, that the same 
would be canceled from thereafter, 22 January, 1921, is estopped from 
denying its lability for all the official acts of their principal and 
codefendant, Martin, until 22 December, 1920. 

It is also clear that the plaintiff R. H. Lee, upon the face of the 
record, would be entitled to a modification of the judgment in his favor 
by adding 12 per cent interest upon the principal (%1,172.14) from 
October, 1919, to date of the demand; for C. S., 356, 357, provide that 
“When money is unlawfully detained by public officers, and the same is 
sued for in any manner whatever, the plaintiff is entitled to recover (on 
the bond), besides the sum detained, damage at the rate of 12 per centum 
per annum from the time of detention until payment. Hannah v. Hyatt, 
170 N. C., 634.” And the plaintiff Haskins is entitled to a modification 
in hke manner on the judgment in her favor ($215) by computing 
12 per cent interest thereon from 1 August, 1919; and the plaintiffs, 
Pamlico County and the Board of Education, are entitled to a modifica- 
tion of the judgment in their favor by calculating 12 per cent interest 
on the $1,040.95 principal thereof from April, 1922, the date of the 
summons. 

In like manner the plaintiff Bb. W. Best is entitled to a modification 
of the judgment in his favor for $500 by adding 12 per cent interest 
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thereon from 15 February, 1923, the date of the judgment; and the 
plaintiff Andrew Neal, in his favor, for $51.54 by the allowance of 12 
per cent interest from 15 February, 1923. 

Likewise the plaintiffs in the other judgments are entitled to have the 
same modified, adding 12 per cent interest thereon, as follows: The 
plaintiff J. Y. Sawyer is entitled to recover $779.22, with 12 per cent 
interest thereon from 27 October, 1920; the relator, L. J. Upton & Co., 
should recover $754, with 12 per cent interest thereon from 15 Novem- 
ber, 1919; the relators, Betty Mayo, Florence Mayo, and Emma Mayo, 
by their next friend, are entitled to recover $587.60, with 12 per cent 
interest thereon from 15 June, 1919; and the relator, Griffin, guardian, 
is entitled to recover on behalf of his wards $3,450, with 12 per cent 
interest on the $880 from 14 October, 1918, and on $1,440, with 12 per 
cent interest from 1 May, 1919, and on $1,150 thereof, with interest 
from 20 December, 1919. 

The above sums are recoverable as aforesaid on the bond of Novem- 
ber, 1916, and on the obligation assumed in December, 1918, when the 
bond was renewed, as stated by the bonding company in the above- 
written admissions, by the payment of premiums, though no physical 
bond may have been then executed by the said bonding company. 

Upon the entire record, the judgment should be reversed and the judg- 
ment modified and entered as above stated. 

Judgment for plaintiffs as modified. 





J. L. HARTSFIELD et at. y. CITY OF NEW BERN. 
(Filed 8 October, 1923.) 


1. Cities and Towns—Municipal Corporations—Railroads—Public Use— 
Statutes—-Constitutional Law. 

The acquisition of land to be used to connect a railroad in which the 
State and counties own an interest with the city's public wharves and 
docks for water commerce, and necessary to continue or develop the 
industries of its citizens, is for a public use, and not subject to the excep- 
tion that the city, in taking the right of way by condemnation from the 
owner, according to the provisions of its charter and the general statutes, 
were acting in violation of the Constitution in taking private property 
for a public use: and the private statutes specifically authorizing the 
proceedings is constitutional and valid. C. §8.. secs. 2791, 2792, 


2. Constitutional Law—Statutecs—Presumptions. 


The legal presumption is in favor of the constitutionality of a statute, 
and the courts will not construe if otherwise unless the conflict with 
the fundamental law is manifest and without reasonable doubt. 
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3. Cities and Towns—Municipal Corporations—-Condemnation—Discre- 
tionary Powers—Courts. 


Held, the courts will not interfere with the exercise of the reasonable 
discretion of a eity in determining upon the location and condemning 
lands for railroad purposes, when acting under the provision of constitu- 
tional acts of the Legislature. 

4. Statutes—Interpretation—Compilation. 

Whether a statute is private or public depends upon its purport and 
not upon the judgment of the person who directs the compilation in 
which it shall be published. 


ApprEaL by plaintiffs from Grady, J., at February Term, 1923, of 
CRAVEN. 

New Bern was founded by de Graffenreid and his followers on the 
land at the junction of the Trent and Neuse rivers, the Trent River 
flowing eastwardly and Neuse River flowing southwardly. The first 
streets laid out were East Front Street along the shore lne of the 
Neuse, and South Front Street along the shore of Trent River. These 
two streets intersect at right angles at what was then, and has ever since 
been, commonly known as Union Point. 

This place was the residence of the Indian king, Taylor, from whom 
de Graffenreid bought it, and erected thereon the first government house. 
In the angle of the two streets, extended, on the south and east, and 
between said streets and the channels of said rivers, lay some ten acres, 
more or less, of land covered by the waters of the two rivers. From the 
beginning, this land was regarded as community property by the 
Indians, by the first settlers under the proprietary government, during 
the colonial period, and when the State government was organized. The 
General Assembly, in 1779, vested the property in the commissioners of 
the town and their successors forever, “‘to and for the use of said town, 
and that the said commissioners, or their successors, forever, shall and 
may take and receive the rents, issues and profits of the same, for the 
use of the said town, and to and for no other use, intent or purpose 
whatsoever.” As stated by Maj. J. R. D. Matheson, corps of United 
States engineers, in his report to the War Department, 51 January, 
1921, “Tt is an ideal site for a public wharf with rail connection.” By 
an agreement of doubtful validity, 7 February, 1885, for the sum of $1 
per year, Moore & Brady attempted to lease the property for the term of 
ninety-nine years, with the privilege of an additional term of ninety- 
nine years, and establishing there an oyster-canning plant. They filled 
in several acres with oyster shells, and then quit business and conyeved 
their right to the property to E. H. & J. A. Aleadows Company, which 
erected a wall around the property to protect it from the wash of the 
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rivers, and built houses thereon and occupied and used the same. More 
than ten years ago the board of aldermen of the city required R. A. 
Nunn, city attorney, to investigate the validity of the lease, and he 
reported, 6 August, 1913, that in his opinion the lease was voidable, 
because made contrary to law. 

From that time until 13 January, 1923, negotiations for cancellation 
of the lease and surrender of the property to the city were pending. 
The occupants of the property claimed that the property was worth over 
$100,000 and that the improvements made thereon had cost them about 
$75,000. Duisinterested citizens, considering all of the circumstances, 
acting at the request of all concerned, estimated that the city should 
pay the occupants as much as $37,000, but the city finally acquired 
whatever interest the holder of the lease had for the sum of $22,500. 

Notwithstanding the well-known history of the property, the plaintiffs 
now contend that 1t was reacquired bv the city without public necessity, 
at an exorbitant price, for the benefit of one or more individuals, and 
as a device illegally to take the plaintiffs’ property from. them. 

The city contends that, in fact, the property has always belonged to 
the community, and that for many years there has been an urgent 
demand upon the part of the citizens generally that it be devoted to 
public uses, for the benefit of the great number of industrial and manu- 
facturing and shipping interests. As set out in the eighteenth allega- 
tion of the answer, and by resolution of the board of eldermen of said 
eity, it was duly determined that it is to the best interest of the city 
and, indeed, necessary for the city to acquire lands by purchase or con- 
demnation proceedings for the public uses and purposes of extending a 
railroad from the main track of the Atlantie and North Carolina Rail- 
road Company to Union Point. This railroad was built principally by 
the State and certain counties, and is still owned by them, Craven 
County owning 1,293 shares of its capital stock. Its physical connec- 
tion with the waterways and wharves at New Bern will not only benefit 
all of the people in Craven County, but all of the people in the State 
living in the territory wherein freight rates are based upoir rail and 
water competition at New Bern. 

The physical connection and combined use of the rail and water trans- 
portation facilities was the very idea and hope of Murphey, Graham, 
Morehead, and other men who promoted internal improvements before 
the Civil War. The track of the Atlantic and North Carolina Railroad 
crosses Trent River at New Bern at an angle, and plaintiffs’ narrow 
strip of land adjoining is so situated that by extending their line to the 
channel of Trent River the railroad company may be deprived alto- 
gether of reasonable or adequate docking facilities, and the railroad 
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company never has had anything more than a very narrow and in- 
adequate dock and wharf until this track was constructed parallel with 
Trent and Neuse rivers and connecting with the Union Point property, 
which is to be developed as a municipal wharf, as Wilmington, Norfolk, 
Baltimore, New York, and many other cities and towns on the water 
have developed municipal wharves as pubhie necessities, 

The entire work of laying tracks, building trestles and platforms has 
been fully completed, aud the actual operation of trains over the right 
of way is an established fact, existing for about thirty days prior to the 
hearing of this appeal, and the defendants asked that the same should 
be dismissed. 

A. temporary restraining order had been granted on 5 February, 1923, 
upon the complaint of the plaintiffs, which was used as an affidavit to 
restrain the defendants, its officers and agents from entering upon any 
part of the lands described in the complaint for the purpose of laying 
out a railroad sidetrack or for any other purpose, but upon affidayits 
and after a full hearing, on 16 February the restraining order was dis- 
solved by the judge, and the action was dismissed. Appeal by plaintiffs. 


A.D. Ward and T. D. Warren for plaintiffs. 
Guion & Guion and R. A. Nunn for defendant, city of New Bern. 


Crark, C. J. The record discloses that the land sought to be con- 
demned for the purposes of railroad facilities is a portion of land lying 
wholly within the business district of the city and devoted entirely to 
the wholesale business of the city, large industrial enterprises, coal 
yards, bottling plants, fish houses, wharyes, docks and warehouses of 
citizens, running through the mill yards, ship yards, cotton exchange, 
and the valuable property of the city, known as Union Point, at the 
confluence of the Neuse and Trent rivers, whereon wharves and ware- 
houses are to be erected on deep water for the loading and unloading of 
ships and vessels in connection with the operation of the railroad cars 
over the tracks laid through the district on the right of way acquired 
and condemned for that purpose, from which condemnation out of all 
of the owners whose lands have been taken for the purpose these plain- 
tiffs only appeal, and they alone charge for the right of way. 

The plaintiffs contend that this track is a private enterprise and not 
for the public use, and base this claim upon the ground that a railroad 
is sometimes termed a private carrier, but it is apparent that the con- 
struction of this track along the rivers through the business, shipping 
and manufacturing area of the city 1s one of the most valuable and 
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beneficial undertakings that has ever been entered upon in the city, and 
one from which the entire public do and will receive more actual benefit 
than any other public enterprise ever entered upon by the city govern- 
ment or the citizens of the community for the benefit of the public. 

From the above it will be seen the great benefit which the defendants 
expect to be derived by the whole community, and not only by the whole 
community, but by all persons in the State interested in the freight 
rates at New Bern from the operation of trains from the main line of 
the Atlantic and North Carolina Railroad, and other roads entering the 
city to deep-water terminus on Neuse and Trent rivers. 

The railroad track, the laying of which the plaintiffs seek to enjoin 
in this proceeding, has been entirely laid and the work completed, and 
trains have been for some time operating over the track in carrying and 
reeciving freight to and from the numerous warehouses and wharves 
and places of business along the right of way. 

This is not lke the case where a tree has been cut down, or other 
irreparable act has been committed, and, therefore, we need not consider 
the suggestion made by the city that the completion of this work is 
irreparable and could not be cured if there had been error committed; 
for in this case, if there had been error, the tracks, though laid down, 
could be torn up and the status quo ante restored. ‘The court would 
not be deciding an abstract question. 

We do not think, however, there has been any error committed. 
C. S., 2791, provides that when, in the opinion of the governing body 
of any city desiring to have and exercise the management and control 
of wharves or other public utilities which are or may by law be owned 
and operated or hereafter acquired by such city or by a separate asso- 
ciation, corporation or other organization on behalf, and for the benefit, 
of such city, any land, right of way, water right, privilege, or casement, 
either within or outside the city, shall be necessary for the purpose of 
opening, establishing, building, widening, extending, enlarging, main- 
taining, or operating any such wharves, ete., or other public utility so 
owned, operated and maintained by or on behalf of any such city, such 
governing body may purchase such land, right of way, water right, 
privilege, or casement from the owner or owners thereof, and pay such 
compensation as may be agreed upon. And ©. 8., 2792, provides that, 
1f such governing body is unable to agree with the owners for the pur- 
chase of such land, ete., condemnation of the same for such publie use 
may be made in the same manner and under the same procedure as is 
provided in chapter Eminent Domain, Art. II; and the determination 
of the governing body, board, commission, or department of government 
of such city of the land necessary for such purposes shal! be conclusive. 
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Section 58, Private Laws 1899—1. ¢., the charter of the city of New 
Beru—provides for the manner in which the board of aldermen shall 
straighten, widen or establish new streets when in their opimion the 
same shall be necessary. 

The General Assembly of North Carolina, by an act ratified 19 
December, 1921, chapter 128, Private Laws, Extra Session 1921, en- 
titled “An wAct to authorize the board of aldermen of the city of New 
Bern to open and, if necessary, to condemn Jand in said city for the use 
of a railroad side-track,” authorized the board of aldermen of the 
city of New Bern to “lav off, establish and open, in, over, through 
and across the territory in said city bounded by Hancock Street, South 
Front Street, Neuse River and Trent River, for the use of a railroad 
side-track and convenience of industries already established or to be 
established in said territory, a right of way, not less than 20 feet in 
width, and extending from the main track of the Atlantic and North 
Carolina Railroad Company in Hancock Street to Union Point on 
Neuse River, in the same mamner as said board is authorized by section 
53 of chapter 82 of the Private Laws of 1899 to lay off and establish 
new streets, and all the provisions of said section shall apply if con- 
demnation be necessary to acquire such right of way.” 

The plaintiffs contend that this act 1s void and unconstitutional, be- 
cause they say that it 1s a private act, and thirty days notice was not 
given before its passage. This contention was made before the General 
Assembly, 1t appears, from the time the bill was introduced until the 
close of the session, but the two committees, after fully hearing, decided 
that there was no constitutional prohibition; that the bill was not a 
private one, and that public necessity required its passage over the 
objections of the plaintiff and the gentlemen employed to prevent its 
passage. 

The plaintiffs’ counsel, in his brief, says: “This is undoubtedly a pri- 
rate law. It is printed in the private laws.” Whether a statute is pri- 
yate or public depends upon its purport and not upon the judgment of 
the person who directs the compilation in which it shall be published. 
In Hancock uv. R. R., 124 N. C., 222, where the Fellow-Servant Act had 
been printed as chapter 56, Private Laws 1897, the Court held it to be 
a publie act, notwithstanding, and said: “The mere fact that the statute 
appears in, and as a section of, a private one, does not make it private. 
It is well settled that one part of a statute may be private, while another 
part may be public and general, or local. It not infrequently happens 
that public statutes contain provisions of a private nature, and vice 
versa.” Ruffin, C. J.. in Humphries v. Baxter, 28 N. C., 487. The 
same ruling has been made in S. v. Wallace, 94 N. C., 828; Hancock v. 
R. R., 124 N. C., 225; 8S. v. Patterson, 184 N. C., 615. 
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An act of the Legislature is presumed to be valid, and all doubts are 
resolyed in its support, and it will not be held unconstitutional unless 
the conflict between the fundamental law and the legislation is manifest 
and without reasonable doubt. 

The condemnation in this case is for a public purpose, and it was 
within the power of the eminent domain under the provision of the 
statute above cited to take such property for public use in the manner 
stated. The operation of this side-track along the river fronts of the 
citv of New Bern must be of great benefit to all shippers, manufac- 
turers, merchants, and industries along the right of way. It is essential 
that the municipal docks and wharves shall be physically connected 
with the railroads of the country, and this track is the only means by 
which this can be done in the city of New Bern. 

The local office of the United States engineer completed the compila- 
tion of statistics for the commerce carried on Neuse River for the year 
1922, the same being published in the public press of the State. This 
compilation shows a total of 277,139 tons, valued at $6,382,364 in the 
1922 record, as against a record of less than half that tonnage for 1921, 
and not more than two-thirds of that value in the preceding year. 

The lack of terminal facilities has doubtless prevented the public 
from enjoying the low freight rates prevailing where water transporta- 
tion is obtained. To procure better freight rates has moved the people 
of that community to establish municipal wharves, but the wharves 
cannot be successfully maintained without railroad connection. 

In Bragg v. Weaver, 251 U. 8., 57, the Court held: ‘Where the 
intended use is public, the necessity and expediency of the taking may be 
determined by such agency and in such mode as the State may desig- 
nate. They are legislative questions, no matter who may be charged 
with their decision, and a hearing thereon is not essential to due process 
in the sense of the Fourteenth Amendment. AMississipp? & River Boom 
Co. v. Patterson, 98 U. S., 403; Backus v. Union Depot Co., 169 U. S., 
557; R. BR. v. N. Y., 176 U.S., 349; Sears v. Akron, 246 U. S., 251. 
Numerous cases have held that “the necessity and expediency of taking 
property for public use is a legislative and not a judicial question, and 
is not open to discussion.” Neither is 1t any longer open to question 
that “the Legislature may confer upon a municipality the authority to 
determine such necessity for itself. The question is purely political, 
does not require a hearing, and is not the subject of judicial inquiry.” 

The plaintiffs rely upon Stratford v. Greensboro, 124 N. C., 127, but 
as to that case it was said by Hoke, J., in Edwards v. Comrs., 170 
N. C., 451, cited in Allen v. Reidsville, 178 N. C., 5382: “In that case 
there was specific allegation, with evidence tending to show that the 
action of the city authorities was in pursuance to a contract admittedly 
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entered into with the individual defendant and making it according to 
plaintiff’s evidence, not at all improbable that the measure complained 
of was in promotion of a personal and private scheme in favor of the 
individual defendant, and not in furtherance of the pubhe interest.” 

In Lee v. Waynesville, 184 N. C., 568, Hoke, J., speaking for a unani- 
mous Court, and citing numerous cases expressly in point, says: “It is 
the accepted principle, declared and upheld in numerous decisions with 
us, that courts may not interfere in a given case with the exercise of 
discretionary powers conferred on local administrative boards for the 
public welfare, unless their action 1s so grossly unreasonable as to 
amount to an oppressive and manifest use of their discretion.” 

The act of the Legislature under which the city was empowered to 
act, and did act, in the condemnation of this right of way, was clearly 
within the power of the General Assembly, and there is nothing which 
indicates any defect, either in the motive or in the manner of the execu- 
tion of the power conferred. 

We cannot see that any injustice has been done to the plaintiffs in 
taking an easement for public purposes over a strip of land 20 feet in 
width aud 129 feet long, the said lot being 713 feet deep. It appears 
that there is nothing put on the mght of way taken except the rails of 
the railroad resting on cross-ties buried in the ground, and there is no 
obstruction whatever, except when trains are passing. No structure of 
any kind has been disturbed. Railroad facilities have been supplied to 
portions of plaintiffs’ property which did not have such facilities before. 
No calculable damage has been done to plaintiffs, and to all appear- 
ances there has been liberality in the assessment of damages. The claim 
of plaintiffs for $50,000 damages for an easement over 20 feet of land 
across the back end of a lot 129 feet long seems unreasonable. The 
plaintiffs charge that the city paid an exorbitant price in giving $22,500 
for the release of several acres of land, for a lease extending 160 years 
to come, which land was more advantageously located and which is at 
the junction of two streets and bounded by the channels of two rivers, 
with the improvements thereon. 

Upon the most careful survey and consideration of the claims made 
by the plaintiffs, we do not see that the right of eminent domain has 
been injuriously exercised to the detriment of the plaintiffs. It seems, 
upon the evidence, to have been called for by the geographical situation 
of the property in question and by the public and commercial needs of 
the city of New Bern and its citizens. All who had rights involved by 
the proposed extension of the railway to this point at the union of the 
two rivers have willingly, in the public interest, conceded the right of 
way without compensation, except these plaintiffs. They had a right to 
call for compensation, and that is a matter properly adjusted in con- 
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demnation proceedings, but there is no appearance or indication of any 
unconstitutionality in the act, or of oppression on the part of the city. 
Lhe enterprise thus undertaken was justified, and seems to have been 
imperatively demanded, by public necessity. 
Lhe judgment dissolving the injunction is 


Affirmed. 





THE T. C. MAY COMPANY v. THE MENZIES SHOE COMPANY. 
(Filed 3 October, 1928.) 


1, Evidence—Written Contracts—Parol Evidence. 
Exception that the written contract is the best evidence of its contents 
is without merit when the parties to the action have admitted its terms 
and no dispute has arisen on the trial in respect to them. 


2, Evidence—Trade—Custon1. 
Those whose knowledge of a custom in trade, from their own personal 
dealings and otherwise, are competent to give testimony on the trial as 
to the established custom therein. 


3. Same—Vendor and Purchaser-—Contracts—Reasonable Time for Ac- 
ceptance—Presumptions. 

Where a traveling salesman receives orders from a customer of his 
house, subject to its acceptance, without stating the tirae in which such 
right shall be exercised, the law presumes that a reasonable time therefor 
is given; and upon competent evidence as to what duration is reasonable, 
a question is presented for the determination of the jury. 


4, New Trials—Appeal and Error—Harmless Error. 


A new trial will not be awarded on appeal for harmless error upon the 
former trial that was not prejudicial to the appellant. 


5. Attachment—Levy-—Process—Amendments—Courts—Statutes—Public 
Officers. 
A warrant in attachment, in substantial conformity with our statute, 
C. S., sec. 805, and, in fact, executed by the deputy sheriff of the proper 
county, is valid, and will not be held otherwise when verified by a proper 
agent, though by apparent clerical error it was stated in its beginning to 
have been made by a member of the firm, the power of the trial judge to 
allow amendments being plenary under the provisions of C. S., see, 549, 


AppEaL by defendant from Kerr, J., and a jury, at April Term, 1923, 
of Nasu. 


Manning & Manning, Finch & Vaughan, and J. T'. Valentine for 
plainteff. 

Upham, Black, Russell & Richardson and Austin & Davenport for 
defendant. 
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CrarKkson, J. The facts essential are set forth in the opinion. 

This case was before this Court at Fall Term, 1922. (See 184 N. C., 
150.) 

The court below, in that case, nonsuited the plaintiff, and a new trial 
was granted by this Court. Adams, J., for the Court, clearly and con- 
cisely states the law applicable, and then the facts on which a new trial 
was granted, as follows: “Inspection of the record and examination of 
the briefs filed by counsel lead to the conclusion that the controversy as 
to the alleged acceptance should have been submitted to the jury. There 
is evidence tending to show that on 6 February the plaintiff signed and 
delivered to the defendant’s salesman two orders for shoes, one of which 
was to be filled soon thereafter, and the other 25 July; that the defend- 
ant acknowledged the receipt of these orders, and informed the plaintiff 
that they should receive prompt attention; that the custom of the trade 
at that time required of the defendant acceptance or rejection of the 
orders within eight or ten days; that the shoes described in the first 
order were shipped in the month of February, and that there was no 
further communication concerning the order until 27 June, when the 
defendant wrote the plaintiff that 1t was ‘receiving the defendant’s pre- 
ferred attention,’ and requested additional information as to the plain- 
tiff’s financial condition; that subsequent correspondence took place be- 
tween them, resulting in the defendant’s cancellation of the order. It is 
unnecessary to recapitulate the contentions of the parties, for the reason 
that the evidence, in our opinion, is of sufficient probative force to Jus- 
tify its submission to the jury on the question of the defendant’s accept- 
ance of the order. Of course, we express no opinion on the merits. The 
judgment of nonsuit must be set aside and the controversy submitted to 
the determination of another jury.” 

The following issues were submitted to the jury: 

“1. Did the plaintiff, T. C. May Company, order from the defendant, 
The Menzies Shoe Company, through the defendant salesman, C. W. 
Daniel, the bill of shoes dated 6 February, 1919, subject to the defend- 
ant’s acceptance in due course of business? Answer: ‘Yes.’ 

“9. Did the defendant accept the said order and thereby contract to 
ship the said bill of shoes at price quoted on said date? Answer: ‘Yes.’ 

“3. What, if any, damage has plaintiff sustained by reason of any 
breach of said contract? Answer: ‘$948.70 and interest from date of 
attachment.’ ” 

The counsel and the parties to the action agreed that the court answer 
the first issue “Yes.” 

There are twenty-six exceptions. We have given each of them careful 
and thorough consideration, and will not consider them seriatim, but 
will consider the main questions involved, which are covered by the 
exceptions. 
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The real contest before the jury was the acceptance by the defendant 
of plaintifi’s order and damages. The vahdity of the attachment we 
will consider later. 

The witness F. L. Bell, for plaintiff, was asked the following ques- 
tion: “Wull you state to the jury the exact contract between the T. C. 
May Company and The Menzies Shoe Company, as made by you and 
Mr. Daniel?” The defendant excepted. This exception cannot be sus- 
tained. 

The court below is given large discretionary power as to the conduct 
of atrial. Bowman v. Howard, 182 N. C., 662; Banking Co. v. Walker, 
121 N. C., 115; Shober v. Wheeler, 1138 N. C., 370; S. v. Anderson, 101 
N. C., 758; Cheek v. Watson, 90 N. C., 302, and Brooks v. Brooks, vb., 
142. ‘This discretion frequently has the aha of shortening trials id 
arriving at the main gist of the case. 

The witness F. L. Bell was permitted to answer the question, and the 
record states: “Thereupon introduced the duplicate order which was 
left with plaintiff by C. W. Daniel, salesman for The Menzies Shoe 
Company, and also the slip and rider attached thereto.” 

Curtis W. Boyce, the credit manager of defendant company, in his 
deposition, admits that this order and rider was received at the home 
ofice at Milwaukee, Wisconsin, on 10 February, and witness (Boyce) 
identified plaintiff’s Exhibits 1 and 2, which were correct copies of 
Exhibits 1 and 2 attached to the deposition, and which carried the rider. 
Boyce further testified that the traveling salesman had full authority to 
attach the rider to the order. 

The first issue, answered by consent, admits the contract, and the only 
question was the acceptance. A iwhewal construction of the answer, and 
further answer, is to like effect. The sixteenth section of the farthey 
answer says: “Jt is true (italics ours) that the plaintiff company gave 
to C. W. Daniel, traveling salesman for The Menzies Shoe Company, 
an order, dated 6 February, 1919, which order was mailed to the factory 
and was subject to acceptance by the company and satisfactory credit 
showing on the part of the plaintiff.” 

The evidence of A. F. May for plaintiff, and Curtis W. Boyce for 
defendant, shows that to the order (the first shipment, $93, was sent 
in April and paid for in June, there was no controversy about) was 
attached a slip of paper, which was as follows: “We protect vou. If 
we can reduce prices before this order is shipped, we will bill these 
shoes at the reduced prices. In consideration of this guarantee, no part 
of this order is subject to cancellation.” 

It is a well-settled rule of evidence, subject to certain exceptions, that 
parol testimony 1s not admissible to contradict, explain, vary, or add to 
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the terms of a written contract. Many authorities, with interesting 
quotations on this subject, are cited by Walher, J., in Patton v. Lumber 
Co4,479 No © 108. 

This principle does not apply from the facts here. The written evi- 
dence was introduced, and the admissions all show that there was no 
controversy about the terms of the contract. | 

The next main exceptions are to the testimony of the witness F. L. 
Bell, and other witnesses for plaintiff, on the question of acceptance of 
the order on the second issue. 

F, L. Bell was asked: “Lf will ask you, from your knowledge as a shoe 
man, how long 1s a reasonable time for the acceptance or rejectment of 
an order given under the circumstances under which you gave this 
order?” (Defendant objected; overruled; defendant excepted.) An- 
swer: “About ten days.” 

F. L. Bell had previously stated that he was in the employ of the 
plaintiff, and, among other things, it was his duty to buy shoes. 

W. J. Batchelor testified that he had been in the general mercantile 
business in Nashville for several years past. He was asked: “You know 
the custom of the trade with respect to accepting or rejecting orders?” 
Answer: “I know our experience.” (Defendant objected; overruled; 
exception.) Answer: “From ten to thirty days.” 

G. N. Bissette testified that he had been working in Nashville for 
about twenty-eight years, and that he knew the general custom of the 
trade with respect to accepting or rejecting orders; that a reasonable 
time for a Milwaukee concern to accept or reject an order from a Spring 
Hope merchant would be twenty days. (This evidence was not ob- 
jected to.) | 

A. M. Baines testified that he had been in the mercantile business for 
about eighteen years, and that he knew the general custom of trade in 
regard to time required for accepting or rejecting orders, and that it 
was fifteen to thirty days. (This evidence was not objected to.) 

On cross-examination, all these witnesses testified that their experi- 
ence had been as retail merchants and not as wholesalers and manufac- 
turers of shoes. 

There is no exception to the testimony of G. N. Bissette and A. M. 
Baines on this evidence as to general custom and trade, with respect to 
accepting or rejecting orders. 

“Appellant is required to set out his assignments of error in the 
record, and discuss them in his brief, or they will not be considered by 
the Supreme Court on appeal, under the rules regulating appeals.” 
Bunn v. Dunn, 185 N.C., 108. 

It will be noted that Curtis W. Boyce, in his evidence, stated, without 
objection: “That in his office he endeavored to pass on at once orders 
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immediately, and in the event credit could not be extended, customers 
were notified; however, in connection with future orders, 1t was not 
the practice to pass on such orders at once; that there was no special 
limited time in which the orders should be accepted or rejected; that 
he had been with The Menzies Shoe Company approximately two years, 
which was his only experience in the shoe manufacturing business; that 
he knew of no custom of trade which limited the time for accepting or 
rejecting orders.” 

Albert W. Minton, chief clerk for R. G. Dun & Co., Milwaukee 
branch, witness for defendant, without objection, testified: “The length 
of time to get a report to Milwaukee on a resident of Spring Hope, 
North Carolina, a small town near the county-seat of Nash County, 
would depend upon the condition under which the information would 
have to be obtained, and to see whether the company had a satisfactory 
report on file—whether the information on file was not sufficiently late 
to base a report and require a new report. If the case of a customer 
should show a weak financial condition or representation, his company 
made an effort to substantiate by a new investigation the report which 
it had on file, and that necessitates time running all the way from a 
week to a month or more.” 

C. B. Curtis, Milwaukee manager for the Credit Clearing House, a 
witness for defendant, without objection, testified: “They obtain veri- 
fied financial statements and trade information from various concerns of 
whom the party being investigated makes his purchases. These investi- 
gations in these services extend all over the United States. It would 
take, possibly, a month or six weeks to get a report on a Spring Hope 
merchant to be furnished to a Milwaukee manufacturer.” 

Adolph A. Rinker, Bradstreet Company branch agent at Milwaukee, 
Wisconsin, testified that “It might take a week; it might take a month, 
and probably longer.” 

Elizabeth Stetter, assistant to The Credit Men of The Munn, Buch & 
Weldon Shoe Company, of Milwaukee, Wisconsin, testified: “To get a 
report from Spring Hope to Milwaukee it would take from ten to 
seventy days, depending upon the length of time customers had been in 
business and their willingness to give information to commercial agen- 
cles,” 

D. L. Sawyer, a credit manager of a Milwaukee concern, said: ‘“Re- 
ports from that section of the country have been delayed from ten to 
seventy-seven days.” | 

Further facts, which are undisputed in the record, are: Usually in 
the spring, orders were given for shoes to be shipped later for fall trade. 
The bill of shoes was ordered on 6 February, 1919, to be shipped 25 
July, 1919. The defendant received the order on 10 February at Mil- 
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waukee, Wisconsin, and did not write the plaintiff until 27 June in 
regard to the order, and in that letter asked for further credit informa- 
tion. They had four months and seventeen days in which to investigate, 
to accept or reject the order. The order was cancelled on 25 August, 
1919, by defendant, who notified plaintiff in the following letter: 


25 AucustT, 1919. 
Tur T. C. May Co., Spring Hope, N.C. 
GENTLEMEN: We are in receipt of your letter of 18 August, in regard 
to the order given our salesman, Mr. Daniel, under date of 6 February. 
We enclose a copy of our letter of 30 July,.which was a reply to yours 
of 24 July. Inasmuch as we did not hear from you in reply to this 
letter, we canceled the order. We could not hold the order longer, with 
the prices in effect last February. 
Yours very truly, 
Tue Menzirs SHor Company. 


From the evidence unobjected to, and the undisputed facts, the jury 
could have answered as they did the second issue “Yes.” “Did the 
defendant accept the said order and thereby contract to ship the said 
bill of shoes at price quoted on said date?” The errors complained of, 
if any, were harmless and not reversible error. JWulson v. Suncrest 
Lumber Co., ante, 56, and cases cited. 

We prefer, however, to consider the law applicable to these exceptions. 
We have set forth the evidence fully, as this 1s an important matter. 
Merchants, in trading with cach other, should know their rights and 
responsibilities. Settled law often has the effect of making people cer- 
tain and careful in their dealings. Honesty in dealing with each other 
at home, with those of other States, and with the nations of the earth, 
is the golden cord to bind us together. Good faith—keeping of con- 
tracts. 

When no time is fixed in the contract, as in this case, to accept or 
reject an order given a salesman, or drummer, the question arises, what 
is the custom of the trade, or what is reasonable time? The exceptions 
that appear in the record will determine what class or kind of evidence 
is permissible. 

We think the evidence admissible. It shows that the men who gave 
their opinion were merchants of long standing, well acquainted with 
the custom and usage of the mercantile business. If they could not 
give their opinion, the hardship would almost be a denial of justice. 

“On a question of usage in a particular trade or business, the opinion 
of persons experienced therein will be received in evidence. . . . It 
is held that a witness 1s competent to testify as to usage whose only 
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knowledge of it is derived from his own business, if that has been suf- 
ficiently extensive and long continued.” Rogers on Expert Testimony 
(2d Ed.), sec. 117. The probative weight to be accorded to the estimate 
of witnesses of this kind is entirely a matter for the jary. 

The exceptions in regard to the witnesses testifying to the difference 
in prices 6 February, the date of contract, the date of the receipt of the 
shipments, on the third issue as to damages, cannot be sustained. This 
was a question of fact for the jury. If the difference in the price on 
6 February and the price of the shoes actually charged to the plaintiff 
was incorrectly stated by plaintiff’s witnesses, the defendant could have 
introduced evidence to deny the same. The judge’s charge on the third 
issue as to damages was clear and explicit, and no exception was taken 
to it. The record shows no evidence to the contrary, and the jury had 
the whole matter before them. 

The question of a new contract was left to the jury. The judge 
charged fairly and clearly on this aspect of the case, and the exception 
cannot be sustained. It was a question of fact for the jury. 

The exception to the validity of the attachment presents the most 
serious question in the cause. 

We do not think that the case of Carson v. Woodrow, 160 N. C., 148, 
cited by defendant, 1s applicable to this case. In that case the warrant 
of attachment was sued out in the Superior Court of Nash County and 
purported to issue to the counties of Nash and Edgecombe, and ad- 
dressed to a constable or other lawful officer of Edgecombe, and executed 
by a constable in Edgecombe County. The warrant of attachment was 
in blank, save the clerk’s signature attached thereto, affidavits, ete., all 
in blank, and delivered to plaintiffi’s attorney, who fil.ed them in. The 
act (C. 8., sec. 805) says: “The warrant shall be directed to the 
sheriff,” ete. The act was not complied with, in form or substance. 
Hoke, J., in that case, very properly said: “We are of the opinion that 
the attachment, writ and seizure of property under it were invalid.” 
But in Temple v. Hay Co., 184 N. C., 241, Hoke, J., says: “Under 
the statute applicable, the process of attachment issuing from the 
Superior Court should be addressed to the sheriff of the county and 
executed by him or one of his duly authorized deputies. Carson v. 
Woodrow, 160 N. C., 144. It appearing, however, that the writ was 
in fact executed by a duly authorized deputy of the sheriff, the case 
is well within the powers of amendment possessed by the court, and 
which should always be liberally exercised with a view of permitting a 
determination of the cause on the real issues involved in the contro- 
versy.” 

The facts are different here. The record shows that the affidavit had 
all the formal and substantial facts set forth necessarv to obtain a war- 
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rant of attachmeut, and duly verified by F. D. Bissette, who signed his 
name at the end of the affidavit. At the begiuning was the following: 
“A. F. May, for the T. C. May Company, of the county of Nash, being 
duly sworn, says.” This was not sworn to by May, but by Bissette, show- 
ing that Bissette, and not May, made the afhdavit. This seems to be a 
patent clerical error. Bissette, later in the cause, as shown by the record, 
made an affidavit, covering all material allegations necessary to base an 
order for service of summons on defendant by publication, which was a 
reiteration and more contained than in affidavit he made as the basis of 
the warrant of attachment. 

In Sheldon v. Kivett, 110 N. C., 410, Clark, J., said: “In the afh- 
davit by the agent it is not required that the reasons why it was not 
made by the principal should be set out, as in the verification of plead- 
ings.” 

The warrant of attachment was issued to the “Sheriff of Nash 
County.” The warrant of attachment says: “It appearing by affidavit 
(italics ours) to the officer granting this warrant,” ete.; then comes the 
usual form and substance in such warrants, signed by the clerk. There 
are other minor irregularities objected to by the defendants, as appears 
by the record, but no substantial irregularity as would make the attach- 
ment invalid or void. 

“The judge or court may, before and after judgment, in furtherance 
of justice, and on such terms as may be proper, amend any pleading, 
process or proceeding by adding or striking out the name of any party; 
by correcting a mistake in the name of a party, or a mistake in any 
other respect; by inserting other allegations material to the case; or, 
when the amendment does not change substantially the claim or defense, 
by conforming the pleading or proceeding to the fact proved. When 
the proceeding taken by a party fails to conform to law in any respect, 
the trial judge may permit an amendment of the proceeding so as to 
make it conformable thereto.” C. S., see. 547. 

“The court or judge shall, in every stage of action, disregard any 
error or defect in the pleadings or proceedings which do not affect the 
substantial rights of the adverse party; and no judgment may be re- 
versed or affected by reason of such error or defect.” CC. S., sec. 549. 

“Where, in an attachment, it appears from the whole record that the 
statute has been substantially complied with, the action will not be dis- 
missed nor the attachment dissolved.” Best v. Mortgage Co., 128 
N. C., 351; Currie v. Mining Co., 157 N. C., 209. See, also, thorough 
discussion of this whole matter by Walker, J., in Page v. McDonald, 
159 N. G., 41, et seg.; Temple v. La Berge, 184 N. C., 253. 

On the whole record, we can find 

NO-C1ror: 
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IN RE WILL OF Z. V. WITHERINGTON., 
(Filed 3 October, 19238.) 


1. Wills—Caveat—Statutes—Limitation of Actions—Married Women. 


Since the enactment of later statutes fully emancipating a feme covert 
from her disabilities, the provisions of C. S., sec. 4158, barring the right 
to caveat a will after seven years, with certain exceptions, apply equally 
to her. C. S8., sec. 454. and chapter 18, Laws of 1918. 


2. Wills—Caveat—Outstanding Life Estates—Limitation of Actions— 
Statutes. 


One who is authorized by law to caveat a will is not required to await 
the falling-in of an outstanding life estate, and such time is not excluded 
from the computation of period limited in which a cayeat to a will may 
be filed. C. 8., sec, 4158. 


APPEAL by caveators from Grady, J., at May Term, 1923, of Pirr. 
The court found the following facts: On 27 June, 1893, Z. V. With- 
erlington died, domiciled in Pitt. County, N. C., and on 13 July, 18983, 
there was admitted to probate by the clerk of the Superior Court of 
Pitt a paper-writing purporting to be his last will and testament. 
Zebbie Adams, the caveator, is the only child of said Witherington. 
She was born 2 July, 1893, six days after the death of her father, and 
intermarried with her co-caveator, J. Q. Adams, on 14 January, 1914. 
Said Zebbie Adams and her husband, on 19 Januery, 1920, filed a 
caveat to the paper-writing in controversy in the office of the clerk of 
the Superior Court of Pitt, and the propounders answered and pleaded 
the statute of limitations. Upon the foregoing facts the court was of 
the opinion that the caveators were barred by the statute of limitations, 
and granted the motion to dismiss the same, and the caveators appealed. 


F.G. James & Son and Julius Brown for caveators. 
F.C. Harding and Shinner & Whedbee for propounders. 


Ciark, C.J. C.S., 4158, provides: “At the time cf application for 
probate of any will, and the probate thereof in common form, or at any 
time within seven years thereafter, any person entitled under such will 
or interested in the estate may appear in person or by attorney before 
the clerk of the Superior Court, aud enter a caveat to the probate of 
such will: Provided, that if any person entitled to file a caveat be 
within the age of 21 vears, or a married woman, or insane, or in prison, 
then such person may file a caveat within three years after the removal 
of such disability.” | 

Prior to the Constitution of 1868, owing to the fact that a wife could 
not bring any action, she was under disability all the time during which 
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she was under coverture. In 1899 the futility of the disability of a 
married woman, notwithstanding she was entitled to sue in her own 
name, by the suspension of the statute of hmitations in her favor, 
became apparent, and by chapter 78, Laws 1899, all disabilities of mar- 
ried women, under the statute of hmitations, were stricken out. 

In re Beauchamp, 146 N. C., 254, the testator died in August, 1863, 
and his will was probated in September of that year. On 17 Sep- 
tember, 1903, one of the heirs of Beauchamp joined by her husband 
filed her caveat. In that case the caveator was a married woman at the 
time the will was probated in 1863, and was also married when the case 
was tried. This Court held: “While the next of kin and heirs at law 
have the right to require probate in solemn form, this right may be 
forfeited, either by acquiescence or unreasonable delay, after notice of 
probate.” Armstrong v. Baker, 81 N. C., 114; Etheridge v. Corprew, 
48 N. C., 18. Jn that case it was held that while the petitioner at all 
times had been a feme covert and could have brought her suit without 
joining her husband, still until chapter 862, Laws 1907 (C. S., 4158, 
supra) there was no statute of limitations as to the time in which a 
caveat must be filed, but it was settled law that the right to caveat was 
forfeited by unreasonable delay. 

In re Bateman’s Will, 168 N. C., 235, the Court said that prior to 
Rev. (1907), see. 3135 (mow C. S., 4158), at which time the seven- 
years limitation upon caveat was enacted, there had been no fixed period 
of statute of limitations, but that it had been for a long time recognized 
in this State that the right to caveat a will proven in common form 
might be lost by lapse of time. To same purport, Jn re Dupree, 163 
Ni Ci 259: 

C, §., 4158, which fixes the statute of limitations at seven years in 
which a will could be caveated, had a proviso that if any person entitled 
to file a caveat be within the age of 21 years or a married woman, such 
person may file a caveat within three years after the removal of dis- 
ability. If this was meant as a restoration of married women to dis- 
ability in this particular, it was possibly and, indeed, probably, an 
inadvertence; but if so, it was soon again corrected by the Martin Act 
in 1911, now C. S., 454, and chapter 13, Laws 1913, which gave her the 
fullest and most untrammeled power to bring actions even against her 
husband and in all cases whatever. This was upheld by this Court in 
Crowell v. Crowell, 180 N. C., 516, and in other cases since. 

In no view of the matter is a married woman the defendant in this 
ease. She is the actor, the plaintiff, and the statute of 1911, now C. S., 
454 (1), provides that she may sue, and sue alone, when the action con- 
cerns her separate property. This proceeding concerns her separate 
property, and it is unnecessary even that her husband should have been 
joined. 
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In this case there was a disability only from 14 January to 14 July. 
The Martin Act having removed all disability of coverture since 1911, 
therefore allowing the caveator three years after attaining her majority, 
she should have caveated the will in July, 1917. She did not institute 
this proceeding until 19 January, 1920, and, as Judge Hoke said, In 
re Johnson, 182 N. C., 527, “C. S., 4158, operates as a complete and 
conclusive bar to the maintenance of this caveat, it appearing by the 
admitted facts that the probate in common form was had before the 
clerk in 1907, and since that time, the caveator being under no disability 
and has done nothing to challenge or in any way question the validity 
of the will or probate thereof until 1919.” 

“Coverture is not now a defense in bar of the running of the statute 
of limitations, since 13 February, 1899.” Carter v. Reaves, 167 N. C., 
132. As a disability 1t has been entirely destroyed by statute and no 
longer exists as a bar to any statute of limitations. 

“The coverture of the plaintiff will not avail her. C. S., 408.” But- 
ler v. Bell, 181 N. C., 91; Graves v. Howard, 159 N. C., 594. 

The case cited by the appellants, of Campbell v. Crater, 95 N. C., 
156, is not applicable. That was an action in ejectment and tried in 
1905, before either the act of 1907 or 1911 and 1918 completed the 
emancipation of married women by destroying all disability in the 
bringing of actions of any kind. 

The other contentions of the caveator cannot be considered on a caveat. 
The caveator did not have to wait until the life estate fell in to file the 
caveat. If the caveator was bringing an action of ejectment, it might 
be said that the cause of action did not accrue until she death of the 
life tenant, but that consideration does not avail as to the right to caveat 
the will. 

Affirmed. 





T. T. BARRETT anp Wire, EURELIA BARRETT, v. D. C. BARNES, Trvs- 
TEE: W. R. BARRETT, axp SCARBOROUGH BARRETT. . 


(Filed 38 October, 1923.) 


Actions — Mortgages — Trusts — Parties — Sales — Surplus— Judgment 
Creditors—Statutes—Appeal and Error. 

A trustee having a surplus in his hands after the sale of land under a 
conveyance to secure money loaned thereunder, who is affected with 
notice by docketing of judgments against the trustor, or the one who 
otherwise is entitled to receive it, under the provisions of C. S., sec. 614, 
may not pay the same to the trustor without incurring liability; and in 
an action brought for that purpose the judgment creditors are necessary 
parties, and a final judgment therein entered without them is reversible 
error, 


Cr 
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AppreaL by defendant Barnes, trustee, from Daniels, J., at April 
Term, 1923, of Hertrorp. 

This is a civil action. The following facts are set forth in statement 
of case on appeal: 

“A deed from W. R. Barrett and wife to T. T. Barrett, dated 1 Janu- 
ary, 1919. 

“A deed of trust from T. T. Barrett and wife, Eurelia Barrett, to 
D. C. Barnes, trustee, on the lands described in the complaint, securing 
the indebtedness of $5,000 of T. T. Barrett to Louisa W. and H. O. 
Brown, dated 1 January, 1919. 

“A contract for the sale of the land deseribed in the complaint be- 
tween T. T. Barrett and his wife, Eurelia, and W. R. Barrett, dated 
5 January, 1921 (marked ‘Exhibit C’). 

“Tt was admitted that under the aforesaid deed of trust securing the 
indebtedness due to Louise W. Brown and H. O. Brown, D. C. Barnes, 
the trustee therein, duly and lawfully sold the lands deseribed in the 
complaint 25 March, 1922, and made a conveyance thereof to Searboro 
Barrett, the purchaser at such sale, and from the proceeds of said sale 
the trustee, after paying the costs and expenses thereof, paid the indebt- 
edness secured by the deed of trust aforesaid in favor of Louise W. and 
H. O. Brown, the said deed of trust being the first deed of trust on said 
land, and also paid from the proceeds of said sale the indebtedness 
secured by a second deed of trust on said land, which second deed of 
trust is the one set out in the complaint and referred to in the contract 
of said 5 January, 1921, and after paying the said deeds of trust and 
expenses, costs and expenses of sale, the said trustee has a residue in 
his hands of $1,122.09, or thereabouts, arising from said sale. 

“Tt was further admitted that the said trustee has and had actual 
notice and knowledge of the following judgments, dulv docketed and 
indexed according to law in the Superior Court of Hertford County, 1n 
the office of the clerk thereof, against T. T. Barrett, none of which 
judgments have been paid, and demand for payment of which had been 
made on said trustee by the judgment creditors, but no action had been 
instituted against said trustee by any of said ereditors. 

“E. W. Whitley v. T. T. Barrett for $626.12, principal, duly docketed 
and indexed on 11 April, 1921; 

“Hertford Mercantile Company y. T. T. Barrett, for $366.72, princi- 
pal sum, duly docketed and indexed on 11 April, 1921; 

“FY. S. Royster Guano Company vy. T. T. Barrett, for $738.25, princi- 
pal sum, duly docketed and indexed on 11 April, 1921; and 

“G. C. Picot v. T. T. Barrett, for $76.94, principal sum, duly docketed 
and indexed on 26 April, 1921.” 

The deed and deeds of trust are not fully set out, as it is not essential. 
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Other facts necessary for decision of the case are: 

On 1 January, 1919, the defendant W. R. Barrett and his wife, Lala 
J. Barrett, conveyed to the plaintiff T. T. Barrett a tract of about 300 
acres of land in Hertford County; the consideration was $10,000. 

On 1 January, 1919, the same day the deed was made, T. TI. Barrett 
and his wife, Eurelia Barrett, gave (1) a deed in trust on the identical 
land to D. C. Barnes, trustee for Louise W. Brown and EH. O. Brown, for 
$5,000, to secure two notes, $4,000, to Louise W. Brown, and $1,000 to 
H. O. Brown, to be due 20 January, 1920, interest from date; (2) a 
deed in trust on the identical land to D. C. Barnes, trustee for W. R. 
Barrett, for $5,000, balance due on the purchase money to secure five 
notes for $1,000 each, first $1,000, payable 1 January, 1920, and $1,000 
on 1 January each year for four years. The deed and deeds in trust 
were duly recorded in the register of deeds’ office for Hertford County 
about the time that they were made. The deed in trust to secure the 
Brown notes ($5,000) being a first deed in trust on the land, and the 
deed in trust to secure the $5,000 notes to W. R. Barrett being a second 
deed in trust. 

It appears from the complaint and in the answer that T. T. Barrett 
paid W. R. Barrett the first of the five $1,000 notes at its maturity on 
1 January, 1920. 

“Exhibit C,” set out in the case agreed, is as follows: 


Nortu Carotina—Hertford County. 
Consideration, $8,500. 


Place is to be free of incumbrance, except the D. C. Barnes paper; 
W.R. Barrett is to return all T. T. Barrett notes. 

Agreement: T. T. Barrett and W. R. Barrett. 

W.R. Barrett is to assume D. C. Barnes paper, with no back interest; 
$5,000 note; $3,500 is to be paid as follows: $1,000 down in cash on 
delivery of deed, and an interest claim to the amount of $240 now due, 
making a total of $1,240, balance in one and two years; notes of equal 
parts ($1,130 each). 

It is further agreed that T. T. Barrett is to have all the tenable land 
free of charge for the year 1921, between the main ditch running across 
the farm and the county road. 

It is further agreed that a certain deed or contract made by W. R. 
Barrett on or about 1 January, 1919, in which it is stipulated that the 
said T. T. Barrett releases his right and title as an heir to the said 
W. R. Barrett, shall be null and void and noneffective; that the said 
T. T. Barrett is to share equal with all other heirs of the estate of the 
said W. R. Barrett. 
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Five rolls fence wire and two rolls barbed wire is excepted in the 
above deal. 

(Marginal notes on paper as follows: Register of deeds—‘Paper to 
be dated 5 January, 1921. The $240 is the cash consideration, receipt 
of which is acknowledged.” ) 

“TT. Barrett is to pay interest on D. C. Barnes paper to date.” 

(Acknowledged, probated and recorded.) } 
Tueo T. Barrett. [Seal] 

Evreiia Barrett. [Seal] 
W. R. Barrert. [Seal | 
Witness: J.C. Tayror. 


This agreement was, about the time it was made, 5 January, 1921, 
duly recorded in the register of deeds’ office for Hertford County. 

T. T. Barrett alleges that on 18 January, 1921, also on 12 February, 
1921, in compliance with his agreement, he had prepared a deed to the 
land and tendered it to W. R. Barrett, who refused to accept 1t and to 
carry out his part of the agreement. He further alleges, “I do now 
hereby tender to said W. R. Barrett and deposit the said deed in this 
court as a continued tender.” 

D. C. Barnes, trustee for Louise W. Brown and H. O. Brown, duly 
and lawfully sold the land set forth in the deed in trust on 25 March, 
1922, and it was purchased by Scarborough Barrett. The before-men- 
tioned deed, deeds in trust, and the agreement to repurchase made be- 
tween W. R. Barrett and T. T. Barrett, were duly recorded in the reg- 
ister of deeds’ office of Hertford County about the time they were made 
and before judgments against T. T. Barrett hereinbefore mentioned. 


R.C. Bridger and Lloyd J. Lawrence for plaintrffs. 
Winston & Matthews and Stanley Winborne for defendants Barretts. 
C. BH, Midyette for D. C. Barnes, trustee. 


Crarkson, J. The only exception and assignment of error is made 
by D. C. Barnes, trustee, and that is to the judgment set out in the 
record. The judgment of the court below was consented to by all the 
parties to the suit, except D. C. Barnes, trustee. The objection by him 
is to the order of the court in regard to the fund in his hands as trustee, 
$1,122.09, or thereabouts, arising from the sale of the land: “It 1s 
adjudged that W. R. Barrett is the owner of, and entitled to, the entire 
sum of money, and every part thereof, in the hands of the said trustee, 
arising from the sale of the land described in the complaint,” ete. 

From the evidence it will be seen that this fund was a surplus arising 
from the sale of about 300 acres of land of T. T. Barrett, sold by D. C. 
Barnes as trustee. There was sufficient funds to settle the notes secured 
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by two deeds In trust. D, C. Barnes, trustee, sold the land on 25 March, 
1922. The judgments were obtained against T. T. Barrett, as will 
appear in the case agreed, in April, 1921, and the trustee had actual 
notice of the judgments, and demand has been made on him by the 
judgment creditors to pay these judgments. 

“Upon filing a judgment roll upon a judgment affecting the title of 
real property, or directing, in whole or in part, the payment of money, 
it shall be docketed on the judgment docket of the Superior Court of the 
county where the judgment roll was filed, and may be docketed on the 
judgment docket of the Superior Court of any other county upon the 
filing with the clerk thereof a transcript of the original docket, and is 
a lien on the real property, in the county where the same is docketed, of 
every person against whom any such judgment is rendered, and which 
he has at the time of the docketing thereof in the county in which such 
real property 1s situated, or which he acquires at any time thereafter, 
for ten years from the date of the rendition of the judgment. But the 
time during which the party recovering or owning such judgment shall 
be, or shall have been, restrained from proceeding thereon by an order 
of injunction, or other order, or by the operation of any appeal, or by 
a statutory prohibition, does not constitute any part of the ten years 
aforesaid as against the defendant in such judgment, or the party ob- 
taining such orders or making such appeal, or any other person who is 
not a purchaser, creditor or mortgagee in good faith.” C.S., sec. 614. 

“A mortgagee who sells under the mortgage is not liable to a subse- 
quent mortgagee or judgment creditor for the surplus unless he has 
actual notice thereof.” (Italies ours.) Norman v. Hallsey, 1382 N. C.,, 6. 

“\ sale of land under an execution on a junior judgment passes the 
title to the purchaser encumbered with the hen of prior docketed judg- 
ments; but where the sale is made upon execution on the senior judg- 
ment the title passes to the purchaser unencumbered; and the lien of 
any junior docketed judgments is transferred to the fund arising from 
the sale; and it is the duty of the officer making the sale to apply it to 
the satisfaction of the several judgments in the order of their priority, 
whether he has executions in his hands or not.” Gambrill v.’ Wilcox, 
111 N.C, 42. 

Clark, C. J.,in Gammon v. Johnson, 126 N. C., 64, says: “In general, 
all encumbrances, whether prior or subsequent encumbrances, as well 
as the mortgagor, should be parties to a proceeding for foreclosure, and 
qudgment creditors as well as mortgagees.” (Italics ours.) Jones v. 
Wilhams, 155 N. C., 179, 1s not in conflict under the facts in this case. 

As the case goes back to the Superior Court to make the judgment 
creditors parties, the numerous cases cited in plaintiffs’ brief will not 
now be considered. 
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For a complete determination of the rights of the litigants in this 
cause, the judgment creditors should be made parties to this suit, or 
voluntarily come in and make themselves parties. This must be done, 
to the end that their rights, if they have any, under the facts in this 
case, may be safeguarded and asserted and a proper application of the 
surplus be adjudged. Outlaw v. Outlaw, 184 N. C., at p. 259. The 
consent judgment is modified to this extent. : 

Modified and affirmed. 








AUTOMOTIVE TRADE ASSOCIATION eT At. vy. SHERIFF ET At. 
(Filed 8 October, 1923.) 


Taxation—<Automobiles—License Tax—Statutes—-Interpretation. 


A manufacturer of both automobiles and auto trucks is required by 
the revenue laws of 1928 to pay a separate license tax for the manufac- 
ture and sale of each in this State, the intent of the Legislature appear- 
ing by this later act to amend the laws of 1921 in this respect, which 
required one tax of $500 only from such manufacturer of both, the later 
statute requiring the Commissioner of Revenue to collect $500 for the 
privilege of engaging in the business, either of selling automobiles or auto 
trucks, a separate tax on each, though both be manufactured by the same 
concern. 


AprraL by defendants from Harding, J., at chambers, in Charlotte, 
on 19 July, 1923. 

The plaintiffs, representing many.of the agents, dealers and salesmen 
of automobiles in this State, seek by this action to obtain the construc- 
tion of section 78, chapter 4 (the revenue law), Laws 1923, in regard 
to the license tax for dealers in automobiles and auto trucks. 

From the construction placed by the court below upon the section in 
question, which was presented upon a case agreed, the defendants 


appealed. . 


C. A. Cochran and John M. Robinson for plaintiffs. 
Attorney-General and Assistant Attorney-General for defendants. 


Crarx, C. J. Practically the sole question presented to the Court on 
this appeal is whether section 78, chapter 4 of Revenue Act of 1928, as 
recast by the General Assembly of 1923, requires the State Commis- 
sioner of Revenue to collect from the thanutfacturer or dealer engaged 
in the business of selling automobiles or auto trucks in this State a 
license tax of $500 for the business of selling automobiles and also a 
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license tax of $500 for the business of selling auto trucks, when both 
automobile and truck are made by the same manufacturer. The court 
found as a fact that prior to 1 July, 1923, the State Treasurer, the 
official then having charge of this automobile sales tax, had collected 
only a single license tax of $500 when the automobile and auto truck 
were manufactured and sold by the same factory. 

The Commissioner of Revenue and other defendants in this case con- 
tend that the amendment made to section 78 by the General Assembly 
of 1928, properly interpreted, not only authorized, but required, the 
Commissioner of Revenue to collect $500 for the privilege of engaging 
in the business of selling the automobile of any factory, and also $500 
for engaging in selling automobile trucks in the State, though also 
manufactured by the same concern. 

Section 78, Laws 1923, provides that every manufacturer of “each 
and every make or brand of automobile or auto truck engaged in the 
business of selling the same in this State,” etc., “shall pay to the State 
Commissioner of Revenue the tax of $500 and obtain a license for con- 
ducting the same”; and adds, “the $500 license tax herein imposed shall 
be for each class or style of machine offered for sale.” 

The act of 1921 provided simply that “every manufacturer of auto- 
mobiles engaged in the business of selling the same in this State,” ete., 
“shall pay to the State Treasurer a tax of $500.” 

By a comparison of section 72 of the act of 1921 with section 78 of 
the act of 1923 it will be seen that the amendment consists of this: the 
latter act (1923) provides that the manufacturer of “each and every 
make or brand of automobile or auto truck engaged in the business of 
selling the same in this State,” ete., “shall pay a tax of $500”; and 
adds, ‘the $500 license tax herein imposed shall be for every “class” 
or “style” of machine offered for sale’; whereas section 72 of the act of 
1921 merely provided: “Every manufacturer of automobiles engaged 
in the business of selling the same in this State,” ete., “shall pay a tax 
of $500.” 

The first line of section 72, Laws 1921, imposing a tax of this kind, 
reads: “Every manufacturer of automobiles,” whereas section 78 of the 
act of 1923 requires the Commissioner of Revenue to collect the license 
tax of $500 on each make or brand of automobiles and every make or 
brand of automobile trucks. To construe the act of 1923 to mean no 
more than the act of 1921, before the amendment, would eliminate from 
the act of 1928 the additional words put therein—each and every make 
or brand “of automobile trucks.” It would seem, therefore, clear that 
the Legislature had a definite artd fixed purpose in using the additional 
words, and makes taxable the dealer in automobile trucks, independent 
of the fact whether or not he is also dealing in automobiles. 


Ns] FALL TERM, 1923. 161 





AUTOMOTIVE TRADE ASSOCIATION UV. SHERIFF. 





Under the act of 1921 the dealer in auto trucks, if he was also dealing 
in automobiles, paid but one tax of $500 for carrying on the business in 
both. Under the act of 1923, as we understand it, there is now required 
a separate tax on each of these businesses. The tax of $500 is placed 
on the “business of selling auto trucks,” irrespective whether or not the 
same manufacturer is selling automobiles. 

The records of the Department of Revenue show that under the act 
of 1921 there were 112 brands of passenger automobiles sold in the 
State, and there were 82 factories selling automobile trucks. Of these 
S2, there were 19 selling both passenger automobiles and auto trucks of 
the same name. These, under the act of 1921, paid only one tax each 
of $500 for the business of selling both automobiles and auto trucks. 

The act of 1923, by the additional words used, have taxed these 19 
manufacturers with $500 each for dealing in automobiles, and an addi- 
tion of $500 each for dealing in auto trucks, though produced by the 
same manufacturer. By the addition of the words above cited, the State 
will now receive $9,500 derived by the State from requiring all manu- 
facturers dealing in auto trucks to pay the $500, because these are not 
now exempted, as under the former construction put upon the act, if 
manufacturer dealt also in automobiles. 

The General Assembly evidently did not see why, of the 82 dealers in 
auto trucks, 19 of them should be exempted from taxation on such busi- 
ness when their 67 competitors were paying a tax of $500 each on the 
same business of selling trucks. The statute of 1923 provides that the 
dealers in trucks should all pay a tax of $500 each on the business. 
Why should the 19 be exempted from taxation on selling trucks because 
they also sell automobiles? 

The question was entirely one for the legislative discretion, and the 
use of the additional words placing a tax upon all manufacturers deal- 
ing in automobiles “or auto trucks” was clearly intended to attain some 
purpose, and there could be none but that of requiring all dealers in 
auto trucks to pay a tax upon the business of dealing in auto trucks 
without exempting their 19 competitors who were formerly exempted 
(under the construction then formerly placed on the act) from paying 
such tax because they also dealt in automobiles. 

As we understand the amendment made by the General Assembly of 
1923, the Commissioner of Revenue is required to collect $500 for the 
privilege of engaging in the business of selling automobiles in the State, 
and also $500 upon the business of selling auto trucks in the State. 
Each must pay $500 for selling, without any exemption. 

It is interesting to note the enormous increase in the business of deal- 
ing in automobiles in North Carolina in the past three years. In 
1919-20, 112,159 automobiles were licensed in this State, and 10,860 
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trucks; in 1920-21, 133,864 automobiles and 14,063 trucks; in 1921-22, 
147,490 automobiles and 15,464 trucks; in 1922-23, 187,200 automobiles 
and 21,100 trucks; and over 200,000 have already been licensed for 
1928-24, 

On the above, under the former acts before the amendment of 1923, 
there was no tax levied for dealing in trucks as a separate and independ- 
ent business from dealing in automobiles, though there were 67 dealers 
in trucks alone, 93 dealers in automobiles alone, each of which 160 paid 
$500 tax, and only 19 who dealt in trucks and automobiles manufac- 
tured by the same concerns. The Legislature, evidently thinking that 
this was an unjust discrimination in favor of the 19, as against their 
competitors selling automobiles or trucks alone, made the above amend- 
ment, under which all dealers in auto trucks are required to pay the 
same tax on that business without any exemption should they also deal 
in automobiles. 

The statute clearly intends that only the person paying the $500 
license tax is entitled to have a certified duplicate issued to his agent 
upon the payment of $500. The payment of this $500 for the whole 
State covers all automobiles, or all auto trucks, but not both, manufac- 
tured by the same factory under the same name, irrespective of the 
peculiar style of the automobiles or of the truck. The only difference 
made by the amendment is that the manufacturers of all trucks by any 
concern pay a license tax, and all brands or all makes of automobiles, 
of whatever style, from the same factory, pay the $500 license tax, with- 
out any exemption because the factory happens to be engaged in the 
business of selling both trucks and automobiles. 

When the manufacturer fixes a price at which he sells an automobile 
to the dealer in this State, requiring him to pay the price, and fixes 
the price at which the State dealer may charge for the machine, his 
control over the matter ceases. The manufacturer, unless he pays the 
$500 license himself, has nothing to do with the selection of the agents 
to whom are issued certified duplicates. 

Section 95 of the statute provides: “No officer required to issue 
license under this act shall have authority to issue a duplicate of any 
license unless expressly authorized to do so by this chapter, but each 
person, firm, or corporation shall be required to take out a separate 
license for each agent.” According to the express terms of section 78, 
these agents who have duplicate licenses are authorized to sell only the 
ear or truck of the factory in the duplicate license, and the Commis 
sioner of Revenue is not authorized to issue duplicate license for the 
sale of more than one brand or make or trade name of a car—i. e., it 
must be from the same manufacturer or factory. 

Reversed. 
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GEORGE R. McNEILL v. TOWN OF WHITEVILLE, 
(Filed 3 October, 1925.) 


Taxation — Municipal Corporations — Cities and Towns — Sewerage — 
Necessary Expense. 

A sewerage system, being necessarily used by a municipal corporation 
in connection with its water system, required for the health of its eiti- 
zens, is a necessary expense within the intent and meaning of the Con- 
stitution, and does not require for the validity of bonds tssued for that 
purpose an approval by the vote of the electors; and the statute of 1928, 
authorizing an alternate method of financing an installation of sewerage, 
does not take away the power conferred by the general municipal statute: 
and the amount of a bonded indebtedness for this purpose may be de- 
ducted from the gross debt of the municipality in computing its net in- 
debtedness. 


APPEAL by plaintiff from Cranmer, J., at chambers, 14 September, 
1923. 

This is a case agreed, in a controversy submitted without action. The 
plaintiff is a resident and taxpayer of the town of Whiteville, this State, 
and the defendant is a municipal corporation. The State Board of 
Health has made a survey of the town of Whiteville and on the manner 
of disposing of the sewage in said town. It has condemned the same, 
and suggests and advises that an up-to-date sewerage system be installed 
in said town, and that it is necessary for the preservation of the health 
of the public. 

The defendant is now engaged in installing a water system, which 
will be ready for use at an early day, and has been advised by the State 
Board of Health that it will be a menace to the public health if the said 
system is put in general operation before the sewerage system has been 
installed. The defendant proposes to begin the construction of a sewer- 
age system at an early day, and, for the purpose of paying for the same, 
intends to issue bonds in the sum of $75,000 under and by virtue of 
authority conferred by the Municipal Finance Act, chapter 106, Laws 
Extra Session 1921. 

It is agreed that the net indebtedness of the defendant is $105,500, 
and that the assessed valuation for the property in said town for the 
year 1922 was $1,489,232, and that if the defendant is not allowed to 
deduct the bonds hereinbefore referred to, the net indebtedness of the 
town will exceed 8 per cent of the assessed valuation of the property of 
said town. 

The Court, Cranmer, J., held that the defendant, in computing its net 
indebtedness, is entitled to include in the deduction from its gross in- 
debtedness the aforesaid proposed new issue of $75,000 for bonds to be 
issued for sewerage purposes. Appeal by plaintiff. 
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H. L. Lyon for plaintrff. 
M. H. Schulken for defendant. 


Crark, C. J. It has been held in this Court on numerous occasions 
that water and sewerage bonds are for a necessary expense, and as such 
can be issued without the approval of the voters. Swindell v. Belhaven, 
173 N. C., 1. This principle has not been changed by chapter 106, 
Extra Session 1921. It is true that section 2948 of said chapter does not 
specifically mention sewerage bonds in naming the deductions to be con- 
sidered in arriving at the net indebtedness of a municipality; but it does 
include in said section 2943 (b) in “the deductions to be made from 
gross debt in computing net debt,” among the items (subsection 5), on 
142: “The amount of bonded debt included in the gross debt incurred 
or to be incurred for water, gas, electric light or power purposes or two 
or more of the said purposes.” We are of opinion that a water system 
for a city or town is incomplete without the means of taking care of the 
waste and to carry away the water after the same has been used. When 
it is said that a town has a water system, we understand, of course, that 
it is coupled with a sewerage system as an integral part thereof. The 
General Assembly, when it enacted the Municipal Finance Act, could 
not have intended to leave out so important a part of a town water sys- 
tem as the sewerage, which takes care of the waste. 

We think his Honor was correct in holding that in estimating the 
percentage of indebtedness which a town 1s entitled to incur, which is 
reached by deducting from its gross debt the indebtedness incurred or 
to be incurred for a water system, properly included therein a reasonable 
and just amount of bonded indebtedness for the sewerage system as a 
part thereof. 

We do not think that the fact that the General Assembly has by 
chapter 166, Laws 1923, authorized an alternative method of financing 
an installation of sewerage in any wise militates against the plan the 
town has adopted. The act of 1923, while giving towns the privilege 
of adopting a different system, does not deprive them of the power to 
proceed in the manner which its authorities in this case have seen fit 
to adopt. Indeed, the act is careful to provide that it shall not repeal 
any other method or proceedings that has been authorized or adopted 
for providing sewerage. 

It is not claimed before us that $75,000 is not a reasonable and just 
allotment for that purpose. The judginent of the court below is 

Affirmed. 
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REEL BROTHERS y. N. B. LEE anp N. W. HARDISON. 
(Filed 3 October, 1928.) 


Bills and Notes — Negotiable Instruments —- Endorser — Principal and 
Surety—Evidence—Questions for Jury. 


Where the plaintiff has paid a note he had discounted at the bank, 
Which was made by the defendant, with his codefendant as endorser, and 
sues thereon: Held, upon the evidence in this case, it was for the jury to 
determine whether the one defendant was a cosurety of the other, and it 
was error in the Superior Court judge to sustain a motion as of nonsuit. 


AppreaL by plaintiffs from Grady, J., at Spring Term, 1923, of 
PAMLIco. 

This is an action for the recovery of $454.09 and interest from the 
defendant Hardison and his codefendant, Lee, the latter being insolvent. 

On 19 June, 1920, the defendant Hardison and the plaintiff firm 
endorsed the note for $1,500, due at the Bank of Pamlico 1 November, 
1920. On 3 May, 1920, for the accommodation of the defendant, Lee, 
plaintiff Reel Brothers endorsed another note for $500, payable to the 
said Bank of Pamhco on 3 November, 1920. As surety for the endorse- 
ment of said note, the defendant Lee executed and endorsed to plaintiff 
an agricultural lien on 19 June, 1920, on 130 acres of cotton, to be 
raised on defendant Lee’s land that year. The said len was properly 
probated and recorded in Pamlico, 20 June, 1920. 

Upon failure of the defendant Hardison or his ecodefendant Lee to 
pay any part of the said $1,500 note at maturity, and upon refusal of 
the defendant Hardison to do so, plaintiff was compelled to pay said 
note. Payment of the $500 note was also refused by the defendant Lee, 
and, upon demand of the payee, plaintiff was forced to pay said note. 
Lee raised during said year 75 bales of cotton, and up to 1 November 
had refused to turn over any of said cotton to the plaintiff upon said 
agricultural hen. 

Upon information, plaintiff alleges that there was a conspiracy be- 
tween Hardison and Lee to run off and dispose of said cotton, including 
the entire crop of 75 bales, and defeat plaintiff from collecting any part 
of the $2,000 paid to the bank by plaintiff, and also the large store 
account advances made by them to the defendant Lee. Upon a demand 
by plaintiff to the defendant Lee that he turn over to him sufficient 
cotton to pay the $2,000 banking debt, Lee requested to be allowed to 
retain a part of the cotton until he could have more cotton marked, and 
plaintiff accepted 16 bales, which were sold for $1,407.50, and later 
secured two other bales, which sold for $196; these items being credited 
on Lee’s account. Lee thereafter refused to make any further delivery 
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of cotton, but turned over the same to his codefendant, Hardison. On 
21 June, 1921, plaintiff procured a warrant of attachment against the 
eotton broker who was holding six bales of defendant’s cotton, and 
later, by agreement of the parties, said six bales were sold and the pro- 
Ben $568, 82, was paid into court. 

At Spring Tera: 1923, 1t appearing to the court ate the $1,500 note 
sued on was endorsed by the defendant Hardison, as well as by the 
plaintiff, and that the plaintiff had accepted 16 bales of cotton from 
the defendant Lee, the court, at the conclusion of the evidence, sustained 
a motion of nonsuit as to Hardison, and further directed that the pro- 
ceeds of the six bales, $565.82, which had been paid into court, should 
also be paid over to said Hardison. Appeal by plaintiff. 


Z.V. Rawls for plarntiffs. 
F.C. Brinson and Moore & Dunn for defendants, 


Crarx, C. J. Upon the evidence that the defendant Hardison was 
endorser .of the $1,500 note which had later been endorsed by the plain- 
tiffs to the bank, and the evidence that the account in the agricultural 
lien, and the store account held by the plaintiff against said Lee, and 
the $500 note of Lee, which was also in evidence, the issue should have 
been submitted to the jury whether the defendant Hardison was a 
cosurety with Lee to the plaintiff, and the judgment of nonsuit should be 

Reversed. 





A. T. CASTELLOE v. JAMES JENKINS, W. S. MONTGOMERY, W. J. 
BURDEN, C. T. WHITE, AULANDER BUILDING AND HARDWARE 
COMPANY, AND J. E. COOKE, Trustee. 


(Filed 8 October, 1928.) 


1. Corporations—Shares of Stock—Transfer of Shares—Liens, 


While the constitution or by-laws of a corporation may make its shares 
of stock transferable on the books of the company, the written assignment 
thereto on the certificate by the owner of his shares, accompanied by 
delivery, is sufficient as between the parties to pass the full title thereof 
to the transferee, and the mere delivery, without such written assignment, 
at least an equitable title thereto. 


2. Same—Transfer in Blank—Principal and Agent. 


Where the owner of shares of stock in a corporation signs a blank space 
thereon left for the transfer thereof, with written power of attorney left 
also in blank, accompanied by delivery, the transferee is prima facie pre- 
sumed to be the owner of the shares, with right to have them transferred 
on the books of the corporation. 
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3. Same—tTitle. 

The prime facie title to shares of stock in a corporation of one to whom 
the owner has transferred them, accompanied with delivery, is superior 
to that of a pledgee thereof, under the terms of a written agreement 
executed before any shares had been issued by the corporation, when the 
transferee has acquired them without notice of the pledgee’s claim. As 
to whether the pledgee’s agreement was technically a mortgage, or an 
executory contract for delivering the shares when issued, or that the 
pledgor should hold for the pledgee’s benefit, was not necessary to be 
decided. 

4. Same—Delivery of Shares. 

The principle relating to constructive or symbolic delivery of the pos- 
session of personal property has no application to a pledge of shares of 
stock in a corporation under a written agreement made before the cor- 
poration had issued its shares, as against a transferee to whom they had 
been made, without notice of the pledgee’s claim, 

5. Same—Burden of Proof. 

The burden of proof is on the plaintiff, claiming as pledgee of shares of 
stock in a corporation, under a written agreement with the owner, exe- 
cuted before the corporation had issued any, to show priority over the 
title of one who had acquired as a transferee. 

6. Verdict—Interpretation. 

The verdict of the jury should be considered on appeal, in the light of 

the evidence and the charge of the court. 


AprreaL from Daniels, J., at April Term, 1923, of Berrie. 

Civil action. In 1919 the defendants Jenkins, Montgomery, Burden, 
and White, desiring to engage in business, organized the Aulander 
Building and Hardware Company as a corporation, and subscribed exch 
to twenty-five shares of the capital stock. The stpck was paid, and on 
2 January, 1920, the corporation issued this receipt to the defendaut 
Jenkins: “Received of James Jenkins twenty-five hundred dollars in 
full for his twenty-five shares in Aulander Building and Hardware 
Company. This 2 January, 1920. Aulander Building and Hardware 
Company, by James Jenkins, President. By W. J. Burden, Secretary- 
Treasurer.” 

Certificates of stock were not issued until 15 May, 1920. 

The plaintiff alleged that on or about 19 February, 1920, the defend- 
ant Jenkins applied to him for a loan of $1,800, and that he executed 
and delivered to Jenkins two notes—one for $1,000 and the other for 
$800—pavable ten months after date, and that Jenkins thereafter 
assigned these notes, on which the plaintiff was liable, to the Peoples 
Bank of Murfreesboro. The plaintiff afterwards paid the notes, princi- 
pal and interest. 
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When the plaintiff executed these notes, Jenkins signed and delivered 
to the plaintiff, as security for the loan, the following instrument, 
marked “Exhibit A”: 


This is to certify that, whereas A. T.-Castelloe has this day (19 Feb- 
ruary, 1920) given me his promissory notes—one for the sum of one 
thousand dollars and the other for eight hundred dollars—each made 
payable to my order, and due ten months from date of this paper: 

Now, therefore, I do hereby promise to pay the said notes at maturity, 
without costs or detriment to said A. T. Castelloe, for the said notes are 
given to me without value, being only accommodation paper lent to me. 
And to secure the payment of said notes at maturity, I do hereby assign 
to said A. T. Castelloe the twenty-five shares of stock I now own in 
Aulander Building and Hardware Company, and I will transfer the 
stock to said Castelloe as soon as the same is issued. 

Witness my hand and seal, this day and year above written. 

JAMES JENKINS. [Seal] 


It was alleged also that Jenkins was the president of the Aulander 
Building and Hardware Company, and that immediately after the fore- 
going paper was executed, the plaintiff notified the company that he 
held said stock to secure his debt; that Jenkins, with knowledge of the 
plaintifi’s rights, fraudulently transferred his shares to Montgomery, 
who took them with full notice of the plaintiff’s equities; that Jenkins 
and Montgomery fraudulently procured the issuance of a certificate of 
stock by the company to Jenkins, and later a transfer of the certificate 
to Montgomery; and that Burden and White purchased from Mont- 
gomery, with notice of plaintiff’s equities, and placed the certificate in 
the possession of the defendant J. E. Cooke, trustee (with power of 
sale), to secure a part of the purchase price, and that Cooke and Mont- 
gomery are preparing to sell the stock and apply the proceeds to the 
amount claimed to be due Montgomery. 

Answers were filed, denying the material allegations cf the complaint, 
and the following issues were submitted and answered: 

“1. Is the defendant James Jenkins indebted to the plaintiff in the 
sum of $1,800, with interest from 19 February, 1920? Answer: ‘Yes,’ 

“2, Was the twenty-five shares of stock described in the complaint 
pledged with the plaintiff by the said defendant to secure the payment 
of the said indebtedness of $1,800 and interest from 19 February, 1920, 
as alleged in the complaint? Answer: ‘Yes.’ 

“3. Was the plaintiff the owner as pledgee of the said certificate of 
the twenty-five shares of stock in the said Aulander Building and Hard- 
ware Company? Answer: ‘Yes.’ 
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“4. Did the defendant W. S. Montgomery purchase and receive the 
said shares of stock from the defendant James Jenkins with notice of 
the prior claim of the plaintiff? Answer: ‘No’ 

“3, Did the defendant W. S. Montgomery, with notice of the prior 
lien and claim of the plaintiff on the said twenty-five shares of stock, 
wrongfully and fraudulently convert and cause the defendant James 
Jenkins and the said Aulander Building and Hardware Company to 
wrongtully convert the same, and issue the said stock and deliver the 
same to him, with the intent and purpose of depriving the plaintiff of 
his rights and pledge therein? Answer: ‘No.’ 

°“6, What was the value of the said twenty-five shares of stock at the 
time it was transferred by the defendant James Jenkins to the defend- 
ant W. 8S. Montgomery? Answer: ‘$1,800,’ 

“7. Did the defendants C. T. White and W. J. Burden afterwards 
purchase the said shares of stock from the said W. S. Montgomery with 
notice of plaintiff’s len and pledge thereon? Answer: ‘Yes.’ 

“8, Did the defendant Aulander Building and Hardware Company 
wrongfully issue and deliver the certificate for the said shares of stock 
to the defendant Jenkins, with knowledge of the plaintiffs hen and 
pledge thereon? Answer: ‘Yes.’ 

“9 Did the defendants James Jenkins, W. 8S. Montgomery, C. T. 
White, W. J. Burden, and Aulander Building and Hardware Company, 
with the wrongful and fraudulent intent and purpose of depriving the 
plaintiff of his rights as pledgee of said stock, cause the said certificate 
of stock to be issued to the said James Jenkins, and afterwards trans- 
ferred to W. S. Montgomery and afterwards transferred to C. T. White 
and W. J. Burden, as alleged in the complaint? Answer: ‘No,’ 

“10. Has the plaintiff released his claim to own said stock? Answer: 
™N 0.” o? 

Judgment was rendered in favor of the plaintiff against Jenkins and 
the Aulander Building and Hardware Company for $1,800, with in- 
terest from 15 May, 1920, and in favor of the other defendants. The 
judgment recites these admissions for the purpose of the trial: the 
assigninent of the stock to Castelloe by the paper-writing in evidence 
was made 19 February, 1920, and on the same day notice thereof was 
given to the corporation; the assignment to Montgomery was made 
7 April, 1920; the stock (certificate) was issued to Jenkins 15 May, 
1920; the plaintiff took no further steps to get possession of the stock, 
and Montgomery received the certificate of stock on 15 May, 1920, and 
had the transfer entered on the books of the corporation. The plaintiff 
appealed. ) “ 


Gillam & Davenport and Murray Allen for plaintiff. 
Winston & Matthews for WS. Montgomery. 
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Apams, J., after stating the facts: The verdict and the admissions of 
the defendants appearing in the judgment and the evidence establish 
these facts: The Aulander Building and Hardware Company was or- 
ganized as a corporation in December, 1919, and the first meeting of 
the stockholders was held on 1 January, 1920, in which Jenkins was 
elected president; Burden, secretary and treasurer; White, vice presi- 
dent and assistant secretary and treasurer; and Mortgomery, general 
manager. These four owned all the stock. When they paid their sub- 
scription they took a receipt from the company, showing the number of 
shares to be issued to each subscriber. Certificates of stock were not 
issued, however, until 15 May. On 19 February, 1920, the defendant 
Jenkins became indebted to the plaintiff in the sum cf $1,800, and on 
that day pledged with the plaintiff twenty-five shares of stock in the 
corporation to secure this indebtedness, and the plaintiff thereby be 
came the owner of such stock as pledgee. On 7 April, 1920, Jenkins 
assigned the same stock to Montgomery. On 15 May, 1920, the com- 
pany, with knowledge of the plaintiff’s hen, wrongfully issued the cer- 
tificate of stock to Jenkins, who immediately endorsed and transferred 
it to Montgomery and caused the transfer to be entered on the com- 
pany’s books. 

The appeal presents for decision the question of priority of claims to 
the stock formerly held by the defendant Jenkins, the plaintiff contend- 
ing that, as pledgee, he has the preferred ownership, the defendant 
Montgomery contending that, as holder of the certificate of stock, he 
has the entire legal and equitable title. These contentions may be 
resolved by determining the legal relation existing with respect to the 
stock between the parties principally concerned, namely, the plaintiff, 
Montgomery, Jenkins, and the corporation. For this purpose we will 
first examine Montgomery’s alleged title to the stock, and then ascertain 
in what way and to what extent, if any, it is affected by the plaintiff’s 
pledge. 

What, then, are the nature and status of Montgomery’s interest in 
the stock represented by the certificate which he holds?) While certifi- 
cates of stock are the symbol of the stockholders’ incorporeal right and 
are not the stock itself, they constitute prima facie evidence of owner- 
ship as to the number of shares they represent, and, in fact, are regarded 
such peculiar evidence that a written assignment of such certificates will 
ordinarily transfer the whole title, and a mere delivery thereof at least 
an equitable title. 4 Thompson on Corporations (2d Ed.), sec. 4203; 
Meisenheimer v. Alexander, 162 N. C., 235. Strictly speaking, such 
certificates are not negotiable in the sense of the law merchant, but as 
they are framed in a way to invite the confidence of business men, they 
are dealt with as transferable by delivery, when properly endorsed, and 
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are often used as collateral security in commercial transactions. “It is 
a well-known fact that stock certificates frequently circulate in places 
far remote from the home of the corporation by which they were issued; 
that in all commercial centers they are commonly transferred from 
hand to hand, like negotiable paper, and that they are hypothecated for 
temporary loans by a simple endorsement and delivery thereof, the latter 
being perhaps the most common use to which such securities are put. 
In the great majority of cases, when stock 1s merely pledged for a loan, 
no record of the transfer is made on the books of the corporation, and, 
in the judgment of laymen, the making of such a record seems to be a 
needless formality. The trend of modern decisions has been to encour- 
age the free circulation of stock certificates in the mode last indicated, 
on the theory that they are a valuable aid to modern transactions.” 
4 Thompson Corp., sec. 83481; Know v. Hden Musee Co., 148 N. Y., 441; 
Bank v. Lanier, 11 Wall (U. 8.), 869; Wentger v. Success M. Co., 227 
Fed., 548; Bank v. Dew, 175 N. C., 89. 

For this reason, as suggested by Justice Walker in the case last cited, 
there is a growing disposition of the courts to allow certificates of stock 
the advantages of commercial paper, and to this end the methods of 
transfer have been somewhat relaxed. Hence, Thompson says: “The 
usual and perhaps the more generally employed method of transfering 
shares of stock 1s by the delivery of the certificate, with the assignment 
endorsed thereon, duly signed by the person named in such certificate. 
This is sufficient ordinarily to transfer the title of the original holder to 
the assignee. In other words, corporate stock is transferred as to the 
parties thereto by endorsement and delivery of the certificates. It is a 
good assignment of shares of stock to deliver the stock thereof, with a 
blank transfer on the back, to which the holder has affixed his name; 
and the party to whom it is delivered is authorized to fill such blank 
endorsement. It has been said that the possession of certificates, with a 
power to transfer them, was prima facie evidence of title; and where 
the possessor is given value, his title cannot be impeached, either by 
subsequent purchasers who did not receive the certificate, or by credi- 
tors of the transferrer. A transfer of stock by the delivery of the cer- 
tificate, endorsed in blank, or with power of attorney, is sufficient to 
pass title without registry on the corporate books; and the purchaser is 
authorized to fill up the blank by inserting his own name, or it may be 
filled with the name of any remote transferee. A certificate of stock, 
with power of attorney to transfer, duly executed in blank as to the date 
and the name of the transferee, authorizes the holder to complete a sale 
by delivery of the certificate and transfer of the stock. The holder of 
a certificate of stock on which is a printed assignment and power of 
attorney to make the transfer, signed by the owner, is presumed to be 
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rightfully in possession thereof, and is prima facie authorized to fill in 
the blank assignment and cause a trausfer to be made to himself on the 
books of the corporation.” Corporations, Vol. 4, sec. 4817. And in 
section 4320: “The passing of the‘title to stock by a mere delivery of 
the certificate is governed by the same principle that has been fre- 
quently applied to notes, bonds, certificates of deposit, hfe imsurance 
policies, and ordinary written contracts generally. And on this theory 
it has been held that a stockholder may transfer to another a complete 
equitable title to his stock by mere delivery of the certificate, without 
complying with the forms required by the corporation. To this prin- 
ciple the Supreme Court of Pennsylvania said: ‘Why may not a de- 
livery of the certificates, coupled with words of absolute and present 
gift, invest the donee with an equitable title to the stock, which the 
donor or a volunteer cannot successfully assail? A stockholder may 
clothe another with the complete equitable title to his stock without 
comphance with the forms by the corporation.’ An assignment of a 
certificate of stock upon a valid consideration may be made by mere 
delivery; an endorsement or instrument in writing 1s not necessary to 
pass the title’ In Havens v. Bank, 182 N. C., 223, Walker, J., cites 
with approval MWcNewl v. Bank, 46 N. Y., 825, in whica it is said: “It 
has also been settled by repeated adjudications that, as between the par- 
ties, the delivery of the certificate with assignment and power endorsed 
passes the entire title, legal and equitable, in the shares, notwithstand- 
ing that by the terms of the charter or by-laws of the corporation the 
stock is declared to be transferable only on its books; that such pro- 
visions are intended solely for the protection of the corporation, and 
can be waived or asserted at its pleasure, and that no effect is given to 
them, except for the protection of the corporation; that they do not. 
incapacitate the shareholder from parting with his interest, and that 
his assignment, not on the books, passes the entire legal title to the 
stock, subject only to such liens or claims as the corporation may have 
upon it, and excepting the right of voting at elections.” Coz v. Dowd, 
133 N. C., 5387; Bleakley v. Candler, 169 N. C., 21; Bank v. Dew, 
supra, 

Under these conditions it was not necessary to transfer the stock on 
the company’s books. Although shares of stock are personal property 
and are transferable on the books of the corporation as provided by the 
by-laws (C. S., see. 1164), such provision, it is held, can be of no prac- 
tical benefit to those not connected with the corporation, because they 
have “no means of knowing whether the transfer has been made or not.” 
Bleakley v. Candler, supra. 

From these authorities, especially when considered in connection with 
the verdict, we deduce the conclusion that Montgomery's certificate is 
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at least prima facie evidence of his title to the stock formerly held and 
afterwards endorsed and transferred by the defendant Jenkins. 

We are next to decide whether such title is subordinate to or in any 
way affected by the written agreement made by the plaintiff and Jen- 
kins on 19 February, 1920. It will be observed in this connection that, 
althongh the answers to the second and third issues show the stock in 
question had been pledged to the plaintiff and he was the owner thereof 
as pledgee, the plaintiff testified that Jenkins executed “the written 
assignment” referred to as “Exhibit A” for the purpose of securing the 
loan; that it had never been registered or transferred on the books of 
the company, and that no certificate of stock had then been issued. This 
written assignment embodies the entire contract entered into by the 
plaintiff and Jenkins at the time the loan was made, and in these cir- 
cumstances the verdict should be construed in the light of the evidence 
and the charge of the court. S. v. Snipes, 185 N. C., 747, and cases 
cited; Moore v. Trust Company, 178 N. C., 126. When so construed, 
the verdict presents the specific question whether the holder’s written 
assignment as security for debt of shares of stock in a corporation for 
which no certificate has been issued has priority as a pledge over the 
prima facte title acquired by a subsequent purchaser for value without 
notice, who receives from the holder the certificate for such shares sub- 
sequently issued, when the written assignment has not been registered 
or entered on the books of the corporation. 

As we understand the controversy, 1t 1s not necessary to decide whether 
“Exhibit A” is technically a mortgage of the stock or an executory con- 
tract to deliver the certificate when issued, or an agreement that Jenkins 
should hold the stock for the plaintiff’s benefit, and whether it is valid 
inter partes, for by neither of these contingencies would the plaintiff 
acquire priority. So the ultimate question is whether the contract gave 
the plaintiff priority as pledgee of the stock. 

Under both the civil and the common law the characteristic feature 
of a pledge is the possession by the pledgee of the pledged property. The 
transfer or delivery of such possession constitutes the very essence of the 
contract. It is true that the delivery of possession may be actual, con- 
structive, or symbolic, as, for example, the contents of a warehouse by 
the delivery of a key or a warehouse receipt, or stock by the delivery of 
a certificate, but a bare agreement to deliver is never equivalent to a 
fictitious, constructive, or symbolic delivery. Schouler on Personal 
Property, 518; Cool on Stock and Stockholders, sec. 465; 4 Thompson 
on Corporations, sec. 4200, cg seq.; Propst v. Roseman, 49 N. C., 180; 
Thompson v. Andrews, 53 N. C., 453; McCoy v. Lassiter, 95 N, C., 88; 
Bank v. Johnston, 161 N. C5 09. In section 4200, supra, Thempion 
says: “A pledge of stock by an instrument in writing not accompanied 
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by a delivery of the certificate is not a pledge against third parties, nor 
is it good as against a judgment creditor of the pledger. Delivery is 
always essential to the creation of a pledge.” Among other authorities 
sustaining this position he cites Casey v. Cavaroc, 96 U. S., 467, in 
which Mr. Justice Bradley, holding that without possession there can 
be no privilege as against third persons in property claimed as a pledge, 
further observed: ‘‘Bad faith, it 1s true, would defeat the pledge, though 
the creditor had possession. But want of possession is equally fatal, 
though the parties may have acted in good faith. Both are necessary 
to constitute a good pledge, so as to raise a privilege against third per- 
sons. The requirement of possession is an inexorab.e rule of law, 
adopted to prevent fraud and deception; for, if the deotor remains in 
possession, the law presumes that those who deal with him do so on the 
faith of his being the unqualified owner of the goods.” 

We have not overlooked certain decisions in which it i3 suggested that 
since shares of stock are not capable of manual delivery, a transfer of 
possession may be made without delivery of the certificate, especially 
when no certificate has been issued; but even if the contract between the 
plaintiff and Jenkins is enforceable inter partes, 1t cannot in any event 
preyail as against the title of an innocent purchaser for value. who has 
acquired ownership by the actual possession and proper endorsement of 
the certificate of stock. Exceptions 1, 2, 3, 4, 6, 21, 22 are, therefore, 
overruled. 

The other exceptions relating to the instruction that as to the fourth 
issue the burden of proof was on the plaintiff, hkewise are untenable. 
The burden of proof here is not determined by the priority of claims; 
nor is the plaintiff’s position similar to that of an innocent purchaser 
of a negotiable instrument, the execution of which was procured by 
fraud. His situation more nearly approximates that of a maker or 
other person who seeks to impeach the validity of the instrument on 
the ground of fraud, and thereby assumes the burden of establishing his 
allegation. Board of Education v. Makely, 1389 N. C., 31; Walker v. 
Carpenter, 144 N. C., 674; Bowser v. Wescott, 145 N. C., 57; Winslow 
v. Hardwood Co., 147 N. C., 276; Sanford v. Eubanks, 152 N. C., 697. 

We find no sufficient cause for disturbing the judgment as rendered 
by the court. 

No error. 
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RAYMOND CAIN, oX BEN ALF OF HIMSELF AND THE OTHER CITIZENS OF 
GRAINGER SpEcIAL-Tax ScuoonL District, v. N. J. ROUSE, PAUL 
HODGES, ano W. B. BECTON, MemMBers OF THE Boarp OF EDUCATION 
FOR LENOIR COUNTY, AND E. FE. SAMS, CoUNTY SUPERINTENDENT OF PUBLIC 
INSTRUCTION OF LENOIR COUNTY. 

(Filed 8 October. 1928.) 


Injunction—Schools—Taxation. 

Where, in an action of the citizens, it appears from the findings of the 
judge, upon the evidence, that the county board of education and superin- 
tendent of public instruction had temporarily arranged to divide the 
attendance of children of this and another such district between the 
schoolhouses of each, and that a substantial issue has been raised as to 
legality of this arrangement, an order continuing the preliminary restrain- 
ing order to the hearing is a proper one, to be vacated only when the 
defendants may haye complied with the requirements of the law, 


AppeaL by defendants from judgment continuing restraining order, 
heard by Allen, J., at chambers, 8 August, 1923. 

Civil action. This controversy arose from the unfortunate burning 
of the Grainger School building at Grainger Station, in Lenoir County, 
on or about 20 March, 1923. 

Judge O. H. Allen issued the following restraining order: 

“This cause coming on to be heard before his Honor, O. H. Allen, 
one of the judges of the Superior Court, and being heard upon the com- 
plaint in the above-entitled action, treated as an affidavit, for the pur- 
poses of this order, and it appearing to the court from the said affidavit, 
and for the purposes of this order, that the board of education, through 
the members herein named as defendants and who constitute the said 
Board of Education of Lenoir County, have attempted to divide the 
children of the Grainger Special-Tax District 1n Lenoir County, and 
require some of the said school children of the said district to attend 
school at Sharon District School and the remainder at Kinston; and it 
further appearing that the said board has attempted to pass a resolution 
putting into force their proposed plan of dividing the children of the 
said district; and it further appearing that the said board has declined 
to furnish a suitable building in the said Grainger District for the 
school purposes; and it further appearing that the said board has 
announced that they would not furnish or permit the patrons of said 
Grainger District to furnish a building or to perform their part of the 
contract which has been executed and which provides for adequate 
teachers for said district; and it further appearing that the teachers 
have been employed for said Grainger School for the school year of 
1923-24: 


176 IN THE SUPREME COURT. [186 
CAIN t. ROUSE. 


“It is now, therefore, ordered, adjudged and decreed that the said 
defendants be and they are hereby ordered to furnish a building suitable 
for school purposes in the Grainger District at Grainger Station, as 
near the old building as practicable; that they perform their part of 
the contract in hiring the necessary teachers for the said Grainger 
School for the year 1923-24, for a period of at least six months, as the 
law provides; that the said defendants pay the said teachers so em- 
ployed, and sign the vouchers for said teachers as is provided by statute 
in such cases—that is to say, that they are to be paid in such manner 
as the other teachers of the county are paid; that said defendants are 
hereby required to provide the necessary funds for the expense of said 
school as is provided by statute for the ensuing school term; and the 
said defendants are hereby restrained from in any wise using or per- 
mitting any of the funds belonging to the said Grainger District for 
any other purpose other than to pay the expenses for a school at Grain- 
ger Station; and the said defendants are hereby restrained, their agents, 
successors or any person or persons, firm or corporation or whatever 
name designated, from in any wise putting into effect the resolution 
requiring the children of the grammar grade to be sent to Sharon 
School and the High School, and the High-School children to be sent 
to Kinston High School or to any other place out of the said Grainger 
District. 

‘That said defendants are required to appear before his Honor, O. H. 
Allen, one of the judges of the Superior Court of the Sixth Judicial 
District of North Carolina, in Kinston, North Carolira, on 8 August, 
1923, at 10 o’clock a.m., and show cause, if any they have, why the 
said restraining order herein issued should not be continued pending 
the final adjudication of this matter, or made permanent.” 

The defendants appeared at the time and place designated in the 
restraining order, and, after hearing the evidence submitted by the 
plaintiffs and defendants, Judge Allen gave judgment continuing the 
restraining order. The judgment is as follows: 

“This cause coming on to be heard before the undersigned, and being 
heard on the return date of the order to show cause why the restraining 
order heretofore entered in this cause should not be continued, the 
court finds the following facts, to wit: 

“1, That there was a joint election of the two school districts of 
Grainger and Sharon held 4 June, 1911, at Sharon, and that at such an 
election a separate account was kept, showing the vote of each district, 
and the Sharon District was assessed a separate rate of special school 
tax on the $100 worth from that assessed in the Grainger School Dis- 
trict for the year 1923, but that the authorized rate at the election was 
the same, and thereafter each has assumed to act as a separate district 
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and had its own school, and the schools in the two territories were 
carried on and conducted in the same manner as they had theretofore 
been maintained and conducted—that is, there are, and have at all times 
been, maintained each in the territory claiming to be a district separate 
committeemen appointed and recognized by the board of education in 
the same manner and to the same extent that committeemen in other 
districts have been appointed and recognized, and there are now two 
separate and distinct boards of committeemen, one for each school claim- 
ing to be a district. 

“2. That the board has at all times kept a separate account of the 
funds of each district, and for 1923 recommended the assessments of 
different rates of taxes in this district; that the funds have been com- 
puted separately in the office of the register of deeds, and the sheriff 
has collected the taxes and the treasurer has kept separate accounts for 
each district. 

“3. That on 7 May there was a meeting of the committeemen of 
Sharon and Grainger districts at the office of the county board of educa- 
tion, and action was taken, which is shown from a copy of the minutes 
of said meeting, together with a copy of the minutes of other meetings 
on the subject, which 1s attached to the affidavit of E. E. Sams and is 
here referred to. The plaintiffs deny that they agreed to any such plan 
as 1s stated in the minutes, and offer affidavits to that effect, together 
with a petition, marked ‘Exhibit A,’ which they say was on file with 
the board on 24 May. 

“4. The action above mentioned taken by the county board was not, 
aud was not intended to be, a final disposition of the matters involved, 
but was a temporary arrangement, treated as growing out of an emer- 
gency, and likewise the proposition of the school committee of Grainger 
School, claiming to be the school committee of Grainger District, to use 
a vacant building at Grainger Station, 1s only meant to be temporary. 

“5. That the county board of education and county superintendent 
in all the action taken in the matters involved in this case has acted 
honestly and in good faith and according to their views as to what is to 
the best interests of the children of both districts, and likewise the com- 
mittee and those claiming to be the committee of the Grainger District, 
of the citizens who are coéperating with them, acted according to what 
they think is to the best interest of the children. 

“From the foregoing facts the court holds that there has not been a 
consolidation of the two districts, and that the course proposed by the 
board of education cannot be taken unless there has been an agreement 
between the school committeemen of the two districts, approved by the 
county board, and upon this question as to an agreement there is a con- 
flict and an issue raised which the court is of the opinion will have to 
be submitted to a jury. 
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“Tt is, therefore, ordered that so much of the restraining order hereto- 
fore granted as restrains the county board of educaticn from providing 
for the Sharon School District to take care of the graramar grades from 
the Grainger School District and for the Kinston High School to take 
care of the High-School students of the Grainger School District, and 
providing a truck for the transportation of the said students to the 
respective places, 1s continued to the final hearing before the jury. In 
the meantime this restraining order does not interfere with any plan 
that may be agreed on hereafter, or with any action that may be taken 
by the board of education hereafter within its legal rights or as to the 
provisions for a temporary school building at Grainger. 

“By the concluding above, I mean to hold that the board of education 
can now order a consolidation if they see fit, or a modified form, so as 
to adopt the conditions to the present situation.” 

Later, his Honor added the following to his judgment: 

“This affidavit (that of E. E. Sams, superintendent public instruc- 
tion of Lenoir County) was not before me at the time of my decision, 
but is allowed to be filed after the announcement of my decision or 
judgment, and the plaintiffs may, if they desire, file answer and make 
it plain, the court holds that the board has the power to order a con- 
solidation now, or to provide separate schools or consolidation as to the 
high schools, and maintain temporarily separate schools as to element- 
ary and primary grades in each of the districts.” 


Shaw & Jones for plaintiffs. 
Cowper, Whitaker & Allen for defendants. 


Crarxson, J. From the evidence as set forth in the record in this 
cause, the court below was fully warranted in rendering the judgment 
continuing the restraining order to the hearing. 

In Vise v. Whitaker-Harvey Co., 144 N. C., 510, it is said: “It is a 
rule with us that in actions of this character, the main purpose of which 
is to obtain a permanent injunction, if the evidence raises a serious ques- 
tion as to the existence of facts which make for plaintiff’s right, and 
are sufficient to establish it, a preliminary restraining order will be 
continued to the hearing.” Cab Co. v. Creasman, 185 N. C., 556. It 
is to be noted that the court below found that all the parties to the 
action have acted honestly and in good faith, according to their re- 
spective views as to what was the best interest of the children of the 
district. 

This htigation may seriously hamper the education of the youth. 
There should be a speedy trial or disposition of this cause. 

Judgment affirmed. 
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CAROLINA-TENNESSEE POWER COMPANY vy. HIAWASSEE RIVER 
POWER COMPANY, W. H. REESE Et AL. 


(Filed 8 October, 1923. ) 


1. Appeal and Error—Evidence—Findings. 

Where, by agreement of the parties, the judge finds the facts in the 
case appealed from, his findings, supported by competent evidence, are 
conclusive. 

2. Same—Corporations—Condemunation, 

Where the statute chartering a public-service corporation gives it power 
of condemnation, and it appears on appeal, the judge finding the facts by 
consent, that the corporation was duly created, organized and existing 
thereunder, exceptions by the owner of lands that it had no such power, 
or corporate existence, for failing in certain respects to have been prop- 
erly organized, are untenable. Nor is the defendant's position available 
that the plaintiff's laches had deprived it of this right, when the findings, 
supported by evidence, are to the contrary. 

3. Corporations—Condemnation—Constitutional Law. 

Under the facts of this appeal: Held, the defendant’s position is un- 
tenable that the powers conferred upon the plaintiff, petitioner in con- 
demnation of their lands, were special privileges, contrary to the Four- 
teenth Amendment to the Federal Constitution, under the authority of 
Power Co. v. Power Co., 175 N. C., 668, and other like cases cited. 

4. Corporations—Condemnation—Measure of Damages. 

The measure of damages in proceedings of a public-service corporation 
to condemn lands for a public or guasi-publie use is the fair market value 
of the lands, taking into consideration any and all uses or purposes to 
which the property is reasonably adapted, and might with reasonable 
probability, be applied. 


CLARKSON, J., concurring. 
ADAMS, J., not sitting, and taking no part in decision in this case. 


Appears by defendants in twelve suits from McHlroy, J., at January 
Special Term, 1923, of CHEROKEE. 

All of these causes, except No. 589, were condemnation proceedings, 
brought by the Carolina-Tennessee Power Company against the several 
defendants for the purpose of condemning and acquiring certain lands 
situate on the banks of the Hiawassee River in Cherokee County, to be 
used by petitioner in connection with a water-power development or 
hydro-electric system. No commissioners were appointed, as provided 
by C. S., 1720; but, by consent of all the parties, at the January Special 
Term, 1928, Cherokee Superior Court, said causes were transferred to 
the civil-issue docket, consolidated and tried together before his Honor, 
P. A. McElroy, sitting as judge and jury, it being agreed that he should 
hear the evidence, find the facts and render judgments accordingly. 

It was admitted on the hearing that the Hiawassee River Power 
Company now owns all the lands sought to be condemned in these pro- 
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ceedings, except those involved in No. 596, known as the Reese case, said 
proceeding being against W. H. Reese and wife. The several causes, 
therefore, for all practical purposes, may be considered as one proceed- 
ing on behalf of the Carolina-Tennessee Power Company against the 
Hiawassee River Power Company to condemn lands claimed by it, and 
another proceeding against W. H. Reese and wife to condemn lands 
claimed by them. 

No. 589 was a motion to dissolve the injunction issued in the case 
of Carolina-Tennessee Power Company v. Hiawassee River Power Com- 
pany, decided by this Court in 1918 and reported in 175 N. C., 668. 
By consent, this motion was heard with the other causes above men- 
tioned, and the motion was denied by the trial court. 

In No. 595, the defendant, in addition to setting up the usual de- 
fenses, asked for affirmative relief against the petitioner in the shape 
of an injunction to restrain the petitioner from further interfering with 
the defendant in the development of its water-power or hydro-electric 
system. This application by the defendant, Hiawassee River Power 
Company, for injunctive relief was denied. 

From a judgment in favor of the petitioner in each of the above- 
entitled causes the defendants appealed, assigning errors in each cause. 


Martin, Rollins & Wright for petitioner. 
C. M. Seymour, Moody & Moody, J. Crawford Biggs, C. W. Tillett, 
Jy., and Tillett & Guthrie for defendants. 


Stacy, J., after stating the facts as above: It required two weeks in 
the Superior Court to hear and to determine the matters herein liti- 
gated. The record on appeal to this Court 1s voluminous; it contains 
more than three hundred exceptions and assignments of error. After a 
careful and painstaking investigation of the whole matter, we have 
found no ruling or action on the part of the trial judge which we 
apprehend should be held for reversible error. In each cause, therefore, 
the judgment entered below must be affirmed. 

The main contentions of the defendants are as follows: 

1. That all these condemnation proceedings should be dismissed, the 
injunction in the original suit (No. 589) dissolved, and an injunction 
issued against the petitioner and in favor of the Hiawassee River Power 
Company in No. 595. 

2, That the trial court erred in its findings with respect to the issue 
of damages in each cause which entitles the defendants, at least, to a 
new trial on this issue. 

The defendants assign three principal reasons for their first position: 
(1) That the petitioner’s right of condemnation has been lost by laches 
and its failure to prosecute these suits; (2) that the petitioner has never 
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acquired the right to condemn these lands because it has failed to show 
complhance with the conditions set forth in the fifteenth section of its 
charter, and because it has never had a legal board of directors; and 
(3) that the petitioner is not proceeding in good faith. 

With respect to the defendants’ first and third reasons, just stated, 
relating to the question of laches, or the statute of limitations, and 
good faith, it is sufficient to say that, upon competent and ample evi- 
dence, the trial court has resolved these matters in favor of the peti- 
tioner, as witness the following findings, made and incorporated in the 
judgment entered in each condemnation proceeding: 

“8. That the petitioner’s cause of action 1s not barred by the statute 
of limitations, and petitioner has not abandoned its right to make said 
developments, or its purpose and intention to make said developments, 
or any of them, and that none of the defenses set up in the pleadings of 
the defendants can be availed of by the defendants or either of them in 
this cause. 

“9. That the petitioner has not been guilty of any laches in failing 
to develop said water-power described in the petition; that the prior 
rights of the Carolina-Tennessee Power Company to develop said water- 
powers still subsist and have not been forfeited or lost by the said 
petitioner, and the defendant, Hiawassee River Power Company, is not 
entitled to use said lands, or any part thereof, for water-power pur- 
poses.” 

These findings, made by his Honor below, clearly distinguish the 
present causes from the cases relied upon and interestingly discussed by 
the defendants in their elaborate brief. To point out the many differ- 
ences between the authorities cited and the instant causes would only 
be a work of supererogation. The alpha and omega of every case must 
be determined by the facts of record. However, for the benefit of the 
student or the investigator, an examination of the following authorities, 
chiefly relied upon by the defendants, may be of interest: Stzth v. Jones, 
119 N. C., 428; Manning v. R. R., 122 N. C., 824; R. R. v. RB. R., 148 
N. C., 59; Bensley v. Mountain Lake Water Co., 13 Cal., 306; 73 Am. 
Deec., 579; Rehmke v. Fogarty, 107 Pac., 184; Hagerman v. Bates, 38 
Pac. (Colo.), 1100; Stretcher v. Murray, 92 Pac. (Mont.), 36; Sanitary 
District of Chicago v. Chapin, 80 N. E. (1.), 1017; N.Y. Cable Co. v. 
N. Y., 10 N. E., 332; Johnston v. Standard Milling Co., 148 U.S., 
360; 37 L. Ed., 480. 

As between the Carolina-Tennessee Power Company and the Hiawas- 
see River Power Company, the right, as well as the prior right, of the 
petitioner to condemn the lands in dispute and to acquire them for use 
in its hydro-electric or water-power development must be considered as 
settled by our former decisions, at least so far as the present records are 
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eoncerned. ‘Carolina-Tenn. Power Co. v. Hiawassee R. P. Co., 175 
N. C., 668; S.c., 171 N. C., 248. Defendants contend, however, as to 
the suit against W. H. Reese and wife, No. 596, that this would not be 
so, as they were not parties to the original proceeding. But in the 
Reese case it is specifically admitted by the defendarts “that the peti- 
tioner is a North Carolina corporation and under the supervision of the 
Corporation Commission of North Carolina”; and his Honor finds as a 
fact from the evidence in this cause: “That the petitioner, Carolina- 
Tennessee Power Company is a corporation, duly created, organized 
and existing under and by virtue of the laws of the State of North 
Carolina, having the powers, privileges and duties set out in its charter, 
to wit, chapter 76 of the Private Laws of 1909, and having its principal 
place of business in the town of Murphy, N. C.” 

It is further contended by the defendants in the Reese case, as well 
as in the others, that the Legislature has granted special privileges and 
special charter rights to the petitioner in its act of incorporation, which 
are in violation of the Fourteenth Amendment to the Constitution of 
the United States. For this reason the defendants insist upon their 
motion to dismiss, or for judgments as of nonsuit. The motions based 
upon this ground must be overruled on authority of Power Co. v. Power 
Co., 175 N. C., 668; Land Co. v. Traction Co., 162 NX. C., 314; Street 
R. R.v. R. R., 142 N. C., 423. 

But the defendants’ most vigorous attack is made upon the second 
ground above mentioned, to wit, that the petitioner has never acquired ~ 
the power of eminent domain because it has failed to show compliance 
with the following conditions as set forth in the fifteenth section of its 
charter: 

“Whenever one hundred shares shall have been subscribed, the sub- 
scribers, under the direction of the majority of the incorporators herein 
named, who themselves shall be subscribers, may organize the said com- 
pany by electing a board of directors, and provide for the election of 
such other officers and the adoption of such by-laws as may be neces- 
sary for the management of the business and affairs of the said com- 
pany, and thereupon they shall have and exercise all powers and func- 
tions of a corporation under this charter and the laws of this State.” 

The defendants, in their brief, admit the bona fide, de jure existence 
of the petitioner as a corporation, but they contend that, under the 
above provision, three specific requirements must be met before it can 
exercise the right of condemnation: (1) That each incorporator must 
be a subscriber for stock; (2) that a minimum of 100 shares of stock 
shall have been subscribed; (3) that a board of directors shall have been 
elected. For this position the defendants rely upon the following 
authorities: R. R. vw. Stroud, 182 N.C., 413; A. Rv. R. R., 148 N. C., 
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59; Merges v. Altenbrand, 123 Pac. (Mont.), 21; NV. ¥. Cable Co. v. 
New York, 10 N. E., 332; Warden v. Madisonville etc. R. R. Co., 101 
S. W. (Ky.), 914; Parkside Cemetery Assn. v. Cleveland etc. Traction 
Co., 112 N. E. (Ohio), 596, and others. 

Passing the question of the right of the defendants to make this 
attack in the present proceedings, we think it is sufficient to say that in 
each cause the following specific finding 1s made by the trial court: 

“That the petitioner, Carolina-Tennessee Power Company, is a cor- 
poration, duly created, organized and existing under and by virtue of 
the laws of the State of North Carolina, having its principal place of 
‘business in the town of Murphy in said State, and haying the authority, 
power and duties set out in its charter, to wit, chapter 76, Private Laws 
of 1909.” 

Petitioner, however, in order to repel this attack as a matter of law, 
cites and rehes upon the following authorities: R&R. Rh. v. Lumber 
Co., 114 N. C., 690; Street Ry. Co. v. BR. R., 142 N. C., 423; Kansas 
City etc. Ry. Co. v. Coal & Min. Co., 61 S. W. (Mo.), 684; Lewis on 
Eminent Domain, sec. 592; Nichols on Eminent Domain, sec. 411; 2 
Cook on Corporations (7th Ed.), see. 687; 20 C. J., 9138. 

The defendants’ last position is that, in any event, they are entitled 
to a new trial in each cause for errors committed on the issue of dam- 
ages. We have carefully examined the numerous exceptions taken and 
entered on this branch in the different proceedings, but nothing has 
been discovered by us which we think should be held for reversible 
error. No benefit would be derived from a discussion of these excep- 
tions seriatim, as they deal largely with questions of fact, and appar- 
ently no new or novel point of law is presented for decision by any of 
them. 

It is the accepted position here and elsewhere that in condemnation 
proceedings, where property is taken for a public use, or a quasi-public 
use, under the power of eminent domain, the measure of compensation 
to be awarded the owner is the fair market value, taking into considera- 
tion any and all uses or purposes to which the property is reasonably 
adapted and might, with reasonable probability, be applied. The test 
is the fair market value of the property. 10 R. C. L., 128; Nichols on 
Eminent Domain (2d Ed.), see. 445; Brown v. Power Co., 140 N. C., 
333; Rk. R. v. McLean, 158 N. C., 498; Land Co. v. Traction Co., 162 
N.C., 503. 

In Boom Co. v. Patterson, 98 U. S., 408, the rule is very clearly 
stated by Mr. Justice Field, as follows: “In determining the value of 
land appropriated for public purposes, the same considerations are to 
be regarded as in a sale of property between private parties. The 
inquiry In such cases must be, what is the property worth in the mar- 
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ket, viewed not merely with reference to the uses to which it is at the 
time applied, but with reference to the uses to which it is plainly 
adapted—that is to say, what is it worth from its availability for valu- 
able uses? Property is not to be deemed worthless because the owner 
allows it to go to waste, or to be regarded as valueless because he is 
unable to put it to any use. Others may be able to use it and make it 
subserve the necessities or conveniences of life. Its capability of being 
made thus available gives it a market value which can be readily esti- 
mated.” 

To like effect are the decisions of this Court in R&R. R. v. Mfg. Co., 169 
N.C., 156; BR. BR. v. Armfield, 167 N. C., 464; Teeter v. Telegraph Co., 
172 N. C., 784. 

The above standard of award, as we understand the record, was 
adopted by his Honor in arriving at the different values placed upon 
the several properties. In this there was no error. 

The judgment in favor of the petitioner in each of the above causes 
will be upheld. 3 

Affirmed. 


Crarkson, J., concurring: In the present case I heve read the volu- 
minous record, heard the able arguments of the defendants’ counsel, 
and read their carefully prepared brief, but am unable to see any 
reversible error. The case was first in this Court at Spring Term, 1916 
(Carolina-Tennessea Power Co. v. Hiawassee River Power Co., 171 
N. C., 248), on an appeal from Cline, J., at March-April Term, 1915, 
of Cherokee Superior Court. At that term the following issues were 
submitted to the jury: 

“1, Did the plaintiff, prior to 21 August, 1914, survey, stake out, and 
adopt the locations for its dams, reservoirs, and public works on the 
Hiawassee River, as alleged in the complaint and as indicated on the 
map offered in evidence? Answer: ‘Yes.’ 

“2. If so, were the plaintiffs’ said locations lying, on 21 August, 
1914, in a state of abandonment? Answer: ‘No; they did not.’” 

The court below ex mero motu found additional facts, and granted 
an injunction substantially as requested in the prayer of the complaint. 
From this judgment the defendant appealed to this Court and was 
granted a new trial. <A learned opinion was written by Walker, J., 
deciding all the main contentions for the plaintiff, but gave a new trial 
for certain important issues of fact to be decided by a jury for a proper 
determination of the case. The cause again came on for hearing at 
March Term, 1917, of Cherokee County, before W. J. Adams, J., now 
a member of this Court. The issues submitted to the jury, and their 
answers, are as follows: 
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“1. Were the locations for the dams, reservoirs, and public works 
claimed by the plaintiff surveyed and staked out on the Hiawassee 
River in the year 1909, as alleged in the complaint and as indieated on 
the maps offered in evidence by plaintiff, marked ‘Exhibit 7 and 7-A’¢ 
Answer: ‘Yes’ (by consent). 

“2. If so, did the plaintiff, in the year 1909 and thereafter, but before 
the organization of the defendant company in July, 1914, adopt said 
locations by authoritative corporate action, as alleged in the complaint ? 
Answer: ‘Yes,’ 

“3. Did the plaintiff, prior to the commencement of this action on 
21 August, 1914, abandon its said locations and proposed plans, as 
alleged in the answer? Answer: ‘No.’ 

“4. Did the plaintiff file the maps or plats of its said locations in the 
office of the clerk of the Superior Court of Cherokee County on or 
about 21 June, 1911, as alleged in the complaint? Answer: ‘Yes,’ 

“5. Did the plaintiff, on or about 17 August, 1914, by authoritative 
corporate action, adopt the surveys and locations for its dams, reser- 
yoirs, and public works which had theretofore been made and marked 
out on the Hiawassee River, as alleged in the complaint? Answer: 
‘Yes’ (by consent). 

“6. Were the locations for the dams, reservoirs, and public works 
claimed by the defendant surveyed and staked out on the Hiawassee 
River, as alleged in the answer? Answer: ‘Yes’ (by consent). 

“7, If so, did the defendant thereafter, by authoritative corporate 
action, adopt said location; and if so, when?» Answer: ‘No,’ ” 

Upon the findings of the jury there was a judgment in favor of the 
plaintiff, and defendant appealed to this Court. 

The judgment of the court below was affirmed in an opinion, com- 
prising fifteen pages, covering every phase of the case, with numerous 
citations, not only from this Court, the United States Court, and legal 
text-books, but decisions from numerous States of the Union. The 
decision was exhaustive and learned, covering all the main contentions— 
remarkable for its clearness and logic, and is the leading case in this 
State on “water-powers.” The decision of these cases gave the plaintiff 
priority of right in focus in quo as the first company that defined, 
marked its route and adopted the same by authoritative corporate action. 
Power Co: v. Power Co., 175 N. C., 668. 

Writ of error to Supreme Court of United States was allowed 17 
August, 1918. On 22 March, 1920, the Supreme Court of the United 
States dismissed writ of error, “dismissed for want of jurisdiction.” 

From the opinion of Walker, J., it would seem that the only question 
unsettled was the plaintiff’s condemning the land of defendant and 
others to complete its hydro-electric enterprise. The present suits arise 
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out of the condemnation proceedings. These suits were carefully heard 
before McE/roy, J., a painstaking and conscientious judge, who, both 
sides agreed, could find the facts and make his conclusion of law. 
He has found them against the defendant and in favor of the plaintiff, 
on evidence submitted, and from these findings and conclusions of law 
the defendant has again appealed to this Court. The defendants’ coun- 
sel, in the oral argument, so earnestly insisted that there was reversible 
error that the Court carried the case over during the vacation months 
under advisart. Knowing the great importance of the case, I have gone 
thoroughly into every phase of the exceptions, and can find no material 
or prejudicial error. 

“Verdicts and judgments are not to be set aside for harmless error, or 
for mere error and no more. To accomplish this result, it must be made 
to appear not only that the ruling complained of is erroneous, but also 
that it is material and prejudicial, amounting to a denial of some sub- 
stantial right.” Wilson v. Suncrest Lumber Co., ante, 56, and cases 
there cited. 


Crarkson, J., concurring. 
ADAMS, J., not sitting, and taking no part in decision in this case, 


The decision in this case is determinative of the following cases on 
appeal, to wit: 

589. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 

591. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 
et al. 

592. Carolina-Tennessce Power Co. v. Hiawassee River Power Co. 
et al, 

598. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 
et al, 
594. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 
et al, | 

595. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 

596. Carolina-Tennessee Power Co. v. W. H. Reese et ux. 

597. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 
et al, 

598. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 
et al. 

599. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 
et al, 

600. Carolina-Tennessee Power Co. v. Hiawassee River Power Co. 
et al. 
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INA V. SMITH, Guarprian, vy. W. H. CREECH. 
(Filed 3 Oetober, 1923.) 


1, Wills—Interpretation—Intent—Presumptions—Statutes, 

In its interpretation, a will will be given effect in accordance with its 
intent as gathered from the entire instrument, unless in violation of law; 
and where the will is sufliciently ambiguous to permit of construction, 
there is (1) a presumption against intestacy; (2) the first taker is to 
be considered as the primary object of the testator’s bounty: and, by 
statute in this State, a devise of real property is to be construed in fee, 
unless in plain and express words it is shown or plainly intended by the 
will, or some part thereof, that the testator intended to convey an estate 
of less dignity. C. S., sec. 4162, 


2. Same—Deeds and Conveyances—Mortgages, 

Several sisters, tenants in common of land, devised their interest to 
each other without residuary clause, all to the effect that should the 
testatrix’s sisters, or any one of them, marry, to those remaining un- 
married, and so on to the last single sister: and should all of them 
marry, then the estate to be equally divided between the surviving sisters 
or their lawfully begotten heirs. All of them died without leaving issue, 
and the will of the last surviving sister devised the lands to her brother, 
with direction to pay certain specific bequests, who paid the same and 
mortgaged the land to the plaintiff in this action: Heid, the intent of 
the wills was to convey the fee simple in the lands to the sisters, defeasi- 
ble as to each upon her marriage, and so on to the last survivor, and her 
devise to her brother was of a fee-simple title and subject to his mort- 
gage. 

3. Wills—Interpretation—Extraneous Acts—Evidence. 

Acts of the parties in disposing of property as owner may, in proper 
instances, be received as evidence of their own concept of the meaning of 
his devise. 


AppEat by plaintiff from Horton, J., at May Term, 1923, of Wayne. 

Controversy without action. On the hearing it appeared that John 
R. Smith, now deceased, having mortgaged a piece of land (that now 
in controversy) to plaintiff to secure a debt of $1,500, and default hav- 
ing been made, plaintiff, mortgagee, under powers contained in the 
instrument, on 19 February, 1923, after due advertisement, sold said 
land at public auction, when defendant became the purchaser at the 
price of $6,100; that it having been rumored that the title of John R. 
Smith conveyed in the mortgage was in part defective, the land was 
sold and bid in by defendant, with the understanding that the title in 
question should be investigated, and if the same proved defective, as 
suggested, the purchase price agreed upon would be proportionately 
reduced; that John R. Smith had died, and his wife, Ophelia, was 
devisee of the land under his will. The court, being of opinion that the 
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title to the land was defective to the 42/175 interest, entered judgment 
for the amount of bid, less the proportion indicated, and plaintiff ex- 
cepted and appealed. 


D. H. Bland for plaintiff. 
Teague & Dees for defendant. 


Hoxe, J. From the pertinent facts as set forth in the case agreed, 
it appears that “The title to said property on 23 September, 1876, was 
in Mary A. Smith, C. A. V. Smith, M. T. A. L. Smith, Louvenia 
Smith, and Susan E. Smith as tenants in common, in fee simple. The 
said tenants 1n common were all sisters and no one of them was ever 
married, and all died prior to the year 1910, leaving no issue; that 
such title as John R. Smith owned in said lands and premises was 
acquired by him under the following instruments: 

“A. The will of C. A. V. Smith, dated 11 August, 1877, probated 
17 May, 1879, and recorded in will book No. 1, at page 152, in the office 
of the clerk of the Superior Court for Wayne County, the part of the 
will pertaining to the lands in controversy being as follows: ‘I give 
and devise to my sisters, Mary A. Smith, M. Tabitha Smith, Louvenia 
E. Smith, and Susan E. Smith, all of my real and personal estate 
(together with my accounts), during their single lives, to share and 
share alike; but in case any one of them should marry, I give to the 
unmarried living sisters my entire estate, both real and personal, during 
their unmarried life, and so on to the last single sister; and should all 
of my sisters marry, then it is my will that my estate be equally divided 
between the surviving sisters or their lawfully begotten heirs.’ 

“B. The will of M. Tabitha A. Smith, dated 14 August, 1877, admit- 
ted to probate 31 October, 1881, and recorded in the office of the clerk 
of the Superior Court for Wayne County, in will book No. 1, page 215, 
the part of the said will pertaining to this controversy being as follows: 
‘I give and devise to my sisters, Mary A. Smith, C. A. V. Smith, Lou- 
venia EK. Smith, and Susan E. Smith, all of my real and personal estate 
during their single life, to share and share alike; but in case any one 
of them should marry, then I give to the unmarried living sisters my 
entire estate, both real and personal, during their unmarried life, and 
so on to the last single sister; and should all my sisters marry, then it 
is my will that my estate should be equally divided between my sur- 
Viving sisters or their lawfully begotten heirs.’ It will be noted that 
this will is dated practically at the same time as the will referred to in 
the preceding paragraph, and that substantially the same provisions are 
set forth therein. C. A. V. Smith died before M. Tabitha A. Smith. 
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“C, The will of Mary A. Smith, dated 17 November, 1881, admitted 
to probate 24 May, 1892, in the office of the clerk of the Superior 
Court for Wayne County in will book No. 1, page 566; that portion of 
said will bearing upon this controver sy being as follows: ‘I give, devise 
and bequeath to my sisters, Louvenia E. Smith and Susan E. Smith, all 
of my estate and property, real, personal and mixed, during their cig 
life, to share and share alike; but in case any one of them should 
marry, then I give, devise and equen i to the unmarried living sister 
my entire estate and property; but in case both of them should marry, 
then such estate and property is to be equally divided between them; 
and should either of my said sisters die before I do, my will and desire 
is that such share of such estate and property as w ould have belonged 
to such deceased shall be the property of such survivor,’ 

“TD. Will of Susan E. Smith, dated 18 May, 1892, admitted to pro- 
bate 26 September, 1903, in the office of the clerk of the Superior 
Court of Wayne County, in will book No. 2, at page 457, the part of 
said will relating to this controversy being as follows: ‘I give, devise 
and bequeath to my sister, Louvenia E. Smith, all of my estate and 
property, real, personal and mixed, forever,’ 

“EK. The will of Louvenia EK. Smith, dated 8 November, 1910, admit- 
ted to probate 10 November, 1910, in record of wills No. 3, at page 322, 
that portion of said will bearing upon this controversy being as follows: 
‘Item 3. I give to my brother, John R. Smith, the house and lot on 
which I now live, in the city of Goldsboro, lying on South William 
Street; and my brother, John R. Smith, is to pay to each one of the 
children of my brother B. T. Smith, above named, $100, and to pay 
Fannie Smith, widow of my brother B. T. Smith, $400; and I give to 
said Fannie Smith all of my household and kitchen furniture.’ 

“The five sisters originally owning this property in fee had four 
brothers, to wit, John R. Smith, Josiah Smith, B. T. Smith, and W. H. 
Smith. Josiah Smith died intestate and without issue before any of 
the wills herein referred to were executed or admitted to probate, and 
need not, therefore, be considered in determining the controversy. B. T. 
Smith and W. H. Smith both died prior to John R. Smith, both leaving 
children.” 

It is contended for defendant that, under the first three of these 
wills, and insistently so under the first and second, those of C. A. V. 
Smith and Tabitha Smith, only a hfe estate in the devisor’s interest is 
given, and that on their respective deaths the remainders in such interest 
would pass by descent to their heirs at law, which would include the 
children of the deceased brothers, B. T. and W. H. Smith. 

The plaintiff contends that, under all of these wills, a fee simple in 
the lands was devised, and that under them the entire title was in John 
R. Smith, the mortgagor. 
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It was stipulated that in case a hfe estate only was passed by the 
wills, there should be a reduction of the purchase price to the amount 
of 42/175. The court being of opinion that the wil's only devised a 
life estate, judgment was entered allowing the reductions, and plaintiffs 
excepted and appealed. 

It is the accepted position in the interpretation of wills that the 
intent of the testator, as expressed in the entire will, must be given 
effect, unless in violation of law; and in arriving at this intent, and in 
wills sufficiently ambiguous to permit of construction, it is one of the 
recognized rules that there is a presumption against intestacy; second, 
that the first taker is ordinarily to be considered as the primary object 
of the testator’s bounty. And another, sanctioned with us by positive 
statute, “That when real estate shall be devised to any person, the same 
shall be held and construed to be a devise in fee simple unless such 
devise shall in plain and express words show, or it shall be plainly 
intended by the will or some part thereof, that the testator intended to 
convey an estate of less dignity.” C.S., sec. 4162; Whitfield v. Doug- 
las, 175 N. C., 46; Fellowes v. Durfey, 163 N. C., 313; Austin v. Austin, 
160 N. C., 368; Steadman v. Steadman, 143 N. C., 3851; Blue v. Ritter, 
118 N. C., 582. 

Considering the wills in question here in view of these established 
principles, we are of opinion that each testatrix passed, and intended to 
pass, her entire interest and estate in this property to her unmarried 
sisters, with the stipulation that should any one of thern marry, leaving 
the other sisters single, or any one of them, the interest of the one so 
marrying should terminate in favor of the others. Ard so on, “to the 
last living sister.” And that the expression appearing in the will, 
“during their unmarried lives,” or “during their single life,” did not 
and was not intended to lessen the quantity of the estate devised, but was 
only in aid of the expressed purpose that the estate given should termi- 
nate on marriage, thus emphasizing the time when the defeasance 
should operate. 

That this is the true construction appears from the fact that it is the 
clear and controlling purpose in the mind of each testatrix to make 
provision for her surviving unmarried sisters, and this provision is con- 
tinued to the last sister remaining unmarried, and with no limitation 
over, except on the marriage of all; that the descriptive terms of the 
property are such as to indicate that absolute ownership was intended, 
“all of my real and personal estate,” and again, “my entire estate”; 
that there is no residuary clause, and that on the happening of the con- 
tingency in the last clause, to wit, “the marriage of all the sisters,” the 
fee simple is to be equally divided between “the surviving sisters or 
their lawfully begotten heirs,” showing that in any event, married or 
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single, the sisters should have the property in absolute ownership, and 
that no intestacy was contemplated. While not allowed as controlling, 
the acts of the parties in disposing of the property as owners shows 
their own concept of the meaning of these wills, and, in case of am- 
biguity, may be considered in aid of arriving at proper interpretation. 

This, in our opinion, being the correct construction, the wills of the 
sisters undoubtedly conveyed a fee simple in the property to the last 
surviving sister, and her will in turn conveyed the same interest to 
John R. Smith, thus constituting him the absolute owner. It may be 
noted further in confirmation of this view that in the will of the last 
surviving sister conveying the property to John R. Smith, devisee, John 
R. Smith is charged with the duty of paying to the children and widow 
of his deceased brother certain legacies, and that the same were paid to 
them, these being some of the persons whose interest caused the alleged 
defect in the title. 

In the case of McCallum v. McCallum, 167 N. C., 310, cited and 
principally relied upon by appellees, there was a life estate in apt and 
definite terms given to the first taker without more, and with nothing in 
the will or condition of the parties tending to create ambiguity or per- 
mitting construction, and to our minds the case is not an apposite 
authority on the facts presented in this record. 

There is error, and this will be certified, that judgment be entered 
for the full purchase price. 

Error. 





ee oe 


A. F. STEVENS vy. RENA TURLINGTON. 
(Filed 3 October, 1925.) 


1. Mortgages—Statute of Frauds—Release—Parol Evidence. 

A contract made between a mortgagor and mortgagee after the making 
of the mortgage on Jands, which are intended to terminate that relation- 
ship as between themselves, does not fall within the intent and meaning 
of the statute of frauds (C. 8., sec. 9SS), requiring contracts concerning 
land, etc., to be put in writing, etc.: and where the mortgagee has agreed 
by parol to release certain lands embraced in the description of the mort- 
gage to a purehaser thereof from the mortgagor and take a mortgage in 
lieu thereof on other lands, it is enforceable. 


2. Same—Title. 

While the legal title to lands vests in the mortgagee, it is only for the 
purpose of securing to him the mortgage debt, and certainly until fore- 
closure, or perhaps his rightful possession taken upon condition broken 
by the mortgagor, the mortgage is regarded only as a pledge, with all the 
other incidents of title remaining in the mortgagor, subject to the condi- 
tions of title upon which he had given it, as expressed in the written 
instrument. . 
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3. Same—Equity—Estoppel. 

Where there is an existing mortgage upon lands, anc. a purchaser of a 
part of the lands from the mortgagor, a parol agreement taken with the 
mortgagee, later made, that the latter would release the lands from the 
terms of the mortgage upon receiving in lieu of his lien a mortgage upon 
other lands, creates an equitable estoppel against the mortgagee’s position 
that the parol agreement was ineffectual under the statute of frauds 
(C. S., see. 988). 

4. Same—Purchase Moncey. 

The principle upon which the giving of a deed taking back a mortgage 
for the balance of the purchase price is regarded as one transaction, 
giving the purchase-price mortgage a superior equity, and that the mort- 
gagor acquires title subject to the mortgaze lien, ete., has no effect upon 
the principle that the mortgagee is estopped in equity by his parol agree- 
ment, later made, to take a mortgage on other lands in Heu of a part 
thereof embraced in a description of the mortgage, as against a purchaser 
in good faith, in reliance upon the parol agreement. 

5. Mortgages—Discharge—Parol Evidence, 


Evidence of a parol discharge of a written contract within the statute 
of frauds, or of an equitable estoppel by matter in pais, must be positive, 
unequivocal and inconsistent with the contract; and where the evidence 
is conflicting, it raises an issue to be determined by the jury. 


AppEaL by defendant from Horton, J., at chambers in Lillington, 
25 May, 1923. From Jounsron. | 

Civil action to remove cloud from title and to restrain the defendant, 
as mortgagee, from executing a deed to the purchaser at a certain 
mortgage sale, 1t being alleged that the defendant orally agreed with 
plaintiff to release the land in question from her mortgage. The tem- 
porary restraining order was continued to the hearing, and the defend- 
ant appealed. 


Vo counsel for plaintiff. 
Young, Best & Young for defendant. 


Stacy, J. The essential facts and allegations of this case are as 
follows: 

On 14 February, 1920, W. A. Stevens purchased a tract of land from 
his sister, Rena Turlington, executing and delivering to her his note 
and a mortgage on said land to secure the payment of the entire pur- 
chase price of the property. This mortgage was duly registered. There- 
after, on 23 March, 1920, the plaintiff, being desirous of purchasing a 
part of said land from his brother, W. A. Stevens, went to the defend- 
ant, his sister, and secured from her a verbal agreement to release that 
portion of the land which he wished to buy, from the operation of her 
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mortgage, and it is alleged that she promised to accept in heu thereof 
a mortgage on another tract of land owned by their minor brother, 
J. Almon Stevens. Relying upon this understanding and agreement, 
plaintiff has taken a deed from his brother and paid to him $400 of 
the purchase price. J. Almon Stevens has prepared and tendered to the 
defendant a mortgage on his land as per agreement, but defendant has 
refused to accept same. 

Defendant denies the making of any such verbal agreement, and, by 
way of answer, she pleads that, even if such promise were made, it 1s 
not in writing, and, therefore, it is not enforceable. Defendant con- 
tends that she is entitled to proceed with the foreclosure of her mort- 
gage and to execute to the purchaser a valid deed therefor, default hav- 
ing been made in the payment of the debt, and the property having 
been sold on 14 February, 1928, after due advertisement under the 
mortgage. 

The appeal presents a single question of law: Does an unexecuted 
verbal agreement, made by a mortgagee for a valuable consideration, to 
release a real-estate mortgage, come within the statute of frauds? If 
this be answered in the affirmative, the injunction should be dissolved; 
otherwise not. The question must be answered in the negative under 
authority of Hemmings v. Doss, 125 N. C., 400, and cases there cited. 
In Faw v. Whittington, 72 N. C., 321 (opinion by Bynum, J.), it is 
said: “While the general rule is that the same formalities are required 
by the ‘Act to create and transfer an interest in land,’ distinction 1s 
made between contracts to ‘sell and convey,’ which are the words used 
in the act (Battle’s Revisal, ch. 50, sec. 10), and contracts or agree- 
ments made between vendor and vendee, mortgagor and mortgagee, after 
that relation between them is established, and which are intended to 
terminate that relation.” 

There seems to be a sharp conflict in the decisions of the different 
States on this subject, depending on whether, in the given jurisdiction, 
a real-estate mortgage is regarded strictly as a conveyance of the land 
or as a mere incident to the debt. Browne on the Statute of Frauds 
(5th Ed.), sec. 267. In some of the States, notably Massachusetts and 
Maine, it is held that an oral promise made by a mortgagee to relin- 
quish his claim to the mortgaged premises, comes within the statute of 
frauds and is void. Parker v. Baker, 2 Met. (Mass.), 423; Leavitt v. 
Pratt, 53 Me., 147. 

On the other hand, this question has been decided differently in a 
number of jurisdictions, including North Carolina. Hemmings v. Doss, 
supra, and cases there cited; Wallis v. Long, 16 Ala., 738; Howard v. 
Gresham, 27 Ga., 847; Southerin v. Mendum, 5 N. H.,; 420. 

13—186 : 
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The principal considerations urged in support of this latter view, 
according to the general holdings, may be summarized as follows: 

1. In respect to the rights of all persons except the mortgagee, who 
holds the legal title to the mortgaged premises, it is well settled that 
the mortgagor is to be considered as the owner of the land, with an 
estate therein which “may be devised, granted or entailed with remain- 
ders” (Lord Hardwicke), and which is subject to dower and to sale 
under execution. Weathersbee v. Goodwin, 175 N. C., 234; Willington 
v. Gale, 7 Mass., 138; Bispham’s Equity, sec. 151; 27 Cyc., 1234. 

2, It is further held that a mortgagee has no interest in the mort- 
gaged premises which can be taken at law under attachment or general 
execution until the right to redeem is foreclosed. C. 8., 677 and 807; 
Bowen v. King, 146 N. C., 385; Johnson v. Whilden, 166 N. C., 104; 
S.c., 171 N. C., 153; Jones on Mortgages (6th Ed.), sec. 701; Freeman 
on Executions (3d Ed.), Vol. 2, sec. 184. 

3. According to the rule now generally prevailing, if a mortgagee 
attempt to convey the land to any person other than the mortgagor, 
unless he at the same time transfer the debt secured by the mortgage, 
no estate will pass by his deed, though in some cases it may operate as 
an assignment of the mortgage. Aymar v. Bill, 5 Johnson’s Ch. Rep. 
(N. Y.), 570; Greve v. Coffin, 14 Minn., 345; Johnson v. Cornett, 29 
Ind., 59; Hubbard v. Harrison, 38 Ind., 341; Hill v. West, 80 Ohio, 
222; Kent’s Com., 194; 19 R. C. L., 345. 

4. Where a testator, who holds lands in mortgage, by will devises all 
his real estate, the lands held in mortgage do not pass urder such devise. 
Martin v. Smith, 124 Mass., 111. Nor would a surviving widow be 
entitled to dower in such lands. Nash v. Preston, 79 Eng. Rep., 767; 
Powell on Mortgages, sec. 733. 

5. When a mortgagee transfers to another person the debt which is 
secured by the mortgage, this ordinarily carries with it the mortgage 
security, unless the parties agree otherwise. Jones v. Ashford, 79 N. C., 
172; Hyman v. Devereux, 68 N.C., 624; Wilhams v. Teachey, 85 N. C., 
402; Baber v. Hanie, 1638 N. C., 588; Weil v. Davis, 168 N. C., 298. 

6. Where a mortgagee dies, his interest in the mortgaged premises 
goes, not to his heirs, but to his personal representatives. C. S., 2578. 
They may discharge and release the same as provided by C. S., 2596. 

7. And, finally, when the debt is paid, the title of the mortgagee is 
thereby extinguished, and all his interests in the land revert immediately 
to the mortgagor by operation of law. Porter v. Millet, 9 Mass., 101. 

The decisions in this State are to the effect that, as between the mort- 
gagor and the mortgagee, the legal title to the mortgaged premises is 
vested in the mortgagee, while the mortgagor is looked upon as the 
equitable owner of the land. This relative position continues until the 
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land is redeemed or until the mortgage 1s foreclosed. Prior to the day 
of redemption, or condition broken, the mortgagor may pay the money 
according to the terms of his contract, and thus avoid the conveyance 
at law. This is termed his legal right of redemption. After the special 
day of payment has passed, or default suffered, the mortgagor still has 
the right to redeem at any time prior to foreclosure. This is called 
his equity of redemption; and such right 1s regarded as a continuance, 
and not a change, of his old estate. /lemphill v. Ross, 66 N. C., 477; 
Parker v. Beasley, 116 N. C., 1; Adams Equity, sec. 114. Where there 
is no agreement to the contrary, certainly after default, the mortgagee 
is entitled to enter and to hold the land until redeemed; and he may 
maintain an action in ejectment therefor, even against the mortgagor 
himself. Weathersbee v. Goodwin, supra; Coor v. Smith, 101 N. C.,, 
261; Kiser v. Combs, 114 N. C., 640; Capehart v. Dettrick, 91 N. C., 
344; Witthowski v. Wathins, 84 N. C., 457; Bruner v. Threadgill, 88 
N.C., 361; Cunningham v. Davis, 42 N. C., 5. 

Such rights are given to the mortgagee to enable him to protect his 
security, prevent waste, and keep the land from being lessened in value 
in any unlawful manner. In so far as it is necessary to accomplish 
these purposes, the mortgagee is considered and treated in law as the 
holder of the legal title; but otherwise his interests are viewed from a 
different standpoint. Lackey v. Martin, 120 N. C., 391. 

In order to give a mortgagee the full benefit of the security and 
appropriate remedies for any violation of his rights, it may be said 
that he is treated as the owner of the land; but for other purposes the 
law looks beyond the mere form of the conveyance to the real nature of 
his interest, and treats his estate in the land quite differently from that 
of an estate in fee simple. For purposes other than those mentioned 
above, the mortgage is to be considered as an incident to the debt, which 
is the principal consideration; while for the purposes of security, in this 
jurisdiction, it is treated as a direct appropriation of the property. 
Capehart v. Dettrick, supra; Hyman v. Devereux, supra; Joyner v. 
Stancil, 108 N. C., 154; Afiller v. Pierce, 104 N. C., 389; Faw v. Whit- 
tington, supra. But until foreclosure, or at least until possession taken, 
the mortgage, as a general rule, 1s regarded in the light of a chose in 
action, to be dealt with according to the principles of equity. See 
opinion of Kent, C. J., in Jackson v. Willard, 4 Johnson’s Rep. (N. Y.), 
41; Sheldon v. Sill, 8 Howard, 441. 

‘““At common law, a mortgage was a conveyance of land, sometimes in 
fee and sometimes of a lesser estate, with a stipulation called a clause 
of defeasance, by which it was provided that in case a certain sum of 
money were paid by the feoffor to the feoffee on a day named, the con- 
veyance should be void, and either the estate should, by virtue of the 
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defeasance, revest in the feoffor or he should be entitled to call upon 
the feoffee for a reconveyance of the same.” Buispham’s Equity (9th 
Ed.), sec. 150. | 

In this State, mortgages are practically the same as at common law, 
with the exception of the mortgagor’s equity of redemption and its inci- 
dents. We adhere to the doctrine that the legal title passes to the mort- 
gagee, subject to the equitable principle that this passage of the legal 
title is primarily by way of security for the debt, and that for all other 
purposes the mortgagor is regarded as the owner of the land. Gorrell 
v. Alspaugh, 120 N. C., 362; Weel v. Davis, 168 N. C., 298. 

But it is the contention of the defendant in the instent case that her 
mortgage is a purchase-money mortgage, executed simultaneously with 
her deed to W. A. Stevens, and, therefore, it 1s of a higher dignity than 
an ordinary mortgage given to secure the payment of a debt created in 
some other manner. It is generally held that when a vendor conveys 
property and simultaneously takes back a mortgage to secure the pay- 
ment of all or a part of the purchase price, and such mortgage is at 
once registered, the title to the property conveyed does not rest in the 
purchaser for any appreciable length of time, but merely passes through 
his hands, without stopping, and vests in the mortgagee. During such 
instantaneous passage, no lien of any character held against the pur- 
chaser, dower or homestead right, can attach to the title, superior to the 
right of the holder of the purchase-money mortgage. Humphrey v. 
Lumber Co., 174 N. C., 520; Hinton v. Hicks, 156 N. C., 24; Bunting v. 
Jones, 78 N. C., 242. 

This does not change the relative position of mortgagor and mort- 
gagee as between the vendor and purchaser of the land, but it simply 
gives to the holder of the purchase-emoney mortgage priority or prece- 
dence over other claims and hens held against the vendee, not upon the 
ground of any superior equity in the vendor or mortgagee as such, but 
simply upon the ground that the two instruments, having been executed 
simultaneously, are regarded in law as concurrent acts or as component 
parts of a single act. Moring v. Dickerson, 85 N. C., 466; Weil v. 
Casey, 125 N. C., 356. 

It will be observed that this suit is not between the mortgagor and 
the mortgagee; but A. F. Stevens, plaintiff herein, is a purchaser of the 
land for value, and he alleges that in buying the property he relied 
upon the defendant’s promise to release the same from the operation of 
her mortgage. This, under authority of Gorrell v. Alspaugh, 120 N.C., 
362, 1f found to be a fact, would constitute an equitable estoppel against 
the defendant. Miller v. Pierce, supra. 

It may be well to note that evidence of a parol discharge of a written 
contract within the statute of frauds, or of an equitable estoppel by 
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matter in pais, must be “positive, unequivocal, and inconsistent with the 
contract.” Faw v. Whittington, supra; Miller v. Pierce, supra. Here 
the allegations of the verified complaint, and other evidence offered, are 
of such character; but the credibility of such evidence, of course, on the 
hearing, will be a matter for the jury. Shell v. Roseman, 155 N. C., 90. 

From the foregoing it follows that his Honor properly continued the 
restraining order to the hearing. 


Affirmed. 








NOVELTY ADVERTISING COMPANY v. THE FARMERS MUTUAL 
TOBACCO WAREHOUSE COMPANY, 


(Filed 3 October, 1923.) 


1. Contracts—Vendor and Purchaser—Especial Goods—Breach—Measure 
of Damages. 

Where an executory contract for the sale of goods peculiar to the 
seller's business and not available for sale by the vendor to its gen- 
eral trade, in this case art calendars with the purchaser's name printed 
thereon, with a = stipulation in the contract against countermand, 
and the goods are not presently in existence, but thereafter to be espe- 
cially manufactured, the seller, upon being notified by the purchaser, in 
breach of his contract, that he would not accept the goods, may not con- 
tinue their manufacture and thus increase the purchaser’s damages: and 
the measure thereof is the cost incurred by the seller up to the time he 
received the notification, together with the profits he would have made 
had the contract not been breached. 


2. Same—Evidence—Instructions—Question for Jury—Appeal and Error. 


Where a purchaser has breached his executory contract for the manu- 
facture of goods made especially for him, before their completion, the 
question of damages is for the jury upon the evidence thereof, and a per- 
emptory instruction from the court that they award the plaintiff the full 
contract price is reversible error. 


Apprat by defendant from Kerr, J., at June Term, 1923, of Epcz- 
COMBE. | 

Civil action to recover damages for an alleged breach of contract. 

On 8 January, 1920, plaintiff contracted with the defendant to print 
certain calendars, containing advertising matter serviceable only to the 
defendant, and to ship the same from plaintiff’s establishment in 
Coshocton, Ohio, to the defendant in Rocky Mount, N. C., on or about 
1 December, 1920. The amount to be paid for said work was $408.75. 
The contract contained the following stipulation: “Advertising special- 
ties are made to order and countermands cannot be recognized.” 
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On 7 December, 1920, defendant wired and wrote plaintiff not to 
proceed with calendar order, as they were undecided as to their plans 
for the coming year. In reply to this, plaintiff wrote that upon receipt 
of $110 to cover expenses already incurred, the order would be can- 
celed, but that unless satisfactory adjustment was effected by 15 Decem- 
ber, shipment would be made as quickly as possible thereafter. Receiv- 
ing no answer, plaintiff wired the defendant on 14 December: “We 
must have assurance that you will mail check promptly for expenses 
already incurred, or will print like copy submitted, Thursday, 16 De- 
cember, and express aS soon as finished. It is up to you.” On 16 De 
cember, 1920, defendant wrote the plaintiff as follows: “In reply to 
your telegram regarding expenses already incurred by you in the print- 
ing of our job. Kindly advise by return mail what the expenses are. 
Up to the present time, we were under the impression that our present 
manager would continue in force, but now find that this will not be the 
case; thus there 1s no need of the completion of the job. We have 
already written you, advising you to discontinue order. However, if 
you will send us the bill of expense up to now, we will give it considera- 
tion.” 

On 20 December, 1920, plaintiff informed the defendant that the 
calendars had been finished and were being shipped. 

Defendant refused to accept shipment when it reachec| Rocky Mount. 

His Honor instructed the jury that plaintiff was entitled to recover 
the full contract price. Verdict and judgment accordingly. Defendant 
appealed. 


J.P. Bunn and F. 8. Spruill, Jr., for plaintiff. 
Battle &d Winslow for defendant. 


Sracy, J., after stating the case: The decisions in this jurisdiction 
are to the effect that when an executory contract for the sale of goods, 
not presently in existence and ready for delivery, but to be thereafter 
manufactured, 1s rescinded before the work is completed, the vendor 
will not be allowed to increase his damages by continuing to manufac- 
ture the goods after notice of rescission, but his damages in such cases 
are to be measured as of the time of the breach of the contract by the 
vendee. Clothing Co. v. Stadiem, 149 N. C., 6; Heiser v. Mears, 120 
N. C., 448. The theory upon which this conclusion is reached is not 
that the buyer or the party in default has a right to pay damages as 
an alternative performance of his contractual obligation, but rather 
upon the theory that it is the duty of the seller to do nothing, after 
notice of rescission, to increase his damages. Advertising Co. v. Wilson, 
186 Mo. App., 492; 172 S. W., 394; Catalogue Co. v. Foundry Co., 97 
S. W., 281; International Text-Book v. Jones, 166 Mich., 86. 
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In Mfg. Co. v. Cutlery Co., 127 S. W., 666, the power as distinguished 
from the right of a party to repudiate an executory contract, in the 
face of a stipulation against cancellation, is stated as follows: “One 
party to an executory contract has the power to repudiate it, and the 
remedy of the other party is an action for damages caused by the 
breach of the contract. He cannot thereafter himself perform and 
recover on the contract. And a contracting party who has certain 
things to do under his contract has no right to proceed to execute it 
after he has been notified that the other party will not stand by the 
contract, and when he receives notice from the other party repudiating 
the contract, he is not justified in allowing anything further to be done.” 
See, also, Bishop on Contracts, sees. 887 and 841. 

The different methods employed and used by the courts in working 
out the rights of the parties under such circumstances have not been 
uniform; and this has resulted in a sharp conflict of authorities else- 
where on the subject. Hart-Parr Co. v. Finley, 31 N. Dak., 180; Ann. 
Cas. 1917 E, 706, and note; Page on Contracts (6th Ed.), sec. 3224. 
For example, in several jurisdictions it is held that where the contract 
is for the sale of a commodity not in existence at the time and which 
the seller is thereafter to manufacture, or put in a condition to be de- 
livered (especially if it be of a kind different from that ordinarily made 
by the seller), upon repudiation by the purchaser, the contract is to be 
considered as one for work and labor, and not one of sale. Flynn v. 
Dougherty, 91 Cal. 669; Atwater v. Hough, 29 Conn., 508; Goddard 
v. Binney, 115 Mass., 450; Turner v. Mason, 65 Mich., 662; Bennett v. 
Nye, 4 Greene (Ia.), 410; Bagby v. Walker, 78 Md., 239; Deal v. Maz- 
well, 51 N. Y., 652; Mattison v. Wescott, 13 Vt., 258. 

When a party breaches his contract, without any valid excuse, the 
courts are not inclined to permit him to prescribe the rights of the inno- 
cent party, but their chief concern is in making the plaintiff whole and 
securing to him his rights under the contract. Register Co. v. Hill, 136 
N.C., 277; Smith v. Lumber Co., 142 N. C., 26. Nevertheless, we think 
it is more in keeping with a just regard for the rights of both parties 
to hold that when a buyer countermands an order for goods before they 
have been manufactured and at a time when the seller can stop the work 
and thus mitigate his damages, the vendor should not be allowed to 
proceed with the work so as to aggravate the damages and recover the 
contract price upon the theory of full performance. Butler v. Butler, 
77 N. Y., 472; Danforth v. Walker, 37 Vt., 239; Foreworks Co. v. 
Polites, 180 Pa. St., 586; Collins v. Dalaporte, 115 Mass., 159; Elhot 
on Contracts, Vol. 3, sec. 20385; 138 C. J., 655; Scale Co. v. Beed, 52 
Towa, 307. | 
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In 6 R. C. L., 1029, this rule 1s stated as follows: “While a contract 
is executory a party has the power to stop performance on the other 
side by an explicit direction to that effect, subjecting himself to such 
damages as will compensate the other party for being stopped in the 
performance on his part at that stage in the execution of the contract. 
The party thus forbidden cannot afterwards go on, and thereby increase 
the damages, and then recover such damages from the other party. The 
legal right of either party to violate, abandon, or renounce his contract, 
on the usual terms of compensation to the other for the damages which 
the law recognizes and allows—subject to the jurisdiction of equity to 
decree specific performance in proper cases—is universally recognized 
and acted upon.” 

Applying these principles to the facts of.the instant case, we think 
the plaintiff’s recovery should be limited to such damages as were sus- 
tained prior to the receipt of the defendant’s letter of 16 December, 
1920. This letter contained, for the first time in the correspondence 
between the parties, what amounted to a definite repudiation of the 
contract. If the work had not been completed at that time, the plain- 
tiff would only be entitled to recover an amount sufficient to compen- 
sate it for the labor expended and expense incurred in the part per- 
formance of the contract, prior to its repudiation, plus the profit that 
would have accrued had full performance not been prevented by the 
defendant. Catalogue Co. v. Foundry Co., supra. While the differ- 
ence between the contract price and the amount of damages sustained 
up to the receipt of the defendant’s letter of renunciation may have been 
slight, yet this was a question for the jury, and we think his Honor 
erred in his peremptory instruction. 

New trial. 





a ES 


T. W. EDWARDS vy. JAMES R. BUTLER. 
(Filed 38 October, 1928.) 


Judgments—Attorney and Client—Laches — Motion to Set Aside Judg- 
ment, 


The laches of an attorney will not be imputed to his client when the 
latter is free from blame; and where the client upon being served with 
summons as a defendant in an action immediately employs counsel having 
the reputation of diligence in his practice. who promises to notify him 
when necessary to give further attention to his case, and soon thereafter 
a judgment. by default final for the want of an answer is rendered 
against him, ignorant of the course and practice of the court, it will be 
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set aside upon motion aptly made upon a showing of merits, with per- 
mission to make new parties if necessary to the full determination of the 
controversy. As to whether such judgment was the proper one in this 
case, quere? | 


Morton to set aside a judgment by default final against defendant for 
$1,005.60, heard before his Honor, Grady, J., at August Term, 1923, of 
SAMPSON. 

The motion was denied, and in the judgment of his Honor thereon 
it is stated that defendant, on an equitable adjustment of matters be- 
tween him and plaintiff, is entitled to certain credits in the judgment, 
and it is further provided that the cause be retained for an adjustment 
of the matters referred to and execution in the meantime be stayed. 
Defendant excepted and appealed. 


No counsel for plainteff. 
Clifford & Townsend for defendant. 


Hoxe, J. It appears by the findings of fact of his Honor, and sup- 
ported by affidavits presented at the hearing, that summons was served 
on defendant on 27 October, 1922, returnable 13 November, 1922. That 
immediately defendant employed a reputable and diligent attorney 
regularly practicing in the court to look after the matter for defendant, 
and said attorney undertook to do so. That on conference with the 
attorneys of plaintiff, they promised him that they would serve him 
with copy of complaint when same was filed, and defendant’s attorney 
thereupon assured him that he need give himself no concern about the 
matter until “he, the said attorney, advised him further.” That in vio- 
lation of this agreement, complaint was filed and the judgment com- 
plained of entered without knowledge of defendant or his attorney and 
without any notice having been given as agreed upon. 

The affidavit of defendant in support of the motion is accompanied 
by an answer setting forth a meritorious defense and tending to show 
that a judgment by default final is not a proper determination of the 
matters involved in the controversy. 

Upon these facts it is held with us in well-considered cases that the 
negligence of an attorney, even if established, will not be imputed to a 
client when the latter is himself free from blame. Seawell v. Inmber 
Co., 172 N. C., 820; Schiele & Krigshaker v. Ins. Co., 171 N. C., 426. 

In the case presented it appears that defendant, as soon as served, 
employed an attorney having just reputation for character, capacity 
and diligence, and who was a regular practitioner in the court, to look 
after his interests. That plaintiff himself was unacquainted with the 
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course and requirements of court procedure and, relying on the assur- 
ance of his attorney, he thereby failed to file his answer, etc., within 
the time required. 

It would seem on the only evidence submitted that defendant’s attor- 
ney was justified in the instant case by the assurances received, but 
whether this be accepted or otherwise, we can perceive no blame attribu- 
table to defendant himself, and under the authorities cited, defendant 
moving in apt time and on a show of merits, is entitled to have the 
judgment set aside. 

There is also an averment in defendant’s affidavit filed as a basis 
for the motion that a judgment by default final is not in accordance 
with law and the course and practice of the court, and there is doubt 
in any event if such a judgment should be allowed to stand. In plain- 
tiff’s verified complaint he alleges in effect that he bought or bargained 
for one-half of a tract of land from defendant and paid him thereon 
$1,000 and certain additional expenditures for a deed, $5.61, and that 
he entered into possession of said land and stayed there one year, receiv- 
ing the rents and profits of same, and so far as appears still has posses- 
sion of the property. That he bought the one-half on condition that 
one J. O. Tew would buy the other, and that if said J. O. Tew did not 
buy the other half and make the payments thereon that the trade should 
be rescinded and defendant would save plaintiff harmless and return 
him his money, etc., and thereupon demanded and obtained a judgment 
by default final for the entire amount without accounting in any way 
for the occupation of the property for at least a year. His Honor 
recognized that there should be a further adjustment and so provides 
in his judgment, but under the contract as alleged, to “save plaintiff 
harmless in case the trade is off,” it would seem that the accounting 
should precede a final judgment in the matter. Without decision on 
this question, however, we are of opinion and so hold that the judg- 
ment be set aside as for excusable neglect, and the defenses presented 
by the answer should be considered and passed upon and new parties 
made if necessary to a full determination of the controversy. 

Error. 





ROAD COMMISSIONERS v. COUNTY COMMISSIONERS. 
(Filed 3 October, 1923.) 


1. Statutes—Interpretation—Intent—Repugnances—Repeal. 
The provisions of a later statute that are repugnant to those of a 
former one will be construed to repeal so much thereof as is repugnant 
without any specific repealing clause, and in construing the later act, 
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the intent of the Legislature will be given effect primarily as interpreted 
from the language therein used, and where this is free from ambiguity 
and expresses plainly, clearly and distinctly the sense of its framers, 
a resort to other means of interpretation is not permitted. 

2. Same——Taxation—Roads and Highways. 

A statute entitled to limit the amount of tax authorized for road dis- 
trict purposes, authorized by a prior law, and in the body of the act 
requiring that the amount of the levy should not exceed a certain rate 
on the $100 valuation of the taxable property, repeals so much of the 
former law as is repugnant thereto, without expressly repealing it: and 
the increased valuation of the taxable property may be considered as an 
aid to this interpretation. 


MANDAMUS PROCEEDINGS, heard before his Honor, Shaw, J., at August 
Term, 1923, of Davinson. 

The road commissioners of the county having duly certified to de- 
fendants and board of assessors that a road tax of 45 cents on the hun- 
dred dollars was necessary for carrying out the road program of the 
county for the years 1923-24, as provided by law, demanded of defend- 
ants that such levy be made by defendant board. Defendants contend- 
ing that under the statutes applicable they could not exceed a rate of 
35 cents, declined to levy the 45-cent rate, whereupon present proceed- 
ings were instituted to compel compliance. The court entered judgment 
denying the writ and plaintiff board excepted and appealed. 


Walser d& Walser, Phillips & Bower and J. Rh. McCrary for plaintiff. 
W. O. Burgin and P. V. Critcher for defendant. 


Hoxes, J. On the hearing it was made to appear that chapter 334, 
Public-Local Laws of 1915, provided for a bond issue of Davidson 
County of $300,000, and authorizing a tax levy not to exceed 30 cents 
for the creation of a sinking fund and for maintenance of roads, ete. 
Chapter 129, Public-Local Laws of 1917, provides that the board of 
road commissioners in their discretion shall determine the amount of 
tax to be levied for road purposes, and that the county commissioners 
shall levy such tax as the road commissioners shall find to be necessary, 
“not to exceed the amount as provided by law.” Chapter 233, Public- 
Local Laws of 1919, provides that the board of county commissioners, 
at the time other road taxes are levied and in addition to the taxes now 
authorized to be collected under existing law, shall levy annually a 
special tax of 380 cents on the $100, etc., valuation for the purpose of 
maintaining the present public roads and extending the same and pay- 
ing the outstanding indebtedness of the board of road commissioners. 
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The General Assembly of 1923 enacted a statute as follows: 


H. B. 308; 8. B. 407. 


An Act to AMEND CHapTER 129, Pusiic-LocaL Laws 1917, anp To 
Limit Amount or Tax to BE Leviep For Roapvs In Davipson 
County. 


The General Assembly of North Carolina do enact: 


Section 1, That chapter 129, Public-Local Laws, Session of 1917, be 
amended as follows: That there be added to section 2 of said act the 
following: “Provided, that the amnount of taxes to be levied shall not 
exceed 35 cents on each $100 of valuation of taxable property.” 

Sec. 2. That the board of county commissioners of Davidson County 
shall levy each year at the time of levying taxes for road purposes, as 
provided by law, such an amount as the board of road commissioners 
of said county shall in writing request for such year, however, not to 
exceed 35 cents on each $100 of taxable property in said county. 

Sec. 3. That this act shall be in force and effect from and after its 
ratification. 


From a proper perusal of this the legislation applicable we concur 
in the view that the force and effect of the act of 1923 :s to restrict the 
amount of taxation for any and all road purposes to the 35 cents as 
specified. It is true, as contended by appellant, that implied repeals 
are not favored, and that where there are two statutes relating to the 
same subject passed at the same or different sessions, and there is no 
express repealing clause, that both must be given effect in so far as their 
different provisions are not inconsistent with each other, but it is also 
true that, to the extent that they are necessarily repugnant, the later 
statute shall prevail. Bramham v. Durham, 171 N. C., 196-198. 

This decision quotes with approval from the opinion of Associate 
Justice Fields in U. S. v. Tyner, 78 U. S., 96, to the effect “That where 
there are two acts on the same subject the rule is to give effect to both 
if possible, but if the two are repugnant the latter act and without any 
repealing clause operates to the extent of the repugnancy as a repeal 
of the former.” | 

And in determining whether there is a repugnancy, it is the approved 
rule here and elsewhere that the intent of the Legislature must be sought 
primarily in the language used, and “where this is free from ambiguity 
and expresses plainly, clearly and distinctly the sense of the framers, 
a resort to other means of interpretation is not permitted.” Kearney v. 
Vann, 154 N. C., 811; In re Applicants for License, 148 N. C., 1. 
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In this last decision citation is made from Black on Interpretation 
of Laws, sec. 26, as follows: “The meaning of a statute must first be 
sought in the language of the statute itself,” and further, “If the lan- 
guage is plain and free from ambiguity and expresses a simple, definite 
and sensible meaning, that meaning is conclusively presumed to be the 
meaning the Legislature intended to convey.” And from Lewis’ Suther- 
land on Statutory Construction (2d Ed.), sec. 267, “Where the inten- 
tion of the Legislature is so apparent on the face of the statute that 
there can be no question of its meaning, there is no room for construc- 
tion.” 

Considering the statute of 1923 in the hght of these recognized prin- 
ciples, it is clear that the meaning and purpose of the Legislature 1s to 
restrict the amount of taxation for road purposes in Davidson County 
to the 35 cents on the $100. It so provides in express terms. An 
interpretation that is in full accord with the title: “An act to amend 
chapter 129, Public-Local Laws of 1917, and to limit the amount of 
tax to be levied for roads in Davidson County.” 

This view is confirmed by the fact that the tax valuation of David- 
son County in 1923 is more than double that which prevailed in the 
years when the former acts were passed, and this no doubt affords a 
reason for the action of the Legislature in the premises. 

We are of opinion that his Honor has made correct disposition of the 
matter before him, and his judgment denying the writ is 


Affirmed. 





STATE yy. CLEVELAND LOFTIN. 
(Filed 8 October, 1923.) 


1. Arrest—Police—Sheriffs—Officers—Warrants for Arrest. 

A policeman of a city is given the same authority as is vested by law 
in sheriffs (C. 8., sec. 2642), and may arrest, without a warrant, a person 
in his presence violating the statute forbidding the operation of an auto- 
mobile upon the streets by a person under the influence of intoxicating 
liquor. C. 8., sec. 4506. 


2. Instructions—Jury—Belief of Evidence—-Findings of Fact—Criminal 
Law. 
The yerdict of a jury must not be solely based upon their belief of 
the evidence on the trial, but upon their findings of fact therefrom, and in 
criminal cases, beyond a reasonable doubt. 


8. Same—Appeal and Error—New Trials. 


The Court disapproves again an instruction for the jury to render their 
verdict upon their belief of the evidence, and where the evidence is con- 
flicting, this instruction will be held for reversible error. 
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CRIMINAL acTion, tried before Grady, J., and a jury, at August 
Term, 1923, of Lenoir, on appeal from the recorder’s court. 

There were two warrants, one charging the defendant with operating 
an automobile while intoxicated or under the influence of intoxicating 
liquor, in violation of C. S., sec. 4506, and the other with unlawfully 
resisting an officer. In the Superior Court the cases were consolidated, 
and a verdict of not guilty was returned as to the operation of the auto- 
mobile. In the other case, Richard Stroud testified in substance that 
he was a police officer; that the defendant spoke to him, went across 
Bright Street, entered a car and drove away; that Saunders, a con- 
stable, said the defendant was “too drunk to drive a car’; that the two 
officers followed the car around two blocks and into the defendant’s 
back yard; that he approached the defendant and undertook to make 
the arrest and was assaulted by the defendant; that he had no warrant 
and thought the defendant was under the influence of liquor when he 
was driving the car. 

There was evidence for the defendant tending to show that he was 
sober and was driving at a rate not exceeding six to ten miles an hour. 
Several witnesses were examined on each side. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Moore & Croom for the defendant. 


Apams, J. In section 2642 of the Consolidated Statutes it is pro- 
vided that a policeman shall have the same authority to make arrests 
within the town limits as 1s vested by law in sheriffs; and a sheriff is 
authorized to arrest without a warrant any person who commits a mis- 
demeanor in his presence. S. v. freeman, &6 N. C., 683; S. v. Hunter, 
106 N. C., 796; S. v. McAfee, 107 N. C., 812; Sossamon v. Cruse, 133 
N. C., 470; S. v. Rogers, 166 N. C., 389. Therefore Richard Stroud, 
who was known to the defendant as a policeman of the city of Kinston, 
was authorized, although he had no warrant, to arres: the defendant 
within the corporate limits of the city for a breach of the statute for- 
bidding the operation of an automobile upon the streets by a person 
under the influence of intoxicating liquor, if the breach was committed 
in the officer’s presence. C.58., sec. 4506. 

As to this proposition there seems to have been no controversy, but 
the defendant excepted to the instruction “that if the jury believe all 
the evidence they will find the defendant guilty of resisting an officer.” 

The phraseology of this instruction has frequently been disapproved. 
In Sossamon v. Cruse. sunra. Justice Walker nointed out the obiection 


N.C.) : FALL TERM, 1923. 207 


STATE v. LOFTIN. 


of the second passage taken from the charge of the court. The jury 
is there told that if they ‘believe from the evidence’ the facts therein 
recited, the acts of the defendant did not constitute an assault. This 
Court has referred to this form of expression as belng open to the objec- 
tion that the jury might believe that certain facts existed when they 
would not be willing to find that they did exist, and that the law as 
given by the court to the jury should be based not upon their belief 
~merely, but upon the facts as found by them under the rule of law as 
to the burden of proof and such proper instructions from the court as 
will enable the jury to intelligently weigh and apply the evidence. 
S. v. Barrett, 123 N. C., 753; Wilkie v. R. B., 127 N. C., 203.” In 
Merrell v. Dudley, 139 N. C., 59, Justice Brown was equally explicit: 
“The plaintiff also excepts to certain expressions used by the judge 
below in charging the jury: ‘If you believe from the evidence...’ 
is an expression urged upon our attention by the plaintiff as erroneous 
and prejudicial. It is true that the language is inexact, and this form 
of expression should be eschewed by the judges in charging juries. This 
Court has heretofore called attention to 1t in a number of cases: S. v. 
Barrett, 123 N. C., 753; S. v. Green, 184 N. C., 661; Walkie v. R. R., 
127 N. C., 208; Sossamon v. Cruse, 183 N. C., 470." And in 8S. »v. 
Singleton, 183 N. C., 739, Justice Stacy remarked: “We are again con- 
strained to call attention to the fact that the form of expression, ‘If you 
believe the evidence,’ should be eschewed in charging the juries in both 
criminal and civil actions,” citing Merrell v. Dudley, supra. 

In Merrell’s case, supra, Justice Brown made the further observation, 
“We do not regard the use of such language as reversible error unless 
it clearly appears that the appellant was probably prejudiced thereby” ; 
and this ruling has been applied by the Court to cases in which only 
one inference was reasonably to be deduced from the evidence, as, for 
example, where only one witness testified to the transaction. It finds 
illustration in S. v. Murphrey, ante, 118, and the cases cited. There 
we said that because more than one inference could not reasonably 
be drawn from the evidence the expression, “If you believe the 
evidence,” would not be held for reversible error, but we again noted 
disapproval and suggested that in criminal actions the accepted formula 
as to “reasonable doubt” should be followed—not “if the jury believe 
the evidence beyond a reasonable doubt,” but “if upon all the evidence 
they are satisfied beyond a reasonable doubt of every element necessary 
to constitute the offense,” ete.; for it is the duty of the trial judge in 
charging the jury to explain the constituent elements of the offense for 
which the defendant is indicted. 

The defendant did not testify, but he introduced fourteen witnesses. 
and the State eight. The evidence being conflicting and reasonably 
susceptible of more than one inference, certainly as to the defendant’s 
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condition, his Honor’s instruction—“if the jury believe all the evi- 
dence,”’ ete.—was clearly prejudicial to the defendant. 

In justice to the learned judge who tried the case, we note the fact 
that when the instruction complained of was given, the defendant had 
not been acquitted on the charge of operating his car while under the 
influence of intoxicating liquor. There is 

Error. 





——— 


JOBBERS OVERALL COMPANY vy. C, 8. HOLLISTER COMPANY. 
(Filed 3 October, 1823.) 


1. Evidence—Written Contracts—Parol Evidence. 

Matters resting in parol leading up to the execution of a written con- 
tract are considered as merged in the written instrument, and may not 
eontradict or vary its terms. 

2. Same—Condition Precedent. 

The rule excluding parol evidence that contradicts or varies a written 
contract into which it has merged, does not apply when it tends to show 
a condition precedent to the effectiveness or the operation or binding 
effect of the written instrument. 

8. Same—Appeal and Error—Prejudice——New Trials. 


The purchaser of goods gave the salesman of the vendor a written 
order therefor, and offered evidence tending to show that it was agreed 
that the written instrument should be effective only if he could counter- 
mand in time an order for like goods he had theretofore given another 
coneern, Which he had been unable to do: J/eld, sufficient as tending to 
show a condition precedent to the effectiveness of the written instru- 
ment, and its exclusion by the trial court was reversible error. 


APPEAL by defendant from Grady, J., at May Term, 19238, of Craven. 

Civil action to recover the value of certain overalls, alleged to have 
been sold and delivered to defendant by plaintiff. 

From a directed verdict in favor of plaintiff the defendant ‘appealed, 
assigning errors. 


H. P. Whitehurst and Guion & Guion for plaintiff. 
Moore & Dunn and &. A. Nunn for defendant. 


Sracy, J. Plaintiff’s agent secured from the defendant a paperwrit- 
ing purporting to be an unconditional order for certain overalls to be ° 
shipped by plaintiff to defendant. The writing contained the following 
stipulation: “This contract is not subject to cancellation unless delivery 
is delayed beyond a reasonable length of time.” There is no contention 
of any delay in delivery. 
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Defendant denied liability and, upon the trial, offered to show that 
the order in question was given with the distinct understanding and 
upon the express condition that the same should not become effective 
or operative if certain overalls previously ordered from another dealer 
were received by defendant; and further, that before plaintiff had 
acknowledged and accepted said order, defendant advised the plaintiff 
by letter that defendant would receive the overalls previously ordered 
as aforesaid, and that defendant would and did thereby cancel the order 
given to plaintiff’s agent. Notwithstanding this letter, plaintiff there- 
after shipped the overalls and now brings this suit to recover their 
value as per stipulated price. 

All of the defendant’s proposed evidence was excluded on objection. 
Therefore the single question presented by the appeal is the competency 
or incompetency of the evidence offered by the defendant. 

If the evidence in question were offered for the purpose of establish- 
ing a condition subsequent, resting in parol, and in direct conflict with 
the express terms of the written instrument, it was properly excluded. 
The genera! rule is, that no verbal agreement between the parties to a 
written contract, made before or at the time of the execution of such 
contract, is admissible to vary its terms or to contradict its provisions. 
All such agreements are considered as varied by and merged in the 
written contract. “It is a rule too firmly established in the law of evi- 
dence to need a reference to authority in its support, that parol evidence 
will not be heard to contradict, add to, take from or in any way vary 
the terms of a contract put in writing, and all contemporary declara- 
tions and understandings are incompetent for such purpose, for the 
reason that the parties, when they reduce their contract to writing, are 
presumed to have inserted in it all the provisions by which they intend 
to be bound.” Smith, C. J., in Ray v. Blackwell, 94 N. C., 10. 

On the other hand, if defendant’s purpose was to show a condition 
precedent, prior to the happening of which it was agreed the contract 
should not become effective or operative, the proposed evidence was com- 
petent, and it was error to exclude it. Butlding Co. v. Sanders, 185 
N. C., 328, and cases there cited. “The manual delivery of an instru- 
ment may always be proved to have been on a condition which has not 
been fulfilled, in order to avoid its effect. This is not to show any modi- 
fication or alteration of the written agreement, but that it never became 
operative, and that its obligation never commenced.” Devens, J., in 
Wilson v. Powers, 181 Mass., 539. 

We think the evidence offered by the defendant brings the instant 
ease within the latter rule and that a new trial must be awarded and 
another jury impaneled to pass upon the evidence. 

New trial. 


14—186 
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A. C. BECK y. WILKINS-RICKS COMPANY, 
(Filed 10 October, 1923.) 


1. Evidence—Examination Before Trial—Statutes. 

It is competent for a party who has been examined under the pro- 
visions of the statutes before the trial of the cause, at the instance of 
the adverse party, to introduce the testimony so taken as evidence in his 
own behalf at the trial. C. 8., secs. 900, 901, 902. 

2. Same-—Definition of Promise. 

A promise is a declaration by any person of his intention to do, or 
to forbear from doing, anything, at the request or for the use of another; 
and a proposal when accepted becomes a promise. 

8. Contracts—Compromise—Promise. 


A promise made and accepted by the proprietor of an automobile garage 
or its authorized agent, to pay the plaintiff for his automobile, which 
was claimed to have been negligently delayed under dangerous condi- 
tions, in repairing, through the defendant's fault, and consequently burned 
in the destruction of the garage by fire, is a valid and binding one, upon 
a sufficient consideration, and enforceable in our courts. 

4, Same—Principal and Agent—Corporations, 

The secretary of an incorporated garage and auto repair company has 
the implied authority to settle claims made for damages upon the cor- 
poration, C. S., see. 1145, and one so dealing with him therein will not 
be bound by a secret limitation of his authority: and upon his own testi- 
mony that he was the proper one to be dealt with in this respect, the 
question of the corporation's liability for his promise to pay the claim 
is properly presented. 

5. Same—dJudgments. 


Held, the affirmative verdict establishing the defendant's negligence in 
this case, as the cause of plaintiff's damage, and fixing the amount 
thereof, was sufficient to support a verdict in plaintiff's favor, there being 
no further defense claimed. 


APPEAL by defendant from Horton, J., at March Term, 1923, of Lx, 

This was a civil action, brought by plaintiff against the defendant 
for the value of an automobile burned in the garage of the defendant. 
The complaint alleges that the defendant was a corporation, engaged, 
among other things, in the conduct of a public garage for the repair of 
automobiles, in the town of Sanford; that on the morning of 20 Janu- 
ary, 1919, about 9:30 o’clock, plaintiff carried an Overland, No. 90, to 
the garage to have minor repairs made, which would take only about 
one and a half hours, and the defendant promised to make the repairs 
that day; that during the afternoon, and after the time the defendant 
had promised to have the repairs completed, the plaintiff went to the 
garage for the purpose of taking the car away, and found the same dis- 
mantled and the defendant’s employees making repairs not directed or 
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authorized, and which defendant had been expressly directed by plain- 
tiff not to make. On account of the wrongful dismantling of the car, 
plaintiff could not get the same; that during the night the car was 
burned, through the neghgence of the defendant. 

There was allegation that defendant was negligent in not keeping a 
watchman at the garage, and also other allegations of negligence in the 
manner in which automobiles, etc., were kept in the garage, having on 
them wires and equipment for conveying electric current, ete., which 
made it a menace and source of danger from fire. 

There was allegation that after the burning of the car the plaintiff 
and defendant entered into negotiations for settlement of damages, and 
the defendant promised and agreed to pay plaintiff the value of the car. 

The defendant denied the material allegations of plaintiff, and denied 
that it was to make minor repairs which could be completed in an hour 
and a half, or that the repairs authorized by plaintiff could be com- 
pleted the day the car was left with them. It admitted that it kept cars 
in storage, but denied that it was negligent in not keeping a watchman 
or in the manner automobiles were kept, and denied that 1t made any 
promise to plaintiff to settle for the car which was burned. 

The following issues were submitted to the jury: 

“1. Was the automobile of plaintiff destroyed by the negligence of 
defendant, as alleged? Answer: ‘No.’ 

“2. What damage did plaintiff suffer by reason thereof? Answer: 
‘ } 

“3, Was delivery of plaintifi’s car to him before the fire prevented 
by unauthorized work by defendant, as alleged? Answer: ‘Yes.’ 

“4. Did the defendant promise and agree to pay the plaintiff the 
value of the automobile? Answer: ‘Yes.’ 

“5 What was the value of the automobile? Answer: ‘$350.’ ” 

The court below gave judgment for plaintiff and against defendant 
for $350. The defendant appealed to this Court, and assigned as errors: 

“1, His Honor erred in admitting in evidence the written examina- 
tion of the plaintiff, taken during the pendency of the action. 

“2. His Honor erred in denying defendant’s motion to nonsuit the 
plaintiff. 

“3. His Honor erred in denying defendant’s motion to nonsuit at 
conelusion of all the evidence. 

“4. Error was committed in submitting the third issue, as follows: 
‘Was delivery of plaintiff’s car to him before the fire prevented by 
unauthorized work by defendant, as alleged? 

“5. His Honor erred in submitting the fourth issue, as follows: 
‘Did the defendant promise and agree to pay the plaintiff the value of 
the automobile? 
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“6. His Honor erred in refusing to set aside the verdict on the third 
and fourth issues. 
“7, His Honor erred in signing the judgment.” 


Gavin & Jackson and Hoyle & Hoyle for plaintiff. 
Seawell & Pittman for defendant. 


Crarxson, J. The first assignment of error was to the court below 
admitting in evidence the written examination of plaintiff, taken during 
the pendency of the action. In this State the “Bill of Discovery” has 
been abolished and the following has been substituted : 

“A party to an action may be examined as a witness at the instance 
of any adverse party, and for that purpose may be compelled, in the 
same manner and subject to the same rules of examination as any other 
witness, to testify, either at the trial or conditionally or upon commis- 
sion. Where a corporation is a party to the action, this examination 
may be made of any of its officers or agents. 

“The examination, instead of being had at the trial, as provided in 
the preceding section, may be had at any time before the‘trial, at the 
option of the party claiming it, before a judge, commissioner duly 
appointed to take depositions, or clerk of the court, on a previous notice 
to the party to be examined, and any other adverse party, of at least 
five days, unless, for good cause shown, the judge or court orders other- 
wise. 

“The party to be examined, as provided in the preceding section, may 
be compelled to attend in the same manner as a witriess who is to be 
examined conditionally; but he shall not be compelled to attend in any 
county other than that of his residence or where he may be served with 
a summons for his attendance. The examination shall be taken and 
filed by the judge, clerk, or commissioner, as in the case of witnesses 
examined conditionally, and may be read by either party on the trial.” 
C.S., sees. 900, 901, 902. 

A. C. Beck, the plaintiff, was examined as a witness on the trial, and 
gave his evidence, and then offered the evidence given by him on an 
examination under the before mentioned statute, had at the instance of 
defendant. The court below allowed this written examination to be 
introduced, and in this there was no error. The statute says, in plain 
language, “and may be read by either party on the trial.” (Italies 
ours.) C.S., sec. 902. Phillips v. Land Co., 174 N. C., 542; Walker v. 
Cooper, 159 N. C., 536. | 

The other exceptions will not be considered separately, but as a whole. 

The first main contention is to the promise to pay for the automobile 
by L. P. Wilkins, secretary and treasurer of defendant company, and 
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his authority to make the promise so as to bind the defendant company. 

As to this promise, the plaintiff testified as follows: “I told Mr. Wil- 
kins that I had come over to see him in regard to my car that was 
burned in the fire in his garage. He said to me, ‘All right; what is it 
about it? JI told him I wanted to know what disposition he was going 
to make about the car. He kind of paused for a second, and said, ‘I do 
not know that we are responsible for the cars stored in our garage.’ I 
said, ‘Well, Mr. Wilkins, I am mighty glad to say that my car was not 
a stored car.’ The next thing, as well as I remember, he said was, 
‘What is your name? I said, ‘This is Mr. Beck, of the Sanford Cash 
Store. I thought you knew before who I was, or I would have intro- 
duced myself. I called up twice before I came, and told the young lady 
to tell vou I was coming over.’ He said, ‘What kind of a car was 
yours?’ and I said, ‘An Overland 90; it was there for repairs, and was 
to have been delivered that afternoon, and when I went for it I could 
not move it. I think you are responsible.’ He said, ‘Yes, we will have 
to pay you for your car.’ I said, ‘Well, when will you pay?’ He said, 
‘What is your car worth? I said, ‘I do not know, Mr. Wilkins. Mr. 
Monger has just gotten a new car-load, and I have not heard him say. 
It is worth just what a brand-new one is worth. My car has been used 
some, but I had an extra set of new tires, new inner tubes and every- 
thing, and I think the extras would offset the fact that it had been 
used.’ He said, ‘You go by and find out what new cars are worth, and 
let me know, and I will pay you this evening or tomorrow.’ ” 

The language is plain—‘“‘You go by and find out what new ears are 
worth, and let me know, and J will pay you this evening or tomorrow.” 
(Italics ours.) Evidence taken from written examination. 

A promise is the declaration by any person of his intention to do, or 
to forbear from doing anything, at the request or for the use of another. 
A proposal, when accepted, becomes a promise. 13 C. J., 239, 

A declaration which binds the person who makes it, either in honor, 
conscience, or law (italics ours), to do or forbear a certain act specified ; 
a declaration which gives to the person to whom it is made a right to 
expect or claims the performance or nonperformance of some particular 
thing. C. L. P., Vol. 32, 633; Taylor v. Miller, 113 N. C., 340. 

“Where a creditor agrees to accept a lesser amount in satisfaction of 
his debt, the lesser amount to include advertising, the amount of which 
was agreed upon by the creditor, the failure of the debtor to pay the 
amount of the compromise, the creditor having refused to state the 
amount of advertising he would take, does not invalidate the compro- 
mise.” Ramsey v. Browder, 1386 N. C., 251. 

In Burriss v. Starr, 165 N. C., 662, Walker, J., says: ‘Besides, 
it appears that the parties in good faith came to a settlement of their 
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dispute as to their rights. Plaintiff thought he had a ‘bond for title,’ 
but could not find it. The death of the widow had made the ‘dower 
tract,’ as it was called, more valuable, and defendant wished to settle 
the matter, and made the first offer to do so. The settlement was a dis- 
tinct advantage to defendant, as it removed an apparent cloud from his 
title. In Mayo v. Gardner, 49 N. C., 359, this Court said, by Chzef 
Justice Nash: ‘In re Lucy, 21 Eng. Law and Eq., 199, it was decided 
that, to sustain a compromise, it was sufficient if the parties thought, at 
the time of entering into it, that there was a bona fide (or real) question 
between them, though in fact there was no such question.’ The law 
favors the settlement of disputes, as was said in that case. It is stated 
in 9 Cyce., 345, that ‘the compromise of a disputed claim may uphold a 
promise, although the demand was unfounded,’ citing numerous cases in 
the notes to sustain the text.” 

We are of the opinion that the language used by L. P. Wilkins was a 
promise to do a certain thing, definite and certain enough to give a legal 
right to require performance, and under the facts in this case the 
promise was founded on a sufficient consideration to support the promise 
and was not a nudum pactum. 

Did L. P. Wilkins have authority to make the promise? It was in 
evidence that he was secretary and treasurer of the defendant corpora- 
tion, and his evidence is as follows: 

“Q. What officers of Wilkins-Ricks Company had authority to settle 
and compromise claims and to pay people for cars they were responsible 
for, if any, collect and disburse money? Answer: ‘I had authority to 
pay all the bills,’ | 

“@. You would have been the man? Answer: ‘I would have been.’ ” 

C.S., sec. 1145, says: “Every corporation organized under this chap- 
ter shall have a president, secretary and treasurer,” ete. 

Under the facts in this case, we are of opinion that L. P. Wilkins, 
secretary and treasurer of defendant corporation, had a right to make 
the promise, and it was in the implied scope of his employment. The 
business of the corporation could not be successfully carried on if he 
was so limited that in transactions of this kind he had no authority. 
Strickland v. Kress, 1838 N. C., 5387; Powell v. Lumber Co., 168 N. C., 
632. 

In regard to the exception taken to the submission of the third issue: 
“Was delivery of plaintiff’s car to him before the fire prevented by 
unauthorized work by defendant as alleged?” we do not deem it neces- 
sary to consider this issue. 

The verdict on the fourth issue, “Did the defendant promise and 
agree to pay the plaintiff the value of the automobile?” was answered 
in the affirmative. 
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In the view taken of this case, the affirmative answer of the issue, 
and the answer in favor of plaintiff as to the value of the automobile, 
was sufficient to support the judgment. 

The numerous authorities cited by the able attorneys in their briefs 
in regard to unauthorized repairs and bailment, it will be unnecessary 
to consider and pass on. The subject of bailment was fully discussed 
when this ease was before us in Beck v. Wilkins, 179 N. C., 281, 

On the entire record we can find | 

No error. 








C, lL. TRIPP y. T. L. LITTLE. 
(Filed 10 October, 1923.) 


1. Trespass——Possession——Landlord and Tenant—dActions. 


The plaintiff in rightful possession of land may maintain an action 
against a trespasser thereon, though claiming the right to such posses- 
sion under the title of another. 


2. Same—Title—Parties., 


The owner of the title te lands is proper and at times a necessary party 
to an action of trespass brought by his tenant. or one who is in possession 
under him, when the wrongful invasion of the property involves an injury 
both to the possession and the inheritance. 


3. Same—Courts—Statutes, 


Under the provisions of our statute, the court has the power to order 
the owner of the title to be made a party in his tenant’s action of tres- 
pass involving an injury both to the possession and to the inheritance. 
C. S., sees. 446, 456, 460. 


4, Same—Abatement. 


The owner of the legal title conveyed the lands to his son, and there- 
after, while continuing in peaceful possession, instituted an action for 
trespass involving injury both to the possession and the inheritance; and 
after his death, pending this action, the court substituted the son as 
party plaintiff, under defendant’s objection, who moved in abatement of 
the action on the ground that the original plaintiff did not own the legal 
title at the time of action commenced: Held, the motion was properly 


denied. - 


5. Evidence—Declarations—Requisites—Ante Litem Motam—Boundaries. 
In order that unsworn declarations may be received upon the trial as 
evidence of the true location of a contested private boundary involving 
title, it is required that they must have been made ante litem motam, by 
a declarant who was disinterested when they were made, and who was 
dead at the time of trial: and to be competent as ante litem motam, they 
must have antedated the time when the dispute had arisen, as well as 
that of action commenced. 
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6. Evidence—Declarations—lInterest. 


Evidence that a declarant on question of boundary is a relative of one 
of the owners will not affect the competency of his declarations—the dis- 
qualifying interest being of a pecuniary or proprietary nature. 


AppEaL by defendant from Grady, J., at May Term, 1923, of Pirr. 

Civil action. The action is for trespass to realty anc. to restrain repe- 
tition of same, and was instituted by Redding Tripp, father of present 
plaintiff, and who remained in actual possession of the land until his 
death pending the action, and who had conveyed the land to his son, the 
present plaintiff, prior to action commenced. <At the call of the cause 
there was motion that the action abate for that the original plaintiff, 
Redding Tripp, had no title at the time of action commenced. It was 
claimed by plaintiff that an order of court had been made several terms 
ago, but no such order being found, a juror was withdrawn and an order 
was signed presently substituting C. L. Tripp as party plaintiff, and 
the trial proceeded as between said C. L. Tripp as plaintiff, and defend- 
ant. The court offered parties the privilege of a continuance if taken 
by surprise, but both agreed to proceed with the trial, defendant noting 
his exception for a refusal to abate the action pursuant to his motion. 

Defendant in his answer admitted that he had cut timber trees on 
the land specified and raised the issue of title as against plaintiffs or 
either of them, asserting title in himself to the land in dispute. On 
issues submitted the jury rendered verdict as follows: 

“1. Is the plaintiff the owner of the tract of land referred to on the 
map and included within the lines B, C, 7, 6, 5, Z, B? Answer: ‘Yes.’ 

“2. If not, what damages is the defendant entitled to recover of the 
plaintiff by reason of the issuance of the injunction in this action? 
Answer: 6.0.0.0... va 

Judgment on verdict for plaintiff, and defendant excepted and ap- 
pealed, assigning for errors the refusal to allow his motion that the 
action abate, to certain ruling of the court on questions of evidence. 


F. G. James & Son and Skinner & Whedbee for plaintiff. 
Louis W. Gaylord and Albion Dunn for defendant. 


Hoxs, J. The action being one for trespass to realty, it is held in 
this jurisdiction, and is the rule very generally prevailing, that the same 
can be properly instituted and maintained against a wrongdoer by one 
in the peaceable possession of the property at the tirne of the wrong 
committed. Lee v. Lee, 180 N. C., 86; Wheeler v, Telephone Co., 172 
N.C., 9,11; Frisbee v. Marshall, 122 N. C., 760; Hayward v. Sedgely, 
14 Me., 489. And the defendant having raised the issue of title, the 
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original plaintiff being in under the present plaintiff, his grantee of 
the legal title, and the trespass involving an injury both to the posses- 
sory right and to the inheritance, the present plaintiff as claimant of 
the title is not only a permissible but a proper party to a determination 
of the controversy. Balcum v. Johnson, 177 N. C., 218; citing Cherry 
v. Canal Co., 140 N. C., 422; Gwaltney v. Timber Co., 115 N. C., 579; 
Jordan uv. Barwood, 42 W. Va., 312; Shortle v. Terre Haute, etc. Ry., 
131 Ind., 3218. 

In Haywood v. Sedgely, supra, it is said: “The case in the year book, 
19 Henry VI, 45, decided that a tenant at will may have an action 
for injury to the soil, and the landlord also, for his injury. The same 
rule applies to the cutting of trees. If trees are cut on the land of a 
tenant at will, he may have an action of trespass. Roll’s Abridgment, 
Trespass, note 4; Comyn’s Digest, Trespass, B-2. The principle is 
quite explicitly stated in Note 2, Coke on Jittleton, 57-A, ‘If a stranger 
cuts trees, the tenant at will shail have an action, as shall also the lessor, 
regard being had to their general losses.” And Spencer v. Weatherly, 
46 N. C., 327, is in affirmance of the general principle. 

And whatever doubt may exist as to the propriety of joining these 
parties under the strict rules of common law procedure, under the more 
liberal and comprehensive provisions of our Code there can be none in 
our opinion that the owner mgy and should be joined to an action insti- 
tuted by his tenant for a wrongful invasion of the property, and involv- 
ing an injury both to the possession and the inheritance. C. S., sees. 
446, 456 and 460, providing, among other things, for the making of 
such parties as are necessary to a complete determination of a contro- 
versy. On the record we are of opinion that his Honor properly refused 
to order an abatement and in directing that the action proceed as be- 
tween the present plaintiff and defendant. 

While we approve his Honor’s ruling in the matter referred to, we 
are of opinion that defendant is entitled to a new trial of the cause for 
an erroneous ruling on a question of evidence. From an examination 
of the record it appears that plaintiff asserted and was endeavoring to 
maintain title under his deeds as covering the land in controversy, and 
in doing so 1t was a material question as to the true location of a certain 

poplar corner at B. And a witness for plaintiff, E. C. Dresbach, over 
_defendant’s objection, was allowed to state that the corner in question, 
at the point claimed by plaintiff, was pointed out to him as plaintiff’s 
corner by a Mr. Cooper, a relative of plaintiff, now dead. Speaking 
of the time and circumstance when this occurred, the witness Dresbach 
said: “There is a poplar stump at point B on the map. The first time 
the corner at B was pointed out to me has been about twelve years ago, 
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as I remember, by a gentleman by the name of Cooper. I think they 
called him Roan. He was there when I first went there to make a 
survey. He was a middle-aged man. He is now dead. When I first 
went there to make a survey there was a question about where this line 
was. As I remember it, the dispute was about where the line stood 
between Tripp and Horton. Cooper was a relative oz Mr. Tripp and 
I suppose he would have an interest in the matter. Of course, I am 
not certain of that fact. He was there on the ground and pointed out 
the corner.” 

Tt is fully established in this State that under proper circumstances 
unsworn declarations may be received in questions of private boundary, 
the requirements for the admissibility of such evidence being that they 
must have been made ante litem motam and by a declarant who was 
disinterested when made and who was dead at the time of trial. Hoge 
v. Lee, 184 N. C., 44; Bank v. Whilden, 175 N. C., 52; citing Sullivan 
v. Blount, 165 N. C., 7; Lamb v. Capeland, 158 N. C., 186, and other 
cases. ‘The interest which disqualifies the declarant is a pecuniary and 
proprietary interest and therefore there would be no objection to these 
declarations of Cooper because of his relationship to the Tripps, father 
and son, but the statements of the witness Dresbach reveal clearly that 
the oral and unsworn statements of the declarant Cooper were not made 
“ante litem motam,” for this term, “ante litem motam,” does not apply 
merely to the suit then being tried, but refers also to the origin of the 
controversy between the parties or their predecessors in title, and which 
has resulted in the suit. 

The position and the-reason for it is stated with his accustomed 
learning and aecuracy by our brother and former associate, Judge 
Walker, in Rollins v. Wicker, 154 N. C., 560-563, as follows: “The 
plaintiff offered to prove by the same witness what was the testimony 
of Joseph Buchanan (a deceased kinsman of the plaintiff) in the trial 
of the other case as to plaintiff’s legitimacy, and that it tended to estab- 
lish the fact. This evidence was properly excluded. It does not appear 
that the declaration of the deceased relative was made ante litem motam. 
This expression is not restricted to the date of the commencement of 
the present suit, but to the beginning of the controversy. In order to 
avoid the mischief which would otherwise result, ‘all ex parte declara- 
tions, even though made upon oath, referring to a date subsequent to 
the beginning of the controversy are rejected.’ This rule of evidence 
was familiar in the Roman law; but the term lis mota was there applied 
strictly to the commencement of the action, and was nct referred to an 
earlier period of the controversy. But in our law the term lis is taken 
in the classical and larger sense of controversy, and by lis mota is under- 
stood the commencement of the controversy and not the commencement 
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of the suit. The commencement of the controversy has been further 
defined by Mr. Baron Alderson, in a case of pedigree, to be ‘the arising 
of that state of facts on which the claim is founded, without anything 
more.’ 1 Greenleaf on Evidence, sec. 181. The value of this kind of 
evidence depends upon its being drawn from an unbiased source, and it 
should emanate from those in a situation favorable to a knowledge of 
the truth, and, what is a very important consideration, it should refer 
to a period ‘when this fountain of evidence was not rendered turbid 
by agitation.’ Section 132.” 

From the accompanying statements of the witness Dresbach, it 
appears that though made twelve years before, a controversy then ex- 
isted as to the true location of this line between the Tripps, who owned 
plaintiff’s title, and Albert Horton, under whom defendant immediately 
claimed. For this error there must a new trial of the case, and it is 
so ordered. 

New trial. 





OTHO BRANCH y. W. H. AYSCUE. 
(Filed 10 October, 1923.) 


1. Evidence—Declarations—Trespass—Title. 

It is not objectionable, as unsworn declarations of the absent tenant, 
for the plaintiff in claim and delivery to testifv, in his action against the 
landlord for the possession of the tenant’s share of the crop, that the 
tenant had assigned his share to him for the support of his children, it 
being competent to show how he had acquired the title thereto. 


2. Evidence—Book Entries. 

A party to an action may not show unverified entries of credit in his 
behalf on his own books involved in a disputed account, the same not 
falling within the intent and meaning of C. 8S., secs. 1786, 1787, 1788, 
especially when it has not been made to appear that the person having 
made them is dead or cannot be had to give his sworn statement of the 
transaction. 

3. Same—Appeal and Error—Prejudice—New Trials. 


The erroneous admission of book entries in this case is held for 
reversible error, being material to the principal issue in the cause, and 
prejudicial to appellants. 


Appra by defendant from Cranmer, J., at February Term, 1923, of 
FRANKLIN. 

Civil action. The action is to recover plaintiff’s share of crop of 
tobacco, or the value thereof, grown on lands of plaintiff for the year 
1922 by Ed Alston, tenant of defendant, and sued for by plaintiff as 
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assignee of the tenant. Defendant denied the indebtedness and claimed 
the tobacco for advancements made by him to Ed Alston during his said 
tenancy. 

Plaintiff offered evidence tending to show that Ed Alston as tenant 
for defendant for 1922 grew a crop of corn, cotton, and tobacco on 
defendant’s land. That the tenant, having determined to leave the 
State or community, put plaintiff in charge of his eight children and 
assigned plaintiff his crop, telling him to sell same and apply proceeds 
in aid of the children’s support after paying his landlord, the defend- 
ant, for a box of meat and a barrel of flour. That plaintiff apphed for 
said share, and defendant, assenting to the assignment, turned over to 
plaintiff the tenant’s share of the corn and cotton, saying that the ten- 
ant’s account was very little, not more than twenty-five or thirty dol- 
lars. That when plaintiff applied for the tenant’s share of the tobacco, 
defendant refused to permit its removal till he was paid for his advance- 
ments, alleged by defendant to be $223.76. 

Defendant denied any assent to taking the crop as a right, saying 
he had allowed plaintiff to pick out the cotton in charity to the children. 
He also denied saying the account of the tenant was only twenty-five or 
thirty dollars, and testified that the advancements were as stated, 
$223.76. Defendant also testified in denial of plaintiff’s claim that 
tenant had lent defendant $200, or that the money included in his claim 
for advancements was to repay the alleged loan. On issues submitted, 
the jury rendered a verdict as follows: 

“1. Is the plaintiff the owner and entitled to the possession of the 
tobacco described in the complaint? Answer: ‘Yes.’ 

“2. What was the value of said tobacco crop at the time of its seizure 
in claim and delivery? Answer: ‘$654.60.’ 

“3. In what sum, if any, is defendant indebted to the plaintiff 
Answer: ‘$274.07.’ ” 

Judgment for plaintiff, and defendant excepted and appealed, assign- 
ing errors, | 


Wm. H. & Thos. W. Ruffin for plaintiff. 
W. M. Person for defendant. 


Hoxe, J. Defendant excepts to the validity of the trial: 

First, because the court allowed plaintiff to testify that Ed Alston, 
the tenant, assigned plaintiff his share of the crop with directions to 
sell same and apply the proceeds in aid of his children’s support, this 
on the ground that it admits the unsworn declarations of the tenant, 
but the objection is without merit and does not properly characterize 
the evidence. It does not give or purport to give merely the unsworn 
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declarations of the absent tenant, but is the testimony of the plaintiff 
as to how he acquired his title, the witness speaking on oath and on 
matter directly relevant to the issue. 

Defendant excepts further for that the court, over his objection, 
allowed the introduction of the account book of Ed Alston, purporting 
to contain a statement of his dealings with defendant, in the hand- 
writing of his daughter, Eula, and plaintiff was permitted to read to 
the jury certain entries in said book as follows: 

“Loaned Ayscue (defendant) $200 in 1921. 

“Paid in April, 1922.” 

And in our opinion this objection must be sustained. 

There are conditions permitting the introduction of verified account 
books and copies of the same under specified and restricted conditions, 
appearing chiefly in C. S., secs. 1786-87-88, but we know of no principle 
that will uphold the competency of an unverified account as containing 
entries in the parties’ own favor, assuredly not where it has not even 
been made to appear that such person is dead and cannot be had to give 
his sworn evidence of the transaction. Peele v. Powell, 156 N. C., 553- 
560; Bland v. Warren, etc., 65 N. C., 872; 17 Cye., 365-368. 

We at first thought that the entry might be regarded as harmless 
because the same book showed that the amount had been repaid, but on 
further consideration of the record 1t appears that defendant claimed 
and was testifying to advancements to the amount of $223.76, chiefly 
in money, and these entries were capable of being used and no doubt 
were used as pregnant evidence on the part of plaintiff tending to show 
that these amounts paid to the tenant were not advancements as defend- 
ant contended, but were only in repayment of the loan as shown by the 
entries referred to. They were, therefore, undoubtedly material to the 
principal issue in the case, and their reception constitutes prejudicial 
error which entitles defendant to a 

New trial. 


B. R. FIELDS v. R. LEROY ROLLINS. 
(Filed 10 October, 1923.) 


Estates—Rule in Shelley’s Case—Wills—Devise—Heirs—Children. 


A devise to the testator’s two sons for the term of their natural lives, 
and, at the death of either of them, to their heirs, if anv, and if at their 
death they leave no heirs of their body, then the lands to go to their 
nearest relatives, respectively: Held, the use of the words “heirs or heirs 
of the body of the first takers,” the two sons, is not to be taken in the 
sense of words of general inheritance under our canons of descent, but 
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are construed in the sense of children, to whom the estate was limited in 
remainder, and the rule in Shelley's case does not apply; and Held, fur- 
ther, the words “nearest relatives of my two sons” are construed as their 
next of kin, carrying the estate to a restricted class of heirs of the first 
taker, taking them without the rule in Shelley's case, and the two sons 
taking only a life estate, cannot make a yalid conveyance of the fee- 
simple. 


AppEaL by plaintiff from Grady, J., at June Term, 1923, of GREENE. 

Civil action. It appears from the record that plaintiff had contracted 
to sell and convey to defendant a piece of real estate devised to him 
under the will of his father, W. R. Fields, and make a good title thereto, 
for the sum of $5,000, and defendant, admitting the contract, declines 
to pay on the ground that under said will plaintiff only takes a life 
estate and that the title offered is not a good one. The court being of 
opinion that the plaintiff had only a hfe estate, it was adjudged that 
defendant go without day, etc. Plaintiff excepted and appealed. 


Skinner & Whedbee for plaintiff. 
Corey & Worthington for defendant. 


Hoxe, J. From the facts as stated in the case agreed, it appears 
that the piece of land in question is that devised to plaintiff under 
the will of his father, W. R. Fields, and the title offered is dependent 
on the proper construction of a clause of said will as follows: “To 
my sons, G. L. Fields and B. R. Fields, I loan for the term of their 
natural lives, respectively, a certain tract or parcel of land lying and 
being in Speight’s Bridge Township, Greene County, North Carolina, 
and known as the Bennett Fields’ Homestead, containing two hundred 
and ten (210) acres, more or less, and adjoining the lands of Z. S. 
Smith, M. L. Walston, Dr. A. West, I. F. Smith, Ida Burch, Etta 
Mewborn and S. G. Fields, the same to be equally divided in value 
between my said sons, G. L. Fields and B. R. Fields. I desire that my 
son, G. L. Fields, shall have the west side of the said tract, beginning at 
the James Beaman line, and running to the run of the Lightwood Knot 
Swamp, and that my said son, B. R. Fields, have the east side of the 
tract, the same being the old homestead. My desire is that the said 
lands are to be loaned to my said sons, G. L. Fields and B. R. Fields, 
respectively, for the term of their natural lives, and at the death of 
either of them, to go to their heirs, if any, and if at their death they 
leave no heirs of their body, then said land shall go to the nearest rela- 
tives of my said sons, respectively.” 

In 1st Coke Rep., 104, the rule in Shelley’s case is given as follows: 
“That when an ancestor by any gift or conveyance taketh an estate of 
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freehold and in the same gift or conveyance an estate 1s lmited either 
mediately or immediately to his heirs in fee or in tail, the words ‘heirs’ 
is a word of limitation of the estate and not a word of purchase,” and 
in several of our recent decisions on the subject it is held that in order 
to a “proper application of the rule, the word ‘heirs’ or ‘heirs of the 
body’ must be taken in their technical sense, carrying the estate to the 
eutire line of heirs, and at this time and in this jurisdiction to hold 
as inheritors under our canons of descent, and if it appears by correct 
construction that these words are not used in that sense, but only as 
words designating certain persons or coufining the inheritance to a 
restricted class of heirs, the rule does not apply, and the ancestor or 
first taker will be held to have acquired a life estate according to the 
express words of the instrument.” Hampton v. Griggs, 184 N. C., 13; 
Wallace v. Wallace, 181 N. C., 158-161; Pugh x. Allen, 179 N. C., 307; 
Puckett v. Morgan, 158 N. C., 344; May v. Lewis, 182 N.C., 115. And 
in determining this question, the cases hold further that when there is 
a limitation over to a restricted class of heirs of the first taker, on his 
death without heirs or heirs of his body, this of itself will show that 
the words in the first instance were not used or intended as words of 
general inheritance under our canons of descent, but must be taken and 
construed to mean issue in the sense of children or grandchildren. 

Applying the principles stated and as pertinent to our present in- 
quiry, 1t was ruled in the case of Wallace v. Wallace, supra, as follows: 

“In order to an application of the rule in Shelley’s case, appreciation 
of the words ‘heirs’ or ‘heirs of the body’ must be taken in their techni- 
cal sense, or carry the estate to the entire line of heirs to hold as inheri- 
tors under our canons of descent; but should these words be used as only 
designating certain persons, or confining the inheritance to a restricted 
class of heirs, the rule does not apply, and the ancestor or the first taker 
acquires only a hfe estate according to the meaning of the express 
words of the instrument. 

“The limitation to W. for life, and after his death to his heirs, if 
any, in fee simple, and on failure thereof to his next of kin, the word 
‘heirs’ 1s not used in the sense of general inheritors of the estate, but 
in the sense of issue or children, and in such case W. takes an estate 
for life, and the rule in Shelley’s case does not apply. 

“In a limitation to one for life, with remainder to his bodily heirs, 
in any, and on failure thereof to ie ‘next of kin,’ the use of the words 
‘bodily heirs’ is to be taken in the sense of issue or children; and on the 
death of the life tenant without such issue or children, the takers, under 
the term ‘next of kin,’ are the nearest blood kin to the exclusion of rela- 
tionship by marriage, and also of the principle of representation, unless 
controlling expressions in the instrument show a contrary intent.” 
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The words “nearest relatives of my said sons respectively” are the 
equivalent of the words “next of kin” in the Wallace case, and carrying 
the estate as shown in that decision to a restricted class of heirs of the 
first taker, the rule in Shelley’s case does not apply. 

The sons, therefore, having only a life estate, plaintiff is not in a 
position to make a good title, as his Honor ruled, and his judgment that 
defendant go without day is 

Affirmed. 





i ee 


‘B.C. WAY anv B. P. WAY vy. CARTERET ICE, TRANSPORTATION AND 
STORAGE COMPANY and MOREHEAD CITY SEA FOOD COMPANY. 


(Filed 10 October, 1923.) 


Evidence—Instructions——Appeal and Error. 

This action presents the issue as to whether the plaintiffs were entitled 
to take cash for their stock in the defendant corporation absorbed by its 
co-defendant, under offer to sell by the one and acceptance by the other 
by respective resolutions of each, in evidence and undisputed, giving the 
plaintiffs this option, with further evidence that the plaintiffs had elected 
to take cash for their shares of stock so absorbed: Held, the plaintiffs’ 
testimony that they had elected to take the cash was roaterial and rele- 
vant to the issue, and properly admitted in evidence; and, their being no 
conflicting evidence as to their right to make this selection, an instruction 
to that effect was not erroneous. 


Civin action, tried before Grady, J., and a jury, at January Term, 
1923, of CarTrereT. Appeal by defendants. 


Charles L. Abernathy and C. R. Wheatley for plaintrffs. 
Julius F. Duncan, for defendants. 


Crarkson, J. The action against the defendant, Carteret Ice, Trans- 
portation and Storage Company (hereafter called Ice Company), was 
before this Court at Fall Term, 1922. The Ice Company filed a de- 
murrer, which was sustained by the court below, and the plaintiffs ap- 
pealed to this Court. The Morehead City Sea Food Company (here- 
after called Sea Food Company) also filed a demurrer in the court be- 
low, which was overruled and leave given it to answer over. The de- 
murrer of the Ice Company in this Court was overruled and both com- 
panies given leave to answer over. Way v. Sea Food Co., 184 N. C., 
171. The law and facts are fully set forth in that opinion, in which 
Walker, J., says: “It seems from the allegations of the complaint, ad- 
mitted in law by the demurrer, that before this action was brought the 
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plaintiffs notified the defendants that they would elect to take cash for 
their stock, and demanded payment of it, the other stockholders, except 
one, B. C. Way, having elected to take stock in the Ice Company in ex- 
change for the stock held and owned by them in the Sea Food Company. 
It appears further that the latter company has sold or disposed of all its 
property, and has further been taken over and absorbed by the Ice 
Company. The terms of the agreement between the two companies and 
their stockholders makes the cash, which each stockholder of the Sea 
Food Company elects to take for his stock in that company, directly 
payable to him and not to his company, and this clearly gives him the 
right to sue for the same if it is not paid to him on proper demand 
for the same. There is here not only an express promise by the Ice 
Company to pay the money for the stock at par value, that is, so many 
dollars for each share, but the Ice Company has received the property 
and assets of the Sea Food Company as a consideration for the promise 
so made by it. It cannot hold the property and repudiate its promise, 
but the law will exact full performance of the same. The case, in prin 
ciple if not in form, is not unlike that of Friedenwald Co. v. Tobacco 
Works, 117 N. C., 544, the facts of the two cases being substantially 
alike.” 

The Ice Company and the Sea Food Company both filed answers to 
the plaintiffs’ complaint. The case came on for hearing, and the court 
below submitted the following issue to the jury: 

“Did the plaintiffs or either of them elect to accept stock in the Car- 
teret Ice, Transportation and Storage Company for their interest in 
the purchase price of the lands and property conveyed to said Carteret 
Ice, Transportation and Storage Company, under the contract referred 
to in the pleadings?” The jury answered “No.” 

The court charged the jury as follows: 

“T construe that contract to mean that they were entitled to receive 
cash for their stock for their interest in this transaction, and that they 
should have been paid cash under their option unless they had elected 
to take stock, and I charge you they never notified them that they would 
take stock.” 

The defendants filed seven exceptions: The first was to allowing the 
witness, B. P. Way, to be asked and to answer: 

“Q. I will ask you, Mr. Way, did you at any time authorize or con- 
sent for anybody to take stock in the Ice Company instead of*cash, con- 
cerning this transaction, for your part or your brother’s? Answer: 
‘No, sir, I did not accept the stock or authorize them to accept stock.’ ” 

This exception goes to the heart of this action. The decision by 
Walker, J., supra, disposes of this exception and it cannot be sustained. 


15—186 
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The complaint set forth fully all the allegations plaintiffs relied on 
as giving them a cause of action against the defendants. The defend- 
ants filed demurrers. In the court below the Sea Food Company’s de- 
murrer was overruled with leave to answer over and the Ice Company’s 
demurrer was sustained, and plaintiffs appealed to this Court. Thuis 
Court overruled the demurrer with leave to both to answer over. De- 
fendants filed answers. The question asked the witness Way was to the 
material allegation as the basis of the cause of action which this Court 
said was a good cause of action. 

The other exceptions are to the refusal of the court below to nonsuit; 
the issue submitted; the charge of the court; and refusal to set aside 
verdict and judgment of court. None of these exceptions can be sus- 
tained. 

The Sea Food Company regularly, by its proper officials, passed the 
following resolution: 

“Resolved that, whereas, after full and free discussion of the con- 
dition of the company, and the outlook for the future business interests 
of the company, it 1s deemed wise and for the best interests of the stock- 
holders to dissolve the company, and in order to do so it must dispose of 
its holdings; therefore be it resolved that we offer to the Carteret Ice, 
Transportation and Storage Company all this company’s holdings of 
real estate, on which is located the ice factory, cold storage, packing 
house, sidetracks and water front, with riparian rights of the same, 
free from all encumbrances and claims of all person or persons whom- 
soever. Possession to be given 1 December, 1919, for the sum of 
$40,000 cash. This option to be valid and binding until 1 November, 
1919. The stockholders of the company hereby reserve the right to 
take stock in the consolidated company as their interest may appear 
from the records of this company.” 

The Ice Company regularly, by its proper officials, passed the follow- 
ing resolution: 

“Resolved, that the proposition of the Morehead City Sea Food Com- 
pany, to sell its real estate holdings as reported by the directors to this 
meeting, for the price of $40,000, payment to be made in cash, or in 
lieu thereof to such stockholders of the Morehead City Sea Food Com- 
pany as may elect to take stock of this company, at par, be and the same 
is hereby accepted; and the directors of this company are hereby au- 
thorized and directed to carry out and complete the purchase and trans- 
fer of said properties.” (Italics ours.) The sale was duly consum- 
mated. | 

The evidence of both B. C. Way and B. P. Way was to the effect that 
they elected to take cash instead of stock, and made demand for the 
cash. The defendants introduced three witnesses, men of high charac- 
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ter. From a careful perusal of their evidence it was not in conflict with 
the evidence of the Ways, and to some extent corroborative. The court 
below took this view. The contracts between the Sea Food Company 
and the Ice Company, as shown by the resolutions, were admitted by 
all. 

The court below was warranted, from the law and evidence, in making 
the charge as set out in the record. From a careful review of the whole 
record, the court can find no error that would entitle defendants to a 
new trial. 

No error. 





O. F. DAVIS et at. vy. COUNTY BOARD OF EDUCATION OF BEAUFORT 
COUNTY, BOARD OF COMMISSIONERS OF BEAUFORT COUNTY, 
SCHOOL COMMITTEE OF PUNGO DISTRICT, No. 1, W. A. RESPASS, 
W. J. HODGES ann N. W. PAUL. 


(Filed 10 October, 1923.) 


1. Constitutional Law — Municipal Corporations — Cities and Towns — 
Taxation, 

Our Constitution, Art. VII, see. 7, requiring the approval of the electors 
to a proposition of pledging its faith or loaning its credit by municipali- 
ties, applies to taxing school districts, and the validity of the tax or 
bonds requiring their sanction is determined by a majority of the regis- 
tered voters. 


2. Taxation—Statutes—Municipal Corporations—Cities and Towns—Ab- 
sentee Voters—Irregularities—Discretionary Powers. 

The absence of the registrar from the designated place of registration 
is an irregularity over which the electors have no control, and, such pro- 
visions being directory, it will not invalidate the result of the election 
when it appears that no elector was deprived of the right to register and 
vote, and each had full information of the place where he could register, 
and had been afforded reasonable opportunity to do so. A deviation in 
this respect is not encouraged by the court. 


3. Same—-Conditions Precedent—~Mandatory Laws. 


The amendment by Public Laws of 1919 of those of 1917, now C. S., sec. 
5960, allowing electors within the voting district, without being present 
at the polls, to vote in the prescribed manner, is upon the tondition prece- 
dent that with their ballots so to be east, it shall be shown by a certifi- 
cate of a physician or by affidavit that such persons were physically 
unable to attend, as it was intended as a matter of public policy, to 
prevent fraud in elections; and its compliance being within the power of 
such electors, the statute in this respect is mandatory; and where a suf- 
ficient number of them have so yoted as to result in less than a majority 
of the registered voters for the special tax or bonded debt a school dis- 
trict proposes to issue, the certified result in favor of the proposition will 
be declared invalid. 
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4, Same. 

C. S., sec. 5968, providing that election laws shall be liberally construed 
in favor of the elector’s right to vote, has no application when he desires 
to avail himself of a special privilege and does not, of his own volition, 
comply with the conditions precedent prescribed by the statute, which 
gives him the right to do so. C. S., sec. 5960. 


AppraL by plaintiff from Connor, J., at May Term, 1923, of Brav- 
FORT. 

Civil action. On petition, duly filed as provided in Pubhe Laws, 
Extra Session 1920, ch. 87, the board of county commissioners ordered 
an election to be held on 19 December, 1922, at the Upper Pungo School- 
house, in Pungo School District, No. 1, on the two questions, whether 
a special tax of not more than 30 cents on the $100 valuation of prop- 
erty should be levied annually to supplement the school fund, and 
whether bonds not exceeding $20,000 should be issued for the purpose 
of erecting, enlarging, altering and equipping school buildings and 
acquiring the necessary land and an annual tax levied sufficient to pay 
the bonds as they matured. W. A. Respass was registrar and W. J. 
Hodges and N. W. Paul were judges of election. At the close of the 
polls the election officers counted the votes and made returns to the 
board of county commissioners. The board judicially passed upon the 
returns and found as a fact that there were 137 registered voters in the 
election and that 72 votes were cast for special tax and 71 for the 
bond issue. Whereupon the board adjudged that the election was duly 
carried in favor of the tax and the bonds. 

The purpose of the action is to have the election declared void and to 
restrain the bond issue and the levy of the special tax. 

The folowing verdict was returned : 

“1, Were the five persons named in the complaint registered on 
9 December, 1922, after sunset, as alleged in the complaint? Answer: 
‘No.’ 

“2, Were the five persons named in the complaint registered at the 
store of W. A. Respass and registered after the registration books had 
been closed? Answer: ‘No.’ 

‘3, Were the seven absentee voters’ ballots unlawfully cast in favor 
of the bond issue and the special school tax, as alleged in the complaint ? 
Answer: ‘No.’ ” 

Judgment was rendered dismissing the action, from which the plain- 
tiffs appealed. 


J.D. Paul and Small, McLean & Rodman for plaintrffs. 
Stephen C. Bragaw and Lindsay C. Warren for defendants. 
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Apvams, J. “No county, city, town or other municipal corporation 
shall contract any debt, pledge its faith or loan its credit, nor shall any 
tax be levied or collected by any officers of the same, except for the 
necessary expenses thereof, unless by a vote of the majority of the 
qualified voters therein.” Const., Art. VII, sec. 7. Since this section 
applies to a taxing school district and since “a majority of the quali- 
fied voters” means a majority of the registered voters, the judicial dec- 
laration of the board of commissioners that the election was carried in 
favor of levying the special tax and issuing the bonds can be sustained 
only in ease a majority of the registered voters cast their ballots in sup- 
port of the propositions submitted; and as the plaintiffs have attacked 
the result of the election as determined by the commissioners, it 1s made 
necessary to ascertain from the record whether a majority of the reg- 
istered voters supported the proposed measures. Wood v. Oxford, 97 
N. C., 228; Clark v. Statesville, 189 N. C., 490; Smith v. School Trus- 
tees, 141 N. C., 150; Wiliams v. Comrs., 176 N. C., 554; Dickson v. 
Brewer, 180 N. C., 403. 

It is admitted that the number of registered voters was one hundred 
and thirty-seven. The returns show that seventy-two votes were cast 
for the special tax and seventy-one for the bond issue. But the plain- 
tiffs contend that twelve votes, or seven at any rate, should be deducted 
from those counted as favorable to both propositions, and that if the 
deduction be made the election failed. This contention demands con- 
sideration of the questions involved in the second and third issues. 

In regard to the matters embraced in the second issue, the plaintiffs’ 
exceptions are without merit. His Honor fairly presented to the jury 
the question whether the names of the five persons referred to were 
registered after the books had been closed, and the controversy on this 
point was resolved against the plaintiffs. The mere fact that their 
names were registered as a matter of convenience a half mile from the 
polling place did not vitiate the registration 1f it was otherwise valid. 
The registrar was not required to be always at the designated place of 
registration and there is no pretension that his temporary absence 
deprived any qualified voter of his right to register. DeBerry v. Nichol- 
son, 102 N. C., 465; Younts v. Comrs., 151 N. C., 583. The objection 
that he left the polling place and permitted these five persons to register 
at his store is met by the decision in Newsome v. Harnheart, 86 N. C., 
395, in which Chief Justice Smith said: “The third exception is to the 
irregular manner of registration in that, while the notice to the voters 
desiring to register directed them to the residence of the registrar, the 
books were kept and the registering actually conducted at his store some 
three hundred yards distant. This irregularity does not, in our opinion, 
vitiate the registration made and the election held in accordance with 
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it. It appears that word was left at the house for every elector, who 
might there apply to have his name registered, to be advised of the 
change of place; and while it does not appear, nor is it suggested that 
a single elector who applied failed to be registered, it is in proof that 
the registration was full and the books were kept open on the day of 
election to enable all who had not been before then to have their names 
entered. Every substantial object of the law has been attained and a 
deviation from the directions of the law, in the course pursued, while 
by no means to be encouraged in those charged with its execution, ought 
not to be allowed to avoid the election and neutralize its results.” 

In reference to the questions included in the third issue, the plaintiffs 
alleged that the registrar cast seven votes of absentees who were then 
im the district in support of the special tax and the bond issue when 
the voters had not complied with the provisions of the statute; that the 
pretended right to cast the ballots was the alleged physical inability of 
the voters to attend the election for the purpose of voting in person; 
that all spectators were excluded from the polling place just before the 
return envelopes used by the absent electors were opened in order that 
a secret session might be held, and that as to these votes the right of 
challenge was done away with. It is upon these grounds that the appel- 
lants impeach the sufficiency of the seven votes so cast and insist that 
they be declared illegal and deducted from the number adjudged to have 
been cast for the tax and the bonds, 

The question whether these votes were legal is presented by exception 
to his Honor’s refusal to instruct the jury to answer the third issue 
“Yes” upon the admitted facts and by exception to the following charge: 
“The only question is whether or not the failure of the election officials 
to require a certificate from a physician or an affidavit that the person 
so offering to vote was physically unable to attend the election renders 
their ballots unlawful. I instruct you that if you find the facts to be 
that each of these seven persons whose ballots they accepted were physi- 
cally unable to attend in person and vote at the election, that each placed 
the ballots in an envelope and sealed them and sent the envelopes down 
to the registrar, and that the registrar opened the envelopes and took 
therefrom the ballots and submitted them to the judges of election, and 
that the judges of election accepted the ballots and placed them in the 
ballot box, then I instruct you that notwithstanding the fact there was 
no physician’s certificate or affidavit, that these ballots were lawfully 
east, and therefore you will answer the third issue ‘No.’ If, however, 
you find that these persons were not physically unable to be present on 
that day, then you will answer the issue ‘Yes.’ ” 

The statutes providing how absent electors may vote were passed by 
the General Assembly of 1917 primarily to enable those engaged in the 
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military service to cast their votes by mailing them to the proper offi- 
cials, and in 1919 they were amended so as to include voters physically 
unable to attend the election and vote in person. P. L. 1917, ch. 28; 
P. L. 1919, ch. 322; Jenkins v. Board of Elections, 180 N. C., 169; 8. v. 
Jackson, 188 N. C., 695. The following is the amended statute: “In all 
primaries and elections of every kind hereafter held in this State any 
elector who may be absent from the county in which he is entitled to 
vote, or physically unable to attend for the purpose of voting in person, 
which fact shall be made to appear by the certificate of a physician or 
by affidavit, shall be allowed to register and vote as hereinafter pro- 
vided.” ©. S., see. 5960. As shown by reference to the acts of 1917 
and 1919 heretofore cited, this section is applicable to two classes of 
electors: (1) those who may be absent from the county in which they 
are entitled to vote, and (2) those who are in the county but are physi- 
cally unable to attend the election and vote in person. The clause re- 
lating to the affidavit and the physician’s certificate is limited to the 
latter class. 

It is admitted that the seven impeached votes were cast in favor of 
both the proposed measures and that the absent voters resided in the 
school district, and did not show by affidavit or by the certificate of a 
physician that they were unable to attend the election in order to vote 
in person. So the question raised by the exceptions is whether the pro- 
vision of section 5960 relating to the affidavit and certificate is manda- 
tory or directory. 

While no universal rule may be laid down for determining whether 
a statutory provision is imperative or directory beyond the fundamental 
rule that it depends on the scope and object of the enactment, it is gen- 
erally held that if a statute in granting a new power prescribes how it 
shall be exercised it can lawfully be exercised in no other way. Like- 
wise the requirement is usually regarded as imperative where compli- 
ance is made a condition precedent to the exercise of a special privilege. 
Indeed, a statute which affects the public interest or the claims de jure 
of third persons or promotes justice 1s construed with practical unanim- 
ity to be more than directory; for, wherever pubhe policy favors the 
imperative meaning, the word “shall,” according to the prevailing rules, 
will be construed as mandatory. 2 Lewis’ Sutherland on Stat. Con. 
(2d Ed.), secs. 627, 629; Enhch on Interpretation of Statutes, sec. 431, 
Johnston v. Pate, 95 N. C., 68; Jones v. Comrs., 1387 N. C., 580; Battle 
v. Rocky Mount, 156 N. C., 329. 

In several cases of contested elections in which these principles have 
been applied the distinction is drawn between the duties imposed by 
Jaw upon the election officers and those imposed as conditions precedent 
upon the absent voter. The former are frequently regarded as direc- 
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tory; the latter are usually held to be mandatory. J*or example, in 
Straughan v. Meyers, 187 S. W. (Mo.), 1159, 1t appeared that the absent 
elector was required to present himself during voting hours and sub- 
scribe before one of the judges an affidavit relative to his residence and 
his qualifications as an elector together with the reasons of his absence, 
and that he had not voted and would not vote elsewhere. Construing 
the provision, Revelle, J., said: “This being a special privilege con- 
ferred upon such person, and being available only under certain condi- 
tions, 1t seems to us that until these conditions are complied with the 
privilege cannot be exercised and that the voter has not performed his 
full duty until they have been met. Special privileges usually enjoin 
additional duties, and so it is with this act.” There is a more compre- 
hensive statement of the distinction in Moyer v. Van de Vanter, 29 
L. R. A. (Wash.), 671: “There is good ground for recognizing a dis- 
tinction between the obligations placed wpon the individual voter and 
those matters which relate to the duties of election officers. Great care 
should be taken to distinguish between those requirements designed to 
prevent fraud, and which are necessary to the purity cf elections, and 
those which, while designed for the same purpose, are not essential 
thereto, or we may overreach the salutary effect sought to be obtained 
from provisions of the character first mentioned, by going so far, in 
construing as valid and mandatory provisions of the second class, as to 
open the very door to fraud that was sought to be closed thereby. The 
individual voter may well be called upon to see that the requirements 
of the law applying to himself are complied with before casting his 
ballot; and if he should wilfully or carelessly violate the same, there: 
would be no hardship or injustice in depriving him of his vote; but if, 
on the other hand, he should in good faith comply with the law, upon 
his part, it would be a great hardship were he deprived of his ballot 
through some fault or mistake of an election officer in failing to comply 
with a provision of the law over which the voter had no control. It is 
also a question in which the public has a direct and important interest; 
for the loss of such vote may have controlling effect upon a public mat- 
ter. The constitutional provision aforesaid guarantees the right to vote, 
and this, of necessity, carries with it the right to have the vote counted. 
Of course, the manner of voting and canvassing votes must be subject 
to all reasonable legislative requirements. Many cases have been cited 
by counsel as supporting the positions taken by them, respectively, and 
many of these involve a consideration of various phases of the law com- 
monly known as the ‘Australian Ballot Law,’ in force here, but which 
is a comparatively new thing in this country. These cases cannot all 
be harmonized, but the general trend thereof has been to recognize a 
clear distinction between those things required of the individual voter 
and those imposed upon election officers. There is a disposition to hold 
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the former valid and mandatory; but, where there has been a substan- 
tial compliance with the law on the part of the individual voter, and 
it is made to appear that there has been in fact an honest expression 
of the popular will, there is a well-defined tendency to sustain the same, 
though there may have been a failure to comply with some of the 
specific provisions of the law upon the part of the election officers, or 
some of them, Language may have been employed in some of the cases 
in conflict with this position; but, when such cases are examined, with 
reference to the specific facts decided, 1t will appear that this distinction 
has been adhered to, and it may truly be said to be the one great under- 
lying principle of all the cases.” 

Our own decisions are of like import. The mere irregularity of an 
election officer who has neither rejected a qualified voter nor admitted 
one who was disqualified, is ordinarily overlooked as the failure to 
comply with a directory provision; but it is otherwise if the irregu- 
larity is caused by the agency of a party who seeks to obtain a benefit 
for himself. DeBerry v. Nicholson, supra. Instances of the disregard 
by an election officer of directory provisions which ordinarily will not 
deprive the elector of his right to vote are an improper method of ad- 
ministering an oath or failure to administer it, providing ballots slightly 
beyond the required size, certifying the count made not by but in the 
presence of the officers of election, and other irregularities not affect- 
ing the result of a fair expression of the popular will. Newsome v. 
Harnheart, supra; DeBerry v. Nicholson, supra; Roberts v. Calvert, 
98 N. C., 581; Hampton v. Waldrop, 104 N. C., 453; Quinn v. Latti- 
more, 120 N. C., 426; Hendersonville v. Jordan, 150 N. C., 35; Gibson 
v. Comrs., 163 N. C., 511; Hill v. Skinner, 169 N. C., 409. 

But when the voter fails to perform the duties required of him as 
precedent to his right to vote, he generally does so at his peril. This 
doctrine has repeatedly been approved by the Court and seems now to 
be well established in this jurisdiction. “If the elector purposely re- 
frains from qualifying himself by registration for the enjoyment of the 
privilege of voting, it is his own fault; and if he is prevented by physi- 
eal disability from having his name entered on the registration books 
before the time prescribed by law, it is his misfortune. . . . It must 
appear that the voter did or offered to do all that the law required 
at his hands.” Harris v. Scarboro, 110 N. C., 239. “A ballot cast by 
an elector in good faith should not be rejected for failure to comply 
with the law in matters over which the elector had no control, such as 
the exact size of the ticket, the precise quality of the paper, or the par- 
ticular character of type or heading used, where the law has provisions 
to that effect; but if the elector wilfully neglects to comply with re 
quirements over which he has control, such as seeing that his ballot 
when delivered is not so marked that it may be identified, the ballot 
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should be rejected. Kerr v. Rhodes (Kirk v. Rhoads), 46 Cal., 398,” 
quoted with approval in Wright v. Spires, 152 N. C., 6. 

It is needless to pursue the investigation. From these and other 
authorities we deduce the conclusion that the statutory provision that 
the physical inability of the voter to attend the election for the pur- 
pose of voting in person shall be made to appear by the certificate of a 
physician or by affidavit is mandatory, and that without at least a sub- 
stantial compliance with the requirement the voter who is in the county 
cannot exercise the right which the statute is intended to confer. True, 
section 5968 provides that the election laws shall be liberally construed 
in favor of the elector’s right to vote, and as we have said, they are 
liberally construed as to the duties of the election officers; but a different 
situation arises when the voter ignores the conditions on which his right 
to vote as an absentee is based. , 

We have given reflection to the argument that the judges of election 
acted upon personal knowledge of the illness of the seven absent voters; 
but we cannot approve the suggestion that such knowledge should be 
allowed to abrogate the imperative demand of the statute. The regis- 
trar and judges of election, when acting in their official capacity, are 
authorized to determine whether in matters of this kind the voter has 
complied with the law, but they are not clothed with power to nullify 
its plain mandate. If the doctrine insisted on were approved it would 
be necessary in all similar cases to refer to a jury the pertinent ques- 
tions whether the absent voters were physically unable to attend the 
election and whether the judges of election had knowledge of their physi- 
cal condition at the time the ballots were cast. This, of course, was 
not in the contemplation of the Legislature when the several statutes 
were enacted, and, as remarked by Avery, J., in Boyer v. Teague, 106 
N. ©., 571, it would be obviously unwise to permit it after it is once 
ascertained what effect the votes would have upon the result of the elec- 
tion. | 

Upon careful examination of the record we conclude that the regis- 
tration of the five voters at the registrar’s store under the circumstances 
disclosed was an irregularity which did not vitiate the registration, and 
that the failure of the seven absent electors, who were in the county, 
to comply with the requirement of section 5960 was fatal to their right 
to vote. As the votes of the absentees were illegal, and without them 
a majority of the registered voters did not support the proposed meas- 
ures, or elther of them, we hold that there was error in the verdict and 
in the judgment dismissing the action. This conclusion is supported 
by the policy of the General Assembly, as manifested in the recent 
amendment of the law relative to absent electors. P. L. 1923, ch. 111, 
sec. 5, | 

Error. 
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A. B. JOHNSON vy. J. M. JONES anp C. L. GUY, TRUSTEE. 
(Filed 10 October, 1923.) 


Injunction—Issues—Material Facts—Questions for Jury. 

An order to restrain the sale under a purchase-price mortgage of a lot 
of land for industrial purposes, upon proper affidavits tending to show 
that a railroad siding thereon was a part of the consideration and that 
the plaintiff was damaged by the acts of the defendant in depriving the 
plaintiff of this benefit, should be continued to the hearing to determine 
the amount actually due the defendant mortgagee. 


APPEAL by defendants from a judgment of Horton, J., continuing a 
restraining order to the final hearing. 

On 17 May, 1919, the plaintiff purchased from the defendant Jones 
certain lots, situated in the town of Godwin, known as the gin and saw- 
mill property. The Atlantic Coast Line Railroad had constructed a 
side-track on the lots, and it was agreed between the parties that the 
“siding” should constitute a part of the consideration for the trade. 
The plaintiff executed a deed of trust to C. L. Guy, trustee, to secure 
the purchase money, and the trustee advertised the property for sale. 


H. L. Godwin for plainteff. 
Young, Best & Young for defendants. 


Apams, J. The action was brought to enjoin the trustee from selling 
the property under the deed of trust, on the ground that the defendant 
Jones had refused to comply with the contract by preventing the use 
of the side-track, and had thereby caused the plaintiff to suffer loss. 
The verified complaint contains allegations to this effect, and is sup- 
ported by the plaintiff’s affidavit and other evidence. The answer of 
the defendants, and the affidavits filed in their behalf, deny the plain- 
tiff’s allegations and thereby raisé issues of fact. Under these circum- 
stances, his Honor made no error in continuing the injunction until 
the rights of the parties could be determined and the amount actually 
due could be ascertained. Harrington v. Rawls, 1381 N. C., 89; Smith 
v. Parker, ib., 470; Jones v. Buxton, 121 N. C., 285; Harrison v. Bray, 
92 N. C., 489; Pritchard v. Sanderson, 84 N. C., 300; Purnell v. 
Vaughan, 77 N. C., 268. 

The finding that the defendant is solvent does not affect this con- 
clusion. It would be an obyious hardship on the plaintiff to require 
him to incur the risk of an assignment of the notes or to make payment 
of their face value and then bring suit to recover damages for the 
defendant’s breach of contract, when the whole controversy can be 
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settled in the pending action. The policy of the law is to prevent a 
multiplicity of suits and needless litigation. 

It is further argued that the receiver of the Bank of Coats is the 
owner and holder in due course of one of the notes executed by the 
plaintiff, and that the land was advertised for sale at his request; but 
in view of the allegations in the pleadings and affdavits, we regard it 
unnecessary to consider this question, especially as the receiver is not a 
party to the action and the issue between him and the plaintiff is not 
properly raised. 

The judgment is 

Affirmed, 





ee a ee 


J. B. HARVEY vy. W. H. HUGHES. 
{Filed 10 October, 1923.) 


Evidence—Questions for Jury. 


In this action to recover upon a note given for balance of a stock of 
goods: Held, upon establishing the defense of fraud, the question was | 
for the jury, and the judgment below adjusting the relative claims of the 
parties, as to the cash payment and the evidently increased value of the 
merchandise from date of purchase, was a proper one, 


AppEAL by plaintiff from Calvert, J., at chambers in Kinston, 19 
June, 1923. From Craven, 

Civil action, arising out of contract. Defense interposed upon the 
ground of a breach of warranty in connection with the value of the 
stock sold by plaintiff to defendant, and for which the rote in suit was 
given. 

The jury returned the following verdict: 

“1. What is the amount of the note sued on? Answer: ‘$5,800 and 
interest from 21 May, 1920.’ 

“2. Did the plaintiff represent and ‘warrant to the defendant that the 
$6,800 in stock sold the defendant was worth par at the time of the sale 
to the defendant? Answer: ‘Yes.’ 

“3. If so, what was the actual value of the stock at the time of the 
sale? Agsy rer: ‘Nothing.’ 

“4, What damage is defendant entitled to recover of the plaintiffs 
for breach of said warranty? Answer: ‘Return note of $5,800.’ 

“5. What damage, if any, is defendant entitled to recover of the 
plaintiff by way of counterclaim? Answer: ‘None, ” 

Judgment for defendant and a further order that the defendant sur- 
render the stock in question to the plaintiff upon the payment by him 
of $1,000, this being the amount received by plaintiff over and above 
the note given at the time of sale of said stock. Plaintiff appealed. 
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Moore & Dunn for plaintiff. 
Ward & Ward for defendant. 


Stacy, J. In March, 1920, plaintiff sold to the defendant 68 shares 
of the capital stock of the Craven Tobacco Company at and for the price 
of $100 per share. Defendant paid $1,000 in cash and executed his note 
to the plaintiff for $5,800, representing the balance due on the purchase 
price of said stock. This suit is to recover on the note. Defendant de- 
nies hability on the ground of afi alleged breach of warranty in connec- 
tion with the value of said stock; and he seeks to recover, by way of 
counterclaim, the $1,000 paid at the time of sale. The fifth issue is 
addressed to the counterclaim. 

The controversy on trial narrowed itself principally to questions of 
fact, which the jury alone could determine. <A careful perusal of the 
record leaves us with the impression that the case has been tried in sub- 
stantial conformity to the law bearing on the subject, and we have found 
no sufhcient reason, upon the exceptions presented, for disturbing the 
verdict. 

The value of the stock at the time of trial evidently was greater than 
it was at the time of sale, or else a different verdict would have been 
rendered. But however this may be, his Honor has given the plaintiff 
an opportunity to redeem the stock by returning the cash payment of 
$1,000. Otherwise, under the verdict and judgment, the plaintiff is 
entitled to keep the cash payment, and the defendant is entitled to retain 
the stock. .This, as we understand it, 1s the correct interpretation of the 
verdict and judgment. 

The record presents no reversible error, and hence the judgment below 
must be upheld. 

No error. 


W. R. SORRELL er ar. v. T. V. STEWART. 
(Filed 10 October, 1928.) 


Evidence—Nonsuit—Title to Lands—Inheritance. 

Upon defendant’s motion to nonsuit, the evidence will be construed in 
the light most favorable to the plaintiff, and where the defendant is in 
possession of the lands in controversy and plaintiff has shown title 
thereto by possession and by inheritance, through successive ancestors, 
for a long period of time, the defendant’s motion as of nonsuit is prop- 
erly denied. 


Arpeat by defendant from Horton, J., at February Term, 1923, of 
HLARNETT. 
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Civil action in ejectment, tried upon the following issues: 

“1, Are the plaintiffs the owners of the lands described in the com- 
plaint? A. ‘Yes.’ 

“2. Did the defendant trespass upon said lands by cutting timber 
therefrom? <A. ‘Yes.’ 

“3. What damage, if any, are the plaintiffs entitled to recover of the 
defendant therefor? Answer: ‘$200. ” 

From a judgment on the verdict in fay or of plaintiff, the defendant 
appealed. 


Clifford & Townsend for plaintiffs. 
Godwin & Williams, L. L. Levinson and Charles Ross for defendant. 


Sracy, J. The defendant’s main exception, as stressed on the argu- 
ment and in his brief, is the one directed to the refusal of the court to 
grant his motion for judgment as of nonsuit, made first at the close of 
plaintiffs’ evidence, and renewed at the close of all the evidence. 

Viewing the evidence in its most favorable light for the plaintiffs, 
the accepted position on a motion of this kind, we find the following 
facts sufficiently established, or as reasonable inferences to be drawn 
from the testimony: 

Plaintiffs offered a grant from the State, issued in 1785 to John 
Atkins. There was some evidence tending to show that this grant cov- 
ered the locus in quo. Lovett Ryals, grandfather of the plaintiffs, 
bought the land and was in possession of it for many years prior to his 
death in 1856. After his death, the land was divided and Eliza Ryals, 
daughter of Lovett Ryals, came into possession of the portion now in 
dispute, which she held until her death, eighteen or twenty years ago. 
Nancy J. Sorrell and John L. Ryals, the only other children of Lovett 
Ryals, inherited the property from their sister, Eliza Ryals, and Nancy 
J. Sorrell, mother of the plaintiffs, took possession of the portion in- 
volved in this controversy. Nancy J. Sorrell died in 1916, leaving a 
last will and testament in which she devised the property to her chil- 
dren, plaintiffs herein. Defendant is now in possession, claiming the 
property as his own. 

This evidence, we think, was sufficient to carry the case to the jury. 
Hence the defendant’s motion for judgment as of nonsuit was properly 
overruled. 

The remaining exceptions are untenable. They are directed to por- 
tions of the charge, but we have found no valid reason for disturbing 
the verdict and judgment entered below. 

No error. 
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J. S. HOWELL ET at. v. SEABOARD AIR LINE RAILWAY COMPANY. 
(Filed 10 October, 1923.) 


1. Carriers — Railroads—Acceptance of Freight—Fires—Presumptions— 
Damages, 

Where the carrier accepts goods offered to it for immediate shipment, 
it is presumed that its acceptance was that of a common carrier, and not 
as a Wwarehouseman; and where the carrier has so negligently delayed 
the shipment that it was destroyed in the burning of its warehouse, it is 
responsible to the consignor in damages, 

2. Same—HEvidence—Interstate Commerce Commission—Burden of Proof. 


Where the evidence is conflicting as to whether the delay was caused by 
the shipper’s instruction for prepayment upon the carrier’s later calling at 
his place of business, according to local custom, and collecting freight, this 
does not affect the carrier’s liability upon the facts of this case, nor does 
the regulation of the Interstate Commerce Commission requiring prepay- 
ment when the shipment is so forwarded, it being incumbent upon the 
carrier to refuse the consignment or forward the same, charges collect, 
with the burden on it to establish this defense. 


AppEaL by defendant from Cranmer, J., at February Term, 1923, of 
FRANKLIN. | 

The plaintiffs delivered to the defendant at Louisburg, N. C., 5 Janu- 
ary, 1922, a package of harness packed, addressed and in all respects 
ready for shipment. The bill of lading was immediately filled in, signed 
by the shipper and the agent of the carrier company. The agent of the 
carrier called the shipper over the telephone and asked if the harness 
was to be prepaid. He was told yes. The testimony of the witness for 
the plaintiff is that the defendant’s agent said that he would call and 
get the money at plaintiff’s office and that this was their customary way 
of dealing. A witness for the defendant testified that the shipper re- 
phed that he would eall at the office of the defendant and pay the 
freight. The inquiry was for the purpose of ascertaining whether the 
goods were to be shipped prepaid or collect. 

On 14 January the warehouse of the defendant company at Louis- 
burg was destroyed by fire, including this shipment. The issues sub- 
mitted to the jury were: “Is the defendant indebted to the plaintiff? 
If so, how much”; to which they responded, “Yes; $320.88.” The 
freight was never paid and the evidence is that the bill of lading made 
out the day the shipment was brought to the station was put in a 
pigeon-hole in the desk but was not delivered until after the fire. 

At the conclusion of the evidence the defendant moved for a judg- 
ment of nonsuit which was overruled, and defendant excepted. Judg- 
ment upon the verdict in favor of the plaintiff. Appeal by defendant. 
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W. H. Yarborough and 8. A. Newell for plaintrff. 
Ben T, Holden and Murray Allen for defendant. 


Crark, C. J. The motion for nonsuit was met by this charge of the 
court which, as it relates to the controversy in this case, was as follows: 
“T instruct you, gentlemen of the jury, that the delivery of the bill of 
lading is not necessary to make the carrier liable for goods sent to it for 
shipment. The delivery of goods to a common carrier raises the pre- 
sumption that it received them as a common carrier, and the burden 
is upon the company to show that it received them only as a warehouse- 
man and that the shipper either assented to that arrangement as, for 
instance, by request to hold the goods or was notified by the company 
that it held them for further orders.” There was no contest as to the 
value of the shipment. 

In Berry v. BR. R., 122 N. C., 1002, which was almost identical with 
this case, the court charged the jury that where the shipper wrote the 
freight agent as follows: “Will you be kind enough to have these three 
pieces marked according to the address already tacked on, and forward 
as soon as possible to Newport, R. I.? Will you mark them prepaid? I 
will be at the depot tomorrow and get the bill of lading and pay the 
freight.” It was held that such letter was a direction for immediate 
shipment, and did not make the marking of the pieces as prepaid a con- 
dition precedent to the shipment. The delivery of a bill of lading is 
not necessary to make a carrier lable for such goods as are sent to it 
for shipment. When goods are delivered to a carrier for shipment, the 
presumption is that they are received for shipment and not for storage, 
and the burden is upon the company to show that it received the goods 
as a warehouseman and not as a carrier. This case quotes Wells v. 
R. #R., 51 N.C., 47, that delivery of a bill of lading is not necessary to fix 
lability upon the defendant. In the Wells case the Court said: “If the 
article is put on the company’s platform at the depot with the knowl- 
edge of the agent, that amounts to an acceptance, and it is not neces- 
sary that it should be entered on the way-bill or freight bill or any 
written memorandum made in order to make the company liable for it 
to the same extent as if it 1s actually put on the freight train.” 

Both this case and Berry’s case, cited above, have been cited and ap- 
proved in a number of cases, including Smith v. R. R., 163 N. C., 145; 
McConnell v. R. R., 168 N. C., 507; Lyon v. R. R., 165 N. C., 147; 
Davis v. BR. B., 172 N. C., 209; Aman v. R. #., 179 N. C., 318, and 
others. 

In Berry v. RB. B., supra, after quoting the letter, the Court said: 
“This order was a direction for the immediate and earliest shipment of 
the goods. The request to mark them prepaid was not a condition prece- 
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dent to the shipment but a collateral request that as a favor to her they 
be so marked, as she would pay the agent the next day.” 

“No formal acceptance is necessary where the agent has knowledge 
of the delivery of the goods with the intention that they be shipped, and 
makes no objection thereto.” 6 Cye., 418. The defendant offered no 
evidence that it received the goods as warehouseman rather than as 
carrier. Having received the goods, the burden was on the defendant 
to show that it did not receive them as a common carrier. Joyner, 
agent of the defendant company, admitted on cross-examination that it 
was the custom of the defendant to carry a charge account for freight 
with the plaintiff. The evidence is much stronger than in Davis v. 
R. R., 172 N. C., 209, a very similar case, in which the plaintiff recov- 
ered and the Court found no error. 

The appellant in his brief complains for the first time of omissions 
in the charge of the court. There was no request for instructions and 
no exception whatever taken by the defendant that the court did not 
fully present its contentions. Only exceptions taken at the trial or 
assigned in the case on appeal will be considered by this Court. Rawls 
v. R. R172 N. C., 211; Worley v. Logging Co., 157 N. C., 499. 

It is true that under the regulations of the Interstate Commerce Com- 
mission freight rates were required to be collected on a prepaid con- 
signment before the shipment was forwarded, but the railroad agent 
accepted this shipment to be forwarded, and before the freight was 
actually paid over to him the goods burned. Though the fire occurred 
before the goods left the station, they were by virtue of this agreement 
in possession of the goods as a carrier and not as a warehouseman. 

Under the regulations of the Interstate Commerce Commission, the 
goods should not be forwarded marked prepaid until the freight had 
been actually received by the company. None the less, by the actual 
receipt. of the goods for shipment, they were in possession of the de- 
fendant as a common carrier. 

Goods could be accepted for shipment either prepaid or collect. If 
the goods had been marked “prepaid” when shipped, when in fact they 
were not, this would have been in violation of the regulations of the 
Interstate Commerce Commission. They were not shipped so marked 
nor was there notice that they were held for prepayment of freight. 

Though the shipper stated, when asked by defendant’s agent, that he 
wished them shipped prepaid, there is no evidence that they were held 
for lack of prepayment. They were in the hands of the defendant for 
shipment—that 1s, as a common carrier and not as a warehouseman, 
and it is responsible for the loss by its failure to ship. If it had de- 
manded prepayment and this had not been made, then they would have 
been in the hands of the defendant simply as a warehouseman. On 
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the contrary, it accepted the goods absolutely for shipment, and there 
is testimony that its agent stated that he would call for the freight 
charges according to its custom with the plaintiff, who testified that 
he thought the goods had been shipped and that he stood ready to pay 
the defendant’s agent whenever he should call, according to his promise. 

The jury found that the delay in shipment was the neglect of the 
common carrier. | 

No error. 





A. D. BYRD v. GEORGIA HICKS et at. 
(Filed 10 October, 1923.) 


1. Parties——New Parties—Failure to Answer—Verdict—Judgments. 


Where a new party has been suggested to make a complete and final 
conclusion of the matters at issue, and the party has been duly served 
with summons and fails to plead or appear in his own interests, it be- 
comes immaterial as to whether the verdict rendered is sufficient to 
disprove his rights. 

2. Instructions—Conflicting—Appeal and Error—New Trials. 

An instruction upon the evidence that is conflicting upon material 

points is held to be reversible error. 
3. Same. 

The mortgagee resisting the foreclosure of the mortgage, pleaded and 
introduced evidence to show that the mortgagor had agreed to cancel sev- 
eral notes thereby secured upon being repossessed and seized of the lands; 
and there was further evidence that a new party, made to the proceed- 
ings, had been duly served with summons and had failed to plead or 
appear at the trial: Held, an instruction to find for defendant upon his 
reconveying the lands, and an instruction requiring him upon appropri- 
ate findings of the jury to pay off the note he had acquired from the 
plaintiff, are conflicting upon a material matter, upon which a new trial 
will be ordered on appeal. 


AppgeaL by plaintiff from Calvert, J., at March Term, 1923, of 
DUPLIN. : 

Civil action tried upon the following issues: 

“1. Was there an agreement between the plaintiff, A. D. Byrd, and 
the defendant, Miss Georgie Hicks, under which said defendant would 
resume the ownership of the land described in the deed of trust to I. R. 
Williams in full satisfaction and discharge of the plaintiff’s indebted- 
ness to said Miss Hicks secured by said deed of trust? Answer: ‘Yes.’ 

“9, If so, is the defendant S. T. Hooker the owner of a one-half 
interest in the note referred to in the pleadings, and was he, prior to 
28 October, 1921, and if so, how much is due said Hooker thereon ? 
Answer: ‘Yes, $1,032.84, with interest from 18 December, 1920.’ 
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“3. In what amount is the plaintiff indebted to Miss Georgie Hicks? 
niswers “idaho : 

“4. What amount is in the hands of the receiver? Answer : ‘8263.99.’ ” 

Judgment against the plaintiff that he reconvey the lands in question 
to Miss Hicks in discharge of the notes held by her, and that S. T. 
Hooker be allowed to recover of plaintiff the value of the note held 
by him. : 

Plaintiff appealed, assigning errors. 


H. D, Wiliams and R. D. Johnson for plaintrff. 
Robinson & Robinson and Stevens, Beasley & Stevens for defendant. 


Sracy, J. This case was before us at the Fall Term, 1922, and is 
reported in 184 N. C., 628, where the facts are stated in the opinion and 
need not be repeated here. We suggested then that S. T. Hooker ought 
to be brought in and made a party, to the end that all the rights and 
interests involved in this controversy might be fully determined in one 
proceeding. Summons was duly issued and served on the said S. T. 
Hooker, but he has filed no pleading herein and he has not appealed 
from the verdict and judgment rendered. It is unnecessary, therefore, 
for us to consider, as was urged on the argument, whether the verdict 
as rendered is sufficient to dispose of his rights. He seems to be con- 
tent. But after a very careful and critical examination of the record, 
we are persuaded that a new trial must be granted for error in the 
charge, which, we think, is prejudicial to the plaintiff. On the first 
issue his Honor instructed the jury as follows: 

“Tf you find from the evidence, and by the greater weight of it, that 
there was an agreement between the plaintiff, Byrd, and the defendant, 
Miss Hicks, under which said defendant would resume the ownership 
of the lands described in the deed of trust, in full satisfaction and dis- 
charge of said indebtedness secured by said deed of trust, you should 
answer the issue ‘Yes.’ Unless you are so satisfied, you should answer 
it ‘No.’ ” 

Here it will be observed the “indebtedness secured by said deed of 
trust” covered all the notes, including those—six in number—held by 
Miss Hicks and the one held by S. T. Hooker. According to plaintiff’s 
allegation, 1t was the understanding that all the notes were to be dis- 
charged upon a reconveyance of the lands, and this included the note 
held by Hooker, as well as those held by Miss Hicks. But, on the ver- 
dict, plaintiff is required to surrender the several tracts of land and 
deed them back to Miss Hicks, and also to pay the balance due on the 
note held by S. T. Hooker. The second issue was answered in accord- 
ance with the court’s direction, to which the plaintiff excepted. This 
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instruction appears to be in direct conflict with the previous charge on 
the first issue; and it is well settled that a new trial must be awarded 
where there are conflicting instructions in the charge with respect to a 
material matter. S.v. Falkner, 182 N. C., p. 799, and cases there cited. 

True, the first issue, in terms, purports to deal only with the “plain- 
tiff’s indebtedness to Miss Hicks,” but the note now held by Hooker was 
originally a part of this indebtedness—evidently so understood by the 
jury—and it 1s the accepted position with us, under cur liberal system 
of procedure, that a verdict should be interpreted and allowed signifi- 
cance by proper reference to the pleadings, the evidence, and the charge 
of the court. Holmes v. &. &., 186 N. C., p. 61. Tested by this rule, we 
think the first and second issues are in conflict. 

Ventre de novo. 








—— 


LERCH BROS,., Inc., vy. D. F. McKINNE and MALCOLM McKINNE, 
TRADING AS McKINNE BROS. COMPANY. 


(Filed 10 October, 1923.) 


Pleadings—Clerks of Court—Time to Plead—Statutes—Judgments. 


Under the present practice of having the summons returnable before 
the clerk and the issues made up by the pleadings befcre him, the object 
of the statute is to expedite the proceedings and give information of the 
cause by serving a copy of the complaint with the summons, and to 
require an answer filed by the defendant within twenty days from the 
time of its receipt or its filing in the clerk’s office, extending the time 
accordingly when in the exercise of his discretion the clerk has extended 
further time to the plaintiff to file his complaint; and upon the failure 
of the defendant to file his answer accordingly, a judgment by default is 
properly rendered against him. 


Appeat from Cranmer, J., at May Term, 19238, of Franxutn. 

On 28 December, 1922, the plaintiffs caused a summons to be issued 
commanding the defendants “to appear before the clerk of the Superior 
Court for the county of Franklin, at his office in Louisburg, on the 8th 
day of January, 1923, and within twenty days thereafter to answer the 
complaint,” ete. The sheriff served the summons, with a copy of the 
complaint, on 28 December, 1922. The complaint was duly filed, and 
- on 27 January, 1928, the defendants answered. On 5 February, 1923, 
it being the first Monday, the plaintiffs moved for judgment by default, 
and the clerk denied the motion on the ground that the answer had 
been filed in apt time and the cause had been transferred to the civil 
docket for trial by jury. The plaintiffs appealed, and Judge Cranmer 
reversed the ruling of the clerk and rendered judgment for the plaintiffs, 
and from his judgment the defendants appealed to the Supreme Court. 


A, 
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T.T. Hicks & Son for plaintiffs. 
S.A. Newell and W. H. Yarborough for defendants. 


Apams, J. The summons and the complaint were regularly served 
upon the defendants on 28 December, 1922; the summons was returnable 
on 8 January, 1923; and within twenty days thereafter the answer was 
filed. The question is whether it should have been filed within twenty | 
days after service of the complaint. 

The amended statutes relating to process and pleadings provide that 
the summons in a civil action in the Superior Court shall be made 
returnable before the clerk at a date named therein, not less than ten 
- days nor more than twenty days from the issuance of the writ, and 
shall be served by delivering a copy thereof to each of the defendants; 
that the complaint shall be filed on or before the return day of the 
summons, unless the clerk for good cause extends the time; and that the 
answer shall be filed within twenty days after the return day or after 
service of the complaint upon each of the defendants. 

These statutes were evidently intended to provide for more than 
one situation. If the complaint is not served as indicated, and the time 
for filing it is not extended, the defendant shall have twenty days after 
the return day in which to file his answer; and if it is extended for good 
cause, he shall have twenty days after the final day fixed for such exten- 
sion in which to answer. On the other hand, if the complaint 1s served 
as provided in the statute, the defendant shall have twenty days after 
such service in which to answer, and in such event the clerk has no 
authority to extend the time for filing an answer beyond twenty days 
after service of the complaint. This provision is a material part of the 
statute, “in which latter case (service of the complaint) the clerk shall 
not extend the time for filing answer beyond twenty days after such 
service.” P. L. Ex., Ses. 1921, ch. 92, sec. 1, subsees. 1, 2, 3, 4, 11. 

The object of the statutes is to give the defendant for filing his 
answer a period of twenty days after he is informed of the complaint, 
whether by service or, in the absence thereof, by filing in the clerk’s 
office, on or before the return day, and thereby to prevent needless delay 
in bringing the controversy to an issue between the parties. 

If the clerk had no authority to extend the time by an order, he 
evidently had none to extend it by a direction in the summons to answer 
within twenty days after the return day. 

The judgment of his Honor is 

Affirmed. 
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O. T. BELSHE y. SEABOARD AIR LINE RAILWAY COMPANY. 
(Filed 17 October, 1923.) 


1. Railroads—Carriers—Negligence—Safe Place to Work—Rule of Com- 


pany. 

It is required of railroad companies to provide reasonably safe condi- 
tions under which the employees on their freight or inferior trains are 
required to do their dangerous work; and should a rule of the company 
be in conflict with this rule of law, the former is to that extent ineffectual. 


2. Same. 


In this action by an employee to recover damages against a railroad 
company for negligently injuring him while serving as a lookout on the 
caboose car of a backing train, at night, in a town, by running into a car 
left unguarded on the main-line track, and without signals, there was 
evidence tending to show that the train on which the plaintiff was em- 
ployed was regarded as an ‘inferior’ train, and a rule of the defendant 
was introduced in evidence to the effect that the usual method of lights 
and signals were not required to give warning, under the circumstances, 
to trains of this character: Held, the question of defendant’s actionable 
negligence in failing to exercise reasonable care to provide its employee 
a proper place, or reasonably safe conditions under which to do his work, 
was properly a question for the jury to determine. 


8. Railroads — Carriers — Rules of Company — Custom — Abrogation of 


Rules, 

A rule of a railroad company in regard to not displaying lights upon a 
freight car left at night on the main-line track of a station, under certain 
conditions, may become abrogated by a long-continued custom to display 
red lights under these conditions. 


4. Evidence-—Character—Expert Witnesses—Skill. 


Where a physician, a witness for plaintiff on the trial in a personal- 
injury case, has been attacked, on cross-examination cf the defendant, as 
to his truthfulness and skill, it is competent for the plaintiff to prove his 
general character and his ability as a physician and surgeon by other 
medical expert witnesses. 


5. Instructions—Damages—Negligence—Appeal and Error—Harmless 


Error. 


In an action against a railroad company to recover damages for a per- 
sonal injury, a charge otherwise unexceptionable will not be held for 
reversible error, to the defendant’s prejudice, for the use of the words, 
upon the measure of damages, allowing a recovery, “for the reason- 
able present value of the diminished earning capacity forever,’ it being 
the apparent endeavor of the judge, taken in connection with other 
portions of the charge, to impress upon the jury that plaintiff could not 
recover for the entire difference caused by the injury, but only the present 
value of such difference so caused, it appearing from the charge, con- 
sidered as a whole, that any juror of average intelligence must have 
understood the application of the proper instructions, and that recovery 
was not permitted for all time to come, or that the injury was permanent, 
or otherwise. 
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AppeaL by defendant from Cranmer, J., at March Term, 1923, of 
Nash. : 

Civil action. The action is to recover damages for physical injuries 
caused by alleged negligence of defendant company to plaintiff, on 
26 October, 1921, while he was employed as brakeman, engaged in tak- 
ing a train from Norlina, N. C., to Petersburg, Va. 

There were facts in evidence on part of plaintiff tending to show 
that on the night of 25 or 26 October, 1921, plaintiff, an employee of 
defendant as brakeman, was sent with a train from Norlina, N. C., to 
Petersburg, Va., for the purpose of bringing back a full train of cars 
from Petersburg. The others of the crew, with plaintiff, at the time, 
being the engineer, J. J. Horton; a fireman, Holt; and C. M. Barkley, 
the conductor. That at Alberta, a point south of Petersburg, by orders 
of the conductor, the engine and tanks were turned around on a “Y,” so 
as to leave the engine headed south for the return trip, there being no 
facilities of this kind at Petersburg, and from Alberta to Petersburg 
the engine was at the rear, pushing the caboose before it towards Peters- 
burg. That as plaintiff’s train went into the yard at Petersburg on the 
main track, plaintiff being in the front door of the caboose, with a white 
lantern, as directed, looking out for obstructions on the track, and the 
conductor in the cupola of the caboose, having an arrangement by which 
he could apply the brakes on call, plaintiff’s train ran into a heavy 
gondola car, loaded with gravel, standing on the main line, without 
lights or signals of any kind. The caboose in which plaintiff was placed 
was torn up, and plaintiff received painful and permanent injuries, 
from which he still suffers. That plaintiff’s train, on entering the yard, 
was moving at the rate of four or five miles an hour, and that 1t was 
the custom of the railroad whenever a car was left standing on the main 
line to have red lights on the rear, or to place torpedoes, and that there 
were neither for that train at the time of the collision. Speaking more 
directly to the occurrence and the conditions presented, plaintiff testified 
in part as follows: 

“In entering the yard at Petersburg the track was rather crooked at 
that point, and on that was the cars. My train was being operated on 
the main line of the Seaboard Air Line. The effect that had upon our 
view of the main line was that it darkened the location of the ears that 
were there. On entering the yard I was in the cupola until I came to 
the yard board. I was in the door, with a lantern in my hand, and one 
on either side of the door. I was there to keep a lookout for obstruc- 
tions on the track. While I was keeping this lookout we got to that 
A. C. L. crossing, and there 1s an overhead bridge, and I looked at the 
scale track, and when I come to the scale track it was mighty dark. I 
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could not swear what it was, but I saw something big in front of me; 
it appeared to be a gondola car, loaded with gravel, standing on the main 
line, and there was no lights or any person near; there was no signal 
of any kind. When I observed that there was a gondola car, loaded 
with gravel, without lights, I hollered for the conductor to pull air. 
The conductor had his hand on the valve, and you pull air and that 
sets the brakes. As quick as I looked I said, ‘Pull air, Si’--he was the 
conductor, and that is what I called him. The caboose was torn up and 
made kindling-wood of it, and it balled me around in there for a while. 
I had no notice of the existence of that car—the gondola car on the 
main line at Petersburg—until 1 saw it there that right. When the 
collision occurred I was rolled up in the splinters, and I got up in the 
air 15 feet, and when it stopped rolling I fell from the top of that pile 
of mess, 12 or 15 feet, and it was an awtul fall.” 

There was further evidence as to the extent and nature of the injuries 
received at the time. 
On the part of defendant it was contended that there was no breach 
of duty shown, and certain rules of the company were introduced tend- 
ing to show that the train standing on the yard at the time was not 
required to provide for the usual protection as against an inferior train, 
such as that on which plaintiff was working. And it was claimed that 
plaintiff, and those who were with him at the time of the occurrence, 
were guilty of contributory negligence in various particulars as to the 
positions they occupied and as to the manner in which they entered the 
yard, and that plaintiff had assumed the risks of conditions presented. 
There was further evidence tending to show that the injuries received 
by plaintiff were not at all of the seriousness claimed by him, but that 
they were comparatively trivial, and that he had long since entirely 
recovered. On issues submitted, the jury rendered the following verdict: 

“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: ‘No.’ 

“3. Did the plaintiff assume the risk of injury, as alleged in the 
answer? Answer: ‘No.’ 

“4, What damages, if any, 1s plaintiff entitled to recover? Answer: 
‘810,000. ” 

Judgment for plaintiff, and defendant excepted and appealed. 


R. LL. McMillan, R. N. Simms, and Douglass & Doug'ass for plainttff. 
Murray Allen for defendant. 
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Hoxsr, J. The jury having accepted plaintiff’s version of the occur- 
rence, there is ample evidence to support the verdict, and we find no 
valid reason for disturbing the results of the trial. 

Defendant’s motion for nonsuit, on the ground that no rule of the 
company required the train on the yard at the time to put out or estab- 
lish protection as against an inferior train, and, therefore, no breach of 
duty is shown, was properly overruled. True, the rule chiefly relied 
upon for this position, as we understand it, No. 658% D, seems to re- 
lieve defendant’s train on the yard at the time from putting out the full 
and specific protection required by new rule 99, but there is doubt if 
this is capable of the construction that the train referred to 1s relieved 
of putting out any notice whatever of its presence on the yard at the 
time. And on the facts presented in this record, 1f defendant’s rules 
are susceptible of such interpretation, it would seem that the rules 
themselves might be held to constitute or countenance a breach of duty 
on the part of defendant, in that the company did not, in the exercise 
of reasonable care, provide for its employees a proper place or reason- 
ably safe conditions under which to do their work. Chicago, etc. &. A. v. 
Wright, 239 U. S., 548-550. In that case, one where a switching engine 
had collided with an extra on the yard of defendant company, causing 
the injury complained of, the negligence imputed being an excessive 
rate of speed under conditions presented, the Court, among other things, 
said: “While doubting that the rules, rightly understood, permitted the 
switching crew to proceed at a speed which obviously endangered the 
safety of the extra which they know might be coming through the cut, 
on the same track, we agree that if this were permitted by the rules, 
they were in that respect unreasonable and void.” 

Apart from this, there is evidence on part of plaintiff to the effect 
that it was the custom for the company to have either red lights in the 
rear or torpedoes put out, if cars were left standing on the main line, 
and if this should be aecepted by the jury, our decisions hold that such 
a custom known to exist by the company, or existent and followed for 
such a length of time’that the company should have taken note of it, © 
may have the force and effect of abrogating any rule to the contrary. 
Tisdale v. Tanning Co., 185 N. C., 497, citing Smith v. BR. R., 147 N.C, 
603; Biles v. R. R., 189 N.C., 528. 

Defendant excepts further because plaintiff was allowed to ask Dr. 
Caveness and Dr. Horton, both professional experts, as to the general 
character of plaintiff’s witness, Dr. Glaseock, as physician and surgeon. 
Dr. Glascock himself was examined as an expert witness for plaintiff, 
and had given an opinion as to the nature and extent of plaintiff’s 
injuries, ascertained from an examination in the line of professional 
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duty, and in this respect had been made the subject of aggressive attack 
by defendant, both as to his character for truthfulness and professional 
skill, and in such case it is eminently right that plaintiff should be 
allowed to support and strengthen his witness in both respects from the 
testimony of other witnesses who were themselves qualified to speak to 
the question. Authority with us also is in support of his Honor’s ruling. 
Alley v. Pipe Co., 159 N. C., 327, citing among other cases Lamb v. 
Inttman, 182 N. C., 978; RF. RB. v. Jewell, 46 Ill, 99; Wigmore on 
Evidence, sec. 1894. 

Defendant further and very earnestly insists that prejudicial error 
was committed in his Honor’s charge on the question of damages, the 
portion excepted to being as follows: “There is a rule by which you will 
be guided if you should reach the fourth issue, and that rule is as fol- 
lows: The plaintiff would be entitled, if at all, to recover a fair and 
reasonable sum for the pain and suffering he has undergone by reason 
of the defendant’s negligence, and for a fair recompense for loss of what 
he could otherwise have earned in his trade, and has been deprived of 
his capacity for earning by way of defect, for his expenses for medical 
attention, and the reasonable present value of his diminished earning 
capacity forever in the future, and not the difference between what he 
would be able to earn in the future, but for such injury, and such sum 
as he would be able to earn in his present condition. Or, to state it dif- 
ferently, the estimate should be based upon the present value of the 
difference between plaintiff's earning capacity, and not the total differ- 
ence caused by the injury.” 

The objection being more especially to the clause, ‘for the reasonable 
present value of the diminished earning capacity forever,” but in our 
opinion the exception cannot be sustained. His Honor, in this particu- 
lar portion of the charge, was endeavoring to impress upon the jury the 
position that plaintiff could not recover for the entire difference caused 
by the injury, but only the present value of such difference—a position 
that is in accord with our decisions on the subject, and in this respect 
- makes in favor of defendant. The expression, “the present value of his 
diminished earning capacity forever in the future,” clearly did not mean 
for all time to come, nor to indicate that the injury was permanent or 
otherwise, but merely that the present value of diminished earning 
capacity for all future time to the extent affected by the injury com- 
plained of, and any juror of fair average intelligence must have so 
understood it. The position is put beyond question by the closing clause, 
“Or, to state it differently, the estimate should be based upon the present 
value of the difference between plaintiff’s earning capacity, and not the 
total difference caused by the injury.” Considering the charge as a 
whole, and even the portion of it excepted to, the jury, in the ascertain- 
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ment of damages, have been instructed in substantial accord with our 

decisions on the subject, and in a manner that gives defendant no just 

ground of complaint. Ledford v. Inaumber Co., 183 N. C., 614; Johnson 

v. &. R., 163 N. C., 451. On careful consideration, we find no reversi- 

ble error in the record, and the judgment of the court below is affirmed. 
No error. 





CLAUDE L. FELMET vy. COMMISSIONERS OF BUNCOMBE Et aL. 
(Filed 17 October, 1923.) 


1. Statutes—School Districts—Taxation—Local Laws—~Repugnances— 
Repeal. : 

The provisions of a public-local law, allowing a special school-tax dis- 
trict to tax itself, or issue bonds for school purposes, is not repealed for 
repugnance to the provisions of a general later law upon the subject 
(chapter 186, Public Laws), it being clearly manifest from a construction 
of the provisions of the two statutes that it was not the intent of the 
Legislature to do so, and the special] Juocal Jaw is considered as an excep- 
tion to the provisions of the later general one, and not affected by a 
general repealing clause therein. 

2. Constitutional Law—Appeal and Error—Burden of Proof. 


The burden is upon the appellant attacking as unconstitutional the pro- 
visions of a statute to show its unconstitutionality beyond a reasonable 
doubt. 

8. Constitutional Law—Taxation—School Districts. 


A school district is not within the purview of our Constitution, Art. 
VIII, sec. 4, restricting the power of cities, towns, and incorporated vil- 
lages, as to taxation, assessment, borrowing money, contracting debts, 
loaning their credit, ete. 


APPEAL by plaintiff from MWcHlroy, J., at September Term, 1923, of 
BrncoMBE. 

This 1s an action by a taxpayer to enjoin the defendant, County Com- 
missioners and Board of Education of Buncombe, from issuing $75,000 
worth of bonds by Grace, a special school-tax district in that county, 
pursuant to chapter 722, Public-Local Laws 1915. The court held that 
the voters were duly authorized and denied the prayer for a restraining 
order against the issuance and delivery of said bonds. Appeal by 
plaintiff. | 


George D. Robertson for plaintiff. 
C. N. Malone and G. A. Thomasson for defendants. 
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Cuarx, C.J. The plaintiff claims that the bonds are illegal, for two 
reasons: (1) That chapter 722, Pubiic-Local Laws 1915, is inconsistent 
with the general school law (chapter 136, Laws 1923), and that the 
latter repeals chapter 722 aforesaid, and, therefore, the bonds issued 
pursuant to said special act would be void. (2) The plaintiff also con- 
tends that said chapter 722 aforesaid is contrary to Article VIII, sec- 
tion 4, of the Constitution. 

There is no controversy as to the facts. There is no allegation in the 
complaint that chapter 722 has not been complied with. When two acts 
covering the same subject-matter are inconsistent or in conflict, the fol- 
lowing is laid down as the general rule in 36 Cyc., 1990: “When the 
provisions of a general law, applicable to an entire State, are repugnant » 
to the provisions of a previously enacted special law, applicable in a 
particular locality only, the passage of such general law does not operate 
to modify or repeal the special law, either in whole or in part, unless 
such modification or repeal is provided for by express words, or arises 
by necessary implication.” 

A local statute enacted for a particular municipality is intended to be 
exceptional and for the benefit of such municipality, and is not repealed 
by the enactment of a subsequent general law. Rogers v. U. S., 185 
U. S., 83; Walson v. Comrs., 183 N. C., 6388; Alexander v. Lowrance, 
182 N. C., 642; Bramham v. Durham, 171 N. C., 196; S. v. Johnson, 170 
N. C., 688; Cectl v. High Point, 165 N. C., 481; School Comrs. v. 
Aldermen, 158 N. C., 197. 

In 8S. v. Johnson, supra, Walker, J., says: “The general law will not 

be so construed as to repeal an existing particular or special law, unless 
it is plainly manifest from the terms of the general law that such was 
the intention of the lawmaking body. A general, later, affirmative law 
does not abrogate an earlier special one by mere implication. 
The general statute is read as silently excluding from its operation he 
cases which have been provided for by the special one.” And again, 
2b., 690, 1t is said: “Where there are two opposing ac‘s or provisions, 
one of which is special and particular, and certainly includes the matter 
In question, and the other general, which, if standing alone, would 
include the same matter, and thus conflict with the special act or pro- 
vision, the special act must be intended to constitute an exception to the 
general act.” 

The general law in this case clearly shows that the Legislature did not 
intend to repeal or modify the special act. The general act contains 
repealing clauses in sections 373 et seq., and made numerous specific 
repeals therein, including a clear intention not to repeal any acts except 
those specifically mentioned. The fact that the Legisla‘ure repealed so 
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many prior acts by special reference to them, if it intended to repeal 
other special acts it would have named them in the repealing clauses. 

It is true that section 378 of the general school law repeals all laws 
in conflict with the provisions of the act, but this is a general repealing 
clause and cannot be taken as an intention of the Legislature to repeal 
special acts. S. v. Johnson, supra. 

Moreover, this identical question was presented in a recent case, Wul- 
son v. Comrs., 183 N. C., 638, in which it was contended by plaintiffs 
that certain sections in the Consolidated Statutes, or contained in chap- 
ter 55, Laws 1915, were in conflict with that act (chapter 722, Public- 
Local Laws 1915) and would be invalid unless the general laws had been 
complied with. The court held, however, that the general laws were not 
applicable to that particular state of facts, and even if they were, the 
general act was inconsistent with the special act, and the latter would 
prevail. In this case the special act provides that the election for bonds 
shall be instituted by petition, signed by 25 per cent of the voters, and 
the petition shall be approved by the board of education, whereas section 
257, Article 22 of the general act, merely requires a petition of the 
board of education. 

The special act requires that the notice of election shall be given by 
posting a notice at the courthouse door and at three public places in the 
school district, whereas section 221 of the general act requires that the 
notice of election shall be given by publication in a newspaper cireu- 
lating or published in the district thirty days before the close of the 
registration books. 

The special act provides that bonds shall mature at such time or times 
as the board of commissioners may determine, whereas section 258 of 
the general act requires that the bonds shall be serial bonds, beginning 
not more than three years after date and ending not more than thirty 
years, 

The special act provides that the county commissioners may order 
the sale of the bonds, and the general act provides that the bonds shall 
be sold in the manner prescribed in the Municipal Finance <Act. 

The general and the specific acts are inconsistent In other respects, 
showing that 1f the General Assembly had intended to repeal the pro- 
visions of the special act it would have named it among the statutes 
mentioned in the repealing clause. 

The plaintiff further contends that chapter 722 1s unconstitutional, 
being in violation of Article VIII, section 4, of the State Constitution. 
He claims that the words therein, “cities, towns, and incorporated vil- 
lages,” included school districts, and, besides, is unconstitutional, in that 
there is no limit as to the amount of indebtedness that may be incurred 
by school districts under said statute. 
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The burden is upon the appellant to show that said act is unconstitu- 
tional, beyond a reasonable doubt. The words, “school district,” are 
not within the purview of Article VIII, section 4, of the Constitution. 
It is neither a city, town, or incorporated village, and the Court has 
decided this point as to the legal meaning of city or town in that section 
of the Constitution in S. v. Green, 126 N. C., 1032, and in Trustees »v. 
Trust Co., 181 N. C., 306, it was specifically held that a school district 
was not within the purview of said section 4, Article VIIT of the Con- 
stitution, Hoke, J., saying that said section “referred only to those cor- 
porations of a governmental character acting under and only affected 
by the amendment to Article VIII, sections 1, 2, 3, and 4, and does not 
and is not intended to affect or control “school districts.” This case is 
cited and approved at the same term in Sechrist v. Comrs., 181 N. C., 
pil, 

Besides, the validity and constitutionality of chapter 722, Public- 
Local Laws 1915, has been passed upon and sustained in several cases. 
Board of Education v. Bray, 184 N. C., 484; Wilson v. Comrs., 183 
N. C., 688; Comrs. v. Malone, 179 N. C., 110. 

Affirmed. 





CHARLES F. DUNN vy. A. W. TAYLOR, SHERIFF OF LENOIR CouNTY. 
(Filed 17 October, 1928.) 


Courts——Emergency Judges—Mandamus—Jurisdiction—Statutes—Consti- 
tutional Law. 

Emergency judges, appointed under the provisions of our statute as to 
Supreme and Superior court judges who have retired from active service 
in pursuance of the provisions of our Constitution, have no jurisdiction to 
hear and determine, at chambers, a matter of mandamus, or when he is 
not holding a term of court assigned to him. Const., Art. IV, see, 11. 


Civiz action for mandamus, heard before Allen, J., at chambers, 
20 July, 1923, in Lenore. 

Appeal by plaintiff. 

The facts sufficient for the determination of this cause are set forth 
in the order of the court below, which was as follows: 

“This cause coming on to be heard before his Honor, O. H. Allen, 
judge of North Carolina, upon summons and complairt, said summons 
being returnable on the 19th day of July, before the undersigned judge, 
at chambers, and hearing having been continued until 20 July, 1923, 
and it appearing to the court that the plaintiff is seeking a writ of 
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mandamus to compel the sheriff of Lenoir County to execute a tax deed; 
and it further appearing to the court that a mandamus hearing is not 
within the jurisdiction of emergency judges: 

“It is now, therefore, on the court’s own motion, adjudged and decreed 
that the court has no jurisdiction to hear the matters in controversy, 
and the motion is therefore denied. 

“O. H. Arten, Lmergency Judge, etc.” 


Charles F. Dunn, brief in propria persona. 
No counsel for defendant, 


Crarxson, J. The only question presented in this case 1s: Has an 
emergency judge a right to issue the writ of mandamus? The statutes 
creating emergency judges, and defining their power and authority, are 
as follows: 

“Section 1. Every Justice of the Supreme Court and judge of the 
Superior Court who has heretofore resigned or retired from office at the 
end of his term, or who shall hereafter resign or retire at expiration of 
his term, who has attained the age of seventy (70) years at date of his 
resignation or retirement, and who has served for fifteen (15) years on 
the Supreme Court or on the Superior Court, or on the Supreme and 
Superior courts combined, shall receive for hfe two-thirds (74) of the 
annual salary now received by the Justices of the Supreme Court or 
judges of Superior Court, respectively, payable monthly. 

“Sec. 2. The persons embraced within the provisions of this act are 
hereby constituted special or emergency judges of the Superior Court 
under Artiele IV, section 11, of the Constitution of this State, and 
are authorized to hold the Superior Courts of any county or district 
when the judge assigned thereto, by reason of sickness, disability, or 
other cause, is unable to attend and hold said court, and when no 
other judge is available to hold the same, and to hold special terms when 
commissioned so to do by the Governor, and as compensation for hold- 
ing such special terms shall receive their actual expenses and in addition 
thereto fifty dollars per week, to be paid by the county in which such 
special term is held. 

“In case of emergency arising as provided in said section, the Gov- 
ernor shall designate the person to act as emergency judge, who shall 
receive his actual expenses only incurred while so acting, to be paid by 
the Treasurer upon warrant of the Auditor, upon certificate of the 
judge: Provided, that the county asking the Governor for an emergency 
judge shall have the privilege of requesting the assignment of a par- 
ticular judge. 
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“Sec. 3. That such emergency judges shall be subject to all the regu- 
lations respecting Superior Court judges, except as otherwise provided 
herein.” 

(Section 2 of chapter 20, Extra Session 1921, not copied, as not ger- 
mane.) Public Laws 1921, ch. 125; Public Laws, Extra Session 1921, 
ch. 20. 

Laws 1921, Extra Session, ch. 94, secs. 1 and 2, are as follows: 

“Section 1. That special or emergency judges provided for in chapter 
one hundred and twenty-five, Public Laws of one thousand nine hun- 
dred and twenty-one, shall at all times have the same jurisdiction in 
matters of injunction, receivership, and habeas corpus as any other 
Superior Court judge. 

“Sec. 2. That if any special or emergency judge has made any mat- 
ters returnable before him, and subsequent thereto he should be called 
upon by the Governor to hold court elsewhere, said judge shall make an 
order directing said matter to be heard before some other judge, setting 
forth in said order the time and place same is to be heard, and send a 
copy of said order to the attorney or attorneys representing the parties 
plaintiff and defendant in such matters.” 

Public Laws 1928, ch. 66, secs. 1 and 2, are as follows: 

“Section 1. That in all civil actions and special proceedings instituted 
in the Superior Court in which a commissioner or commissioners are 
appointed under a judgment by the clerk of said court, said clerk shall 
have full power and authority, and he is hereby authorized and em- 
powered, to fix and determine and allow to such commissioner or com- 
missioners a reasonable fee for their services performed under such 
order, decree, or judgment, which fee shall be taxed as a part of the 
costs in such action or proceeding, and any dissatisfied party shall have 
the right of appeal to the judge, who shall hear the same de novo. 

“Sec. 2, That in all special proceedings where it is now by law 
required that the orders, judgments and decrees of the clerk shall be 
approved or heard by the judge of the Superior Court, the emergency 
judges shall have full power and authority and jurisdiction to hear and 
determine such matters under the course and practice of the court.” 

State Constitution, Art. IV, sec. 11, is as follows: 

“Every judge of the Superior Court shall reside in the district for 
which he is elected. The judge shall preside in the courts of the differ- 
ent districts successively, but no judge shall hold the courts in the same 
district oftener than once in four years; but in case of the protracted 
illness of the judge assigned to preside in any district, or of any other 
unavoidable accident to him, by reason of which he shall be unable to 
preside, the Governor may require any judge to hold one or more speci- 
fied terms in said district in lieu of the judge assigned to hold the courts 
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of the said district; and the General Assembly may by general laws 
provide for the selection of special or emergency judges to hold the 
Superior Courts of any county or district when the judge assigned 
thereto, by reason of sickness, disability, or other cause, is unable to 
attend and hold said court, and when no other judge is available to hold 
the same. Such special or emergency judges shall have the power and 
authority of regular judges of the Superior Courts in the courts which 
they are so appointed to hold, and the General Assembly shall provide 
for their reasonable compensation.” 

Under the Constitution, the emergency judges “shall have the power 
and authority of regular judges of the Superior Courts in the courts 
which they are so appointed to hold.” (Italics ours.) 

The Legislature has seen fit to give emergency judges, by express 
language, the following power and authority: “shall at all times have 
the same jursidiction, in matters of injunction, receivership, and habeas 
corpus as any other Superior Court judge.” 

In construing this legislative enactment, with the constitutional pro- 
vision on this subject, it would seem that a proper interpretation, and 
the intent of the Legislature, was to hmit the writ of mandamus, and it 
could not be issued by emergency judges, except when they were holding 
regular terms of court, as provided by the Constitution and legislative 
act conforming thereto. 

The application for this writ of mandamus was requested, not at a 
regular term of court which an emergency judge was holding, but at 
chambers. The emergency judge had no power or authority at cham- 
bers to issue a writ of mandamus, and there was no error in the order of 
the court below denying same. 

For the reasons given, the judgment is 

Affirmed. 








MATTIE BELLE MOORE, Apmx. or W. T. MOORE, v. ATLANTIC COAST 
LINE RAILROAD COMPANY. 


(Filed 17 October, 1923.) 


1. Railroads—Employer and Employee—Negligence—Contributory Negli- 
gence—Assumption of Risks. 

It is sufficient evidence of defendant railroad company's negligence to 
refuse a motion as of nonsuit which tends to show that the plaintiff's in- 
testate was seen absorbed in his duty of conductor of a freight train, 
standing on the end of a sill of the railroad track busily checking the 
cars of his train, and was run over and killed by an extra passing along 
that track, in full view of the engineer and fireman on the extra, who 
saw him in sufficient time, and who approached without signal or warn- 
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ing, either upon the issue of defendant’s actionable regligence, the in- 
testate’s contributory negligence, or assumption of risks; and the fact 
that the locomotive just before the killing obstructed the view of the 
engineer does not vary the result, as to the defendant's negligence. See 
S. ¢., 185 N. C., 189. 


2. Same—Commerce—Federal Employers’ Liability Act — Negligence — 
Nonsuit. 


Under the Federal Employers’ Liability Act for injuries inflicted upon 
railroad employees by the railroad company while engaged in interstate 
commerce, the rule of comparative negligence in awarding damages ap- 
plies, and the contributory negligence of the intestate does not bar his 
recovery if the railroad is negligent in producing his death. 


Appa by defendant from Devin, J., at April Term, 1923, of Cum- 
BERLAND. 

This case was before us at last term (Moore v. R. &., 185 N. C., 189), 
when the nonsuit which had been appealed from was reversed. On this 
trial the facts seem to be identical in every particular, and the former 
ease is herein referred to for a fuller statement of the facts. On this 
trial the defendant made again a motion for nonsuit, and a refusal 
thereof is the sole assignment of error. Verdict and judgment for plain- 
tiff. Appeal by defendant. 


Dye & Clark for plaintiff. 
lose & Rose for defendant. 


Crark, C. J. The appeal being from the refusal of a nonsuit, the 
evidence must be taken in the aspect and with the most favorable infer- 
ences therefrom reasonably to be drawn in favor of the plaintiff. 

According to the evidence thus viewed, the deceased, who was in 
charge of the defendant’s local freight train between Fayetteville and 
Smithfield, was run over and killed by a northbound extra, consisting of 
locomotive and caboose, while standing about 500 yards north of the 
station, on the end of the cross-ties on the west side of the northbound 
main-line track. He was standing there in order to get a proper view 
of the cars as they came out of the spur-track, so that he could check off 
the same, and was deeply engrossed and absorbed in studying a paper, 
on which was written a list of the cars to be shifted, and while the 
engine of his own train was close by, engaged in shifting these cars to 
the west side, in which direction he was facing. The list contained 
divers cars which were to be shifted around, some of them bearing num- 
bers carrying five figures. While thus engaged, about 4 o’clock in the 
afternoon, the engineer of the extra had a clear view of him for four or 
five hundred yards, but he blew his whistle only once, which was at the 
crossing of the other railroad track at that point south of the station. 
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We have already discussed this evidence on the former trial, and in a 
unanimous opinion we then held that the evidence of negligence was 
sufficient to carry the case to the jury, and they have in this trial 
returned a verdict in favor of the plaintiff. 

In addition to the evidence above recited, it also appeared that the 
deceased, while standing on the ends of the cross-ties on the west side 
of the track, had his back, partly at least, towards the extra, whose 
engineer could have seen him (and could tell which track he was on) 
for four hundred yards, until he got so close that the view was obstructed 
by his own locomotive; but even that did not relieve the defendant of 
the duty to keep a lookout on the left side, where the fireman sits 
(Arrowood v. R, R., 126 N. C., 681), and the fireman testified, indeed, 
that he saw him. 

Before the view was shut off, the engineer of the extra not only could 
have seen that deceased was deeply engrossed, but he could have heard 
the other engineer give the four short blasts on his whistle and seen that 
Moore, without looking up, gave him a signal. The engineer of the 
extra could also have seen that the engineer of the train, under the 
orders of the deceased, did not move his train back and drop a car in 
the clear in response to that order. Yet, with this knowledge, the 
engineer of the extra neither blew the danger signal on the extra nor 
slackened his speed. He had only given‘the crossing blow 500 yards 
away. There is no evidence that the bell was ringing on the extra, 
which was running light at a speed of thirty to thirty-five miles an hour 
past the station and in the yard at Smithfield, where persons were 
expected to be, and where the local freight could be seen by the engineer, 
Bishop, and his fireman for several hundred yards. Having passed the 
caboose near the tank, they knew the freight crew were engaged in 
shifting near a point which the extra would have to pass. 

As said in the former opinion, “The whistle cord was in reach of the 
haud of the engineer of the extra; the bell cord was close to the fireman; 
yet they took a chance with another man’s life, and lost.” 

The only difference on this appeal 1s that, under the instruction of 
the court, the jury found, in answer to the fourth issue, that the intes- 
tate at the time of the injury was engaged in interstate commerce, and 
the recovery is under the terms of the Federal Employers’ Liability Act. 
Under this, as under the State act, if there was negligence on the part of 
the defendant, contributory negligence of the deceased does not bar a 
recovery, but only diminishes the damages in proportion to the amount 
of negligence attributable to such an employee. Under both State and 
Federal act, when there is no negligence on the part of the master, but 
the injury is solely the result of the employee’s negligence, there can be 
no recovery. The proper issues of fact on this proposition were left to 
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the jury, who found that the defendant was negligent; that the deceased 
was guilty of contributory negligence; that upon ¢he facts as the jury 
found them, the plaintiff’s intestate did not assume the risk of being 
killed in the way and manner in which he was killed, and assessed the 
damages to the widow and each of the three children separately, as 
required by the Federal statute. 

There is no assignment of error for exceptions to evidence or to the 
charge, except that the court refused to charge that “if the jury found 
the facts as testified to by all the witnesses, they should answer the first 
issue ‘No,’ ” 

In the former opinion the court cited authorities, which we need not 
repeat, and to which many others could be added, that there is a clearly 
recognized distinction “between the presumption whick arises when a 
person in the apparent possession of all his faculties is seen walking on 
the track, and the duty owed to one of the railroad employees who is 
absorbed and engrossed in his work, as is the evidence in this case.” 

In this case there was evidence that the engineer of the extra, Bishop, 
first saw the deceased 350 yards, or farther, away, and that up to the 
time the fireman, Lamb, says he saw him 75 yards away, the deceased 
had not changed his position nor looked up from the peper which they 
saw was engrossing his attention. According to his own statement, 
Bishop could have stopped his extra in 200 yards, and at any time 
within that 350 yards he could have given the danger signal with his 
whistle, and Moore would have realized instantly that it was not the 
whistle of the locomotive attached to his own train, though deeply 
engrossed. 

It should have been apparent to the engineer of the extra that the 
deceased was deeply engrossed by his work, and this should have been 
the more apparent to the engineer of the extra by the efforts made to 
attract his attention by the engineer of the shifting train and others 
near him. Yet the engineer of that extra, running at the rate of thirty- 
five miles an hour at a railroad crossing and through the yards where 
the engrossing work of shifting was going on, was guilty of a reckless- 
ness which could not have been anticipated and was not assumed by the 
deceased. 

Railroad companies cannot speculate upon the chances of its warning 
signals being heard by persons on its track, and excuse its omission to 
give them upon the ground that they would have been ineffectual. 
Rh. R. v. St. John, 73 Am. Dec., 149. 

The defendant places his entire case upon the contention that the 
plaintiff’s intestate being engaged in interstate commerce, that there is 
no liability under the Federal decisions, and that the court should have 
sustained its motion to nonsuit or have directed a verdict in its favor. 
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On this proposition &. R. v. Koennecke, 239 U. 8., 352, 1s exactly in 
point. In that case, as in this, the deceased was run over by a train 
while acting as switchman in the defendant’s yards, and the Court said: 
“Tt would be impossible to take the case from the jury on the ground 
either that there was no negligence or that the deceased assumed the 
risk.” This case is stronger for the plaintiff than the facts reported 
in that. 
No error. 








STATE vy. JOHN W. PLUMMER. 
(Filed 17 October, 1923.) 
Commerce—Taxation—Shipment in Bulk-——Distribution—Municipal Cor- 
porations—Ordinances. 

The shipment of yeast by a manufacturer into this State, to its agent 
herein, in bulk, to be broken by the agent and the separated packages 
delivered to present customers and those to be acquired, the agent collect- 
ing therefor and remitting to his principal in another State, is an intra- 
state transaction as between the agent and his customers, and subject to 
the tax thereon imposed by an ordinance of the town in which he con- 
ducted his business. 


AppraL by defendant from Sinclair, J., at June Term, 1923, of New 
HANOVER. 

The defendant was convicted of a violation of a tax ordinance of the 
city of Wilmington. He was an agent of the Liberty Yeast Company, 
of Baltimore, in the sale, delivery and collection of yeast. 

The company in Baltimore each day shipped him a quantity of yeast 
by express. The box or boxes in which it was contained were taken out 
of the express office by the defendant, to whom the boxes were directed ; 
the bulk was then broken, and he carried around to his customers on a 
truck the small packages contained in these boxes, that he might deliver 
to these customers any amount they wanted. He not only delivered the 
yeast in this way to regular customers, but he also sought to increase the 
trade by securing other purchasers when he delivered the yeast, and 
from whom he collected the cost price at the same time. When he sold 
the yeast in this way he took orders from his customers in advance and 
ascertained the quantity of yeast each person would want on the follow- 
ing day, and when he went around and delivered the yeast to the pur- 
chasers he took up what yeast was left over on the hands of the pur- 
chasers of the day before and destroyed it. 
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The defendant, on his cross-examination, stated: “I solicit the orders 
for the yeast. The yeast is shipped to me, and I distribute it. I collect 
for it and remit to the company. I collect for them. I send the collec- 
tions on to my house. They cut the yeast in Baltimore at the plant and 
ship it down here to be distributed. They ship it in bulk packages, and 
I divide it and distribute it to my customers.” Upon this testimony, 
which was uncontradicted, the court said: “If you believe the evidence, 
you will return a verdict of guilty; if you do not believe it, return a 
verdict of not guilty.” Verdict of guilty. Appeal. 


-ittorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Herbert McClammy for defendant. 


Crarx, C. J. The transaction, which was made taxable by the stat- 
ute, was not the shipment of the goods from Baltimore to the defendant 
here, nor was the burden borne by such transportation. The transaction 
that was made subject to the tax was the sale and delivery of these 
articles to purchasers after the bulk was broken. Had the goods been 
lost in transit, the title thereto was in the shipper and would not have 
passed to the purchasers until the defendant on his daily rounds deliv- 
ered them to the several purchasers. This transaction was an intrastate 
matter between the defendant and the purchasers, and te immunity by 
reason of the Federal Constitution does not exist. 

There were no orders solicited for customers which were sent to the 
Baltimore house with the result that the Baltimore house shipped to the 
customers here, if approved by the yeast company, but :t was the send- 
ing of the yeast by the Baltimore house to their agent, the defendant, 
upon his estimate of the amount which he could dispose of in his rounds 
next day by reason of his canvass for orders, and of the additional orders 
he calculated he might pick up in delivering the other orders. 

This is not hke Robbins v. Taxing District, 120 U. S., 480, in which 
it was held that the business of offering for sale, or selling goods to be 
shipped by the vendor to the buyer in another State, would be clearly 
interstate commerce (S. v. Caldwell, 187 U. S., 622); but it is exactly 
hike the case of S. v. French, 109 N. C., 722, and S. v. Wessell, 7b., 735, 
in which the goods were bought in another State, shipped here in bulk, 
and then by the buver was sold to his customers, or, as in. this case, were 
shipped to the agent here of the vendors, and by him sold to the ecus- 
tomers here and the proceeds remitted to the vendor. The sale by such 
buyer was a North Carolina business, and taxable. The distinction 
between the two is discussed in S. v. Caldwell, 127 N. ©., 527, and 
such distinctions affirmed on writ of error (187 U.S., 622). 
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In 8. v. French, 109 U. S., 722, it was held that such a tax as that in 
the present case was not a property tax, but a license tax upon an intra- 
state business. The distinction is stated in that case, which, like the 
present one, came up from New Hanover. That case has been often 
cited and affirmed; and, among other cases in point, the whole matter 
has been admirably and fully discussed by Allen, J., in Smith v. Wil- 
kins, 164 N. C., 147, citing Machine Co. v. Gage, 100 U.S., 675; May v. 
New Orleans, 178 U. S., 497; Austin v. Tenn., 179 U.S., 352, and Cook 
v. Marshall, 196 U. S., 269. It is held in Smith v. Wilkins, supra, that 
“Where separate articles are shipped into this State in larger packages, 
they are not the subject of interstate commerce after the bulk has been 
broken here for distribution, and a peddler’s tax upon a person thus 
selling these separate articles which have in this manner been shipped to 
him from beyond the State 1s not an interference with the commerce 
clause of the Federal Constitution.” 

The whole subject has been fully discussed and the conclusion reached 
(upon which this opinion is based) in Sonneborne v. Keating, in the 
United States Supreme Court, opinion filed 11 June, 1923. 

There being no conflict in the evidence, and no question of intent to 
be drawn, but purely a question of law upon the evidence, if believed, 
there was no error in the instruction of the court to the jury: “If you 
beheve the evidence, you will return a verdict of guilty; if you do not 
believe it, return a verdict of not guilty.” This was so held in S. »v. 
Murphrey, ante, 113. 

No error. 











GEORGE E. CHERRY, Jr, v. THE ATLANTIC COAST LINE RAILROAD 
COMPANY. 


(Filed 17 October, 1923.) 


1. Carriers—Railroads—Employer and Employee—Master and Servant— 
Negligence—Evidence—Instructions—Appeal and Error. 

Where, in an action to recover damages against a railroad company 
negligently inflicted upon an immature employee, the questions are pre- 
sented for the determination of the jury, whether the lad had been killed 
in consequence of his having negligently been sent by defendant’s agent 
on defendant's business upon a dangerous errand in defendant's freight 
yard among moving trains, or whether his killing was caused by a pile 
of cinders negligently left by defendant at the side of its track in viola- 
tion of a city ordinance, it is reversible error for the trial judge in his 
instructions to the jury to exclude from their consideration the question 
of defendant's negligence on the second phase of the case, and confine 
them solely to the consideration of the evidence on the first one. 
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2. Appeal and Error—lInstructions—-Objections and Exceptions. 


Exceptions to the judge’s charge taken for the first time after the trial, 
but set out in the appeliant’s case on appeal duly tendered or served, are 
aptly taken under the provisions of our statute, C. 8. secs. 643, 520(1). 
And an exception to a previous intimation of the judge made upon the 
trial to the effect objected to, is not required. 


AppEAL by plaintiff from Grady, J., at May Term, 1923, of Pirt. 

Civil action to recover damages for physical injuries caused by 
alleged negligence of defendant company. There were allegations, with 
evidence, tending to show that on the afternoon of 6 April, 1909, plain- 
tiff, being at the time a minor of 12 years of age, he was sent by J. R. 
Moore, station agent of defendant company in Greenville, N. C., to mail 
a letter on a passenger and mail train of defendant, on the yard at the 
time and just in the act of moving out of the yard; that the letter was 
addressed to officers of defendant company; that plaintiff went up to the 
moving train and threw the letter into the mail car, running along the 
track a short distance to do so, and as he turned away he stumbled and 
fell over a pile of cinders dumped near the track by defendant company 
or its employees, rolled under the train, and thereby received painful 
and serious injuries, including a broken leg, etc.; that the dumping of 
these cinders was on a public street or avenue of the town and was in 
violation of a town ordinance in existence at the time aad applicable to 
the conditions presented. 

The defendant denied that J. R. Moore was agent or that the company 
was in any way responsible for his acts, denied the existence of the ordi- 
nance or any negligence in reference to this question, alleged contribu- 
tory negligence on part of plaintiff, and offered evidence in support of 
its positions. 

On issues submitted, the jury rendered verdict: 

“1. Was plaintiff injured by negligence of defendant, as alleged in 
the complaint? Answer: ‘No.’ ” 

Other issues not answered. 

Judgment on verdict for defendant, and plaintiff excepted and ap- 
pealed, assigning for error chiefly his Honor’s charge on the first issue: 
“If you find that Moore was agent, the burden being or. plaintiff to so 
satisfy you, and the injury occurred as a result of his direction to plain- 
tiff while he was acting in the scope of his authority as agent, you will 
answer the first issue ‘Yes’; otherwise, you, will answer it ‘No.’ ” 


F. G. James & Son, F. C. Harding, and D. M. Clark jor plaintiff. 
Skinner &€ Whedbee for defendant. 
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Hoxsz, J. The allegations of the complaint and the evidence intro- 
duced on part of plaintiff present, and are intended to present, the ques- 
tion of defendant’s liability in two aspects: 

First, by reason of an alleged negligent order on part of defendant’s 
agent. 

Second, the violation of a town ordinance applicable to conditions 
presented and alleged to be a proximate cause of plaintiff’s injury. 

The two grounds of lability were distinctly recognized on a former 
appeal in this cause, wherein Associate Justice Adams, delivering the 
opinion, interpreting the complaint, said: “The principal alleged acts 
of negligence are the breach of a town ordinance and the negligent 
employment by defendant of an immature and inexperienced youth to 
go upon a dangerous mission.” Cherry v. R. B., 185 N. C., 90-92. 

The ruling in respect to the violation of a valid town ordinance, when 
shown to be the proximate cause of plaintiff’s injury, or one of them, is 
in accord with our decisions on the subject (Stultz v. Thomas, 182 
N. C., 471; Paul v. Rk. R., 170 N. C., 230), and there was prejudicial 
error, therefore, in restricting the issue of liability to the question of 
the agency of Moore and his conduct in the matter. It is contended for 
defendant that plaintiff is precluded from this, his principal objection, 
by reason of an entry appearing in the case on appeal immediately pre- 
ceding his Honor’s charge, in terms as follows: 

“The court then stated that upon the first issue he would charge the 
jury that in order for them to answer it 1n the affirmative, they would 
have to find that the plaintiff was sent to mail the letter by an agent of 
the defendant while acting in the scope of his authority, to which there 
was no exception, the case having been heard upon the theory that plain- 
tiff was injured while acting under the direction of the defendant’s local 
agent. Whereupon the court charged the jury as follows:’ But, in our 
opinion, this position cannot be maintained. 

It is the approved construction of our statute regulating appeals, more 
especially C. S., secs. 648 and 520, subsec. 2, that exceptions to the 
charge are not required to be made at or immediately after the trial, 
but appellant is entitled to have them considered if they appear for the 
first time in the case on appeal, where the same is tendered in apt time. 
Paul v. Burton, 180 N. C., 45, citing Bernhardt v. Brown, 118 N. C., 
700; Lowe v. Elliott, 107 N. C., 718; C.S., sec. 590, subsec. 2, and other 
cases. And a party is not to be deprived of this privilege because the 
trial judge sees proper in advance to intimate what his instructions will 
be, unless the propositions as stated are expressly agreed to by the par- 
ties. When they become and are made a part of the charge, they are 
open to exception, as the statute provides. True, the entry referred to 
closes with the statement that the case was tried on the theory that 
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plaintiff was injured while acting under the direction of defendant’s 
local agent, but there is nothing in the record to indicate that appellant 
assented to any such procedure, and in the absence of such assent he was 
entitled to have his cause presented to the jury in every aspect that his 
pleadings and evidence would justify, and a failure to do this in any 
substantial or essential feature of the case will constitute reversible 
error. S.v. Merrick, 171 N. C., 788-795. 

In our opinion, there should be a new trial of the cause, and it 1s so 
ordered. 

New trial. 





HENRY TURNAGE v. WILLIAM AUSTIN. 
(Filed 17 October, 1923.) 


1. Evidence——False Arrest—Malicious Prosecution—lInstructions—Appeal 
and Error—Reversible Error. 

An instruction in an action of false arrest and malicious prosecution, 
that if the defendant in the civil action believed the plaintiff therein was 
the person guilty of the larceny, then they should also find that the de- 
fendant was not actuated by malice in causing the arrest, constitutes 
reversible error in the judge expressing his opinion, upon the evidence, 
as the existence of malice may exist, independent of probable cause, and 
upon the evidence the jury may find the one and not necessarily find the 
other. 


2. Same—Presumptions-—Requests for Instruction. 

In an action of false arrest and malicious prosecution, plaintiff’s excep- 
tion to the judge’s charge for failure to instruct the jury that their find- 
ing the absence of probable cause would be prima fucie evidence of malice, 
requiring the defendant to satisfy the jury that the prcesecution was not 
actuated by malice, is untenable, in the absence of a special request to 
that effect. 

8. Same—Termination of Criminal Action—Questions for Jury. 


In order to recover in an action of false arrest and malicious prosecu- 
tion, the criminal action, the basis of the civil one, must have terminated, 
which is a question for the jury in cases of uncertainty or doubt. 


AppEAL by plaintiff from Grady, J., at March Term, 1923, of Pirt. 

This was an action for false arrest and malicious presecution, in that 
the defendant maliciously and falsely charged the plaintiff with having 
stolen from the defendant’s car the inner tube of his automobile and 
caused him to be falsely arrested and tried on said charge. 

Upon the issues submitted, the jury found: 

“1. Was the plaintiff unlawfully arrested, as alleged in the com- 
plaint? Answer: ‘No.’ 
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“2. If so, did the defendant procure said arrest to be made? Answer: 
‘No,’ 

“3. Did the defendant cause the plaintiff to be prosecuted for larceny 
in the mayor’s court of Tarboro and in the Superior Court of Edge- 
combe County, as alleged in the complaint? Answer: ‘Yes.’ 

“4, If so, was such prosecution without probable cause? Answer: 
‘Yes.’ 

“5, If so, was such prosecution malicious? Answer: ‘No.’ 

“6. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘$400. ” 

Upon which verdict the court adjudged that the plaintiff recover 
nothing and that the action be dismissed, from which judgment the 
plaintiff appealed. 


P. R. Hines and Albion Dunn for plaintiff. 
F. G. James for defendant. 


Crarx, C. J, The plaintiff has assigned eighteen errors, but it 1s 
sufficient to pass upon two of the exceptions taken. 

Exception 12. The court charged the jury as follows: “Gentlemen, 
if you find that at the time of the arrest, and at the time of the prosecu- 
tion in the mayor’s court, that the defendant beheved that the plaintiff 
was the guiltv man, then J charge you that you ought to find from that, 
and you can find from that circumstance, that the defendant was not 
actuated by malice, and if you do so find, it would be your duty to 
answer the fifth issue ‘No.’” That 1s, that the prosecution was not 
malicious. 

This instruction was erroneous, in that it instructed the jury what 
they “ought to find upon the evidence,” and the jury did find in aecord- 
ance with that instruction that the prosecution was not malicious. 

Another exception is to the following portion of his Honor’s charge: 
“T charge you, gentlemen, and this is really a repetition of what I have 
already told you, if you are satisfied from the evidence that the defend- 
ant was justified in instituting the criminal prosecution, or if you find 
from the whole evidence that the defendant had reasonable grounds for 
believing that the plaintiff had taken his tire and inner tube, and that 
his belief was based upon facts and circumstances which would induce 
a man of ordinary prudence and intelligence to have such behef, and 
that, acting upon such belief, he caused the plaintiff to be arrested and 
prosecuted, he could not have been said to have been actuated by malice, 
and it would be your duty to answer the fourth and fifth issues ‘No.’ ” 
That is, that the prosecution was with probable cause and that it was 
not malicious. 

The jury found that the plaintiff had been arrested and tried on a 
charge of larceny without probable cause, but that such prosecution was 
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not malicious. The plaintiff excepts because the cour: did not charge 
that “If the jury should find the prosecution was without probable 
cause, failure to prove probable cause would be prima facte evidence of 
malice, and that if such prima facie evidence of malice was established 
it was the duty of the defendant to go forward and satisfy the jury that 
the prosecution was not actuated by malice.” It is true that if such 
prayer had been asked it would have been error not to have given it, 
but it was not error not to so charge when the case was fully given to 
the jury and there was no prayer to that effect. 

It appears from the evidence that the original charge against the 
plaintiff was instituted before the mayor, who testified that he found 
probable cause. It appears that the case was tried in the Superior 
Court, and the clerk of the court testified to the original papers being on 
file in his office, and offered in evidence a “certified copy of the judg- 
ment of the Superior Court and the indictment.” It must appear in an 
action of this kind that the original action, on account of which this is 
brought, had been terminated, and if this leaves anything in doubt it 
should be made to clearly appear on the next trial. 

In an action of this kind it must appear both that the prosecution 
was malicious and that it was instituted without probable cause. Proof 
of only one of the essential features, in the absence of proof of the other, 
will avail the plaintiff nothing. However malicious the defendant may 
have been, he cannot be held liable 1f he had probable cause for prefer- 
ring the criminal cause against Turnage; and however lacking in prob- 
able cause his original action may have been, he cannot be held liable in 
this action unless his proceeding against the plaintiff was actuated by 
malice. Both are essential requisites in an action for malicious prosecu- 
tion. Stanford v. Grocery Co., 143 N. C., 419. 

The absence of probable cause is not the equivalent of malice, nor 
does it establish malice per se, though it is evidence from which malice 
may be inferred, and the existence of probable cause does not make the 
existence of malice. The presence or absence of malice in its final 
analysis is a question of fact to be determined by the jury, while prob- 
able cause is a mixed question of law and fact. 

The instruction of the court, that if the defendant believed the plain- 
tiff to be guilty at the time of the arrest, then they “ought to find” and 
could find from this circumstance that the defendant was not actuated 
by malice, was erroneous, not only, as above stated, because it contains 
an expression of opinion as to what the jury ought to find from the 
evidence, but because it is incorrect as a charge on the element of malice. 
McGowan v. McGowan, 122 N. C., 145. 

There was error in the trial, as pointed out by the above assignment 
of error, for which the plaintiff is entitled to a 

New trial. 
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FIREMAN’'S FUND INSURANCE COMPANY vy. THE ROWLAND LUMBER 
COMPANY. 


(Filed 17 October, 1923.) 


1. Insurance, Fire—Policies—Contract—Principal and- Agent—Waiver. 
Where a clause in a fire-insurance policy provides that it is upon con- 
dition of unconditional and sole ownership of the property insured, and 
the agent writing the policy is aware of the fact that it was owned by 
the insured and certain others whose names do not appear therein, the 
knowledge of the agent will be imputed to the insurer, and the provision 
will be deemed as waived by it. 

2. Same—Fires—Negligence—Tort Feasor—Subrogation—Parties. 

Where the property insured has been destroyed by the negligence of a 

third person, and the insurer has paid the loss, it is subrogated to the 
rights of the insured and has a right of action against the tort feasor, and 
the defendant may not set up any defense that the insurer may have had 
under the policy contract, not being a party thereto. 

3. Same—Damages. 


Where the property insured has been destroyed by fire by the negligence 
of a third party, and the insurer by paying the loss has been subrogated 
to the rights of the insured, the measure of damages in the insurer’s 
action against the tort feasor is the actual market or cash value of the 
property at the time of the fire, unaffected by any stipulation in the policy 
to the contrary, the tort feasor not being a party thereto. 


Appreat by defendant from Calvert, J., at March Term, 1923, of 
Dupin. 

Civil action, tried upon the following issues: 

“1, Was the tobacco belonging to J. A. Ricks and tenant, J. S. Wag- 
staff, burned by the negligence of the defendant, as alleged in the com- 
plaint? Answer: ‘Yes.’ 

“9, Did J. A. Ricks and J. S. Wagstaff, jointly, insure said tobacco, 
and if so, was it under the six insurance policies offered in evidence? 
Answer: ‘Yes.’ 

“3, What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘$2,181.95 and interest from date that insurance 
was paid,’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed, 
assigning errors. 


H. D. Williams, D. L. Carlton, and George R. Ward for plaintiff. 
R. D. Johnson and Stevens, Beasley & Stevens for defendant. 


Stacy, J. J. A. Ricks, J. S. Wagstaff, and P. L. Page owned some 
tobacco which had been cured and stored in a pack-barn located on 
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certain leased premises. On 23 September, 1919, tais tobacco was 
destroyed by fire. Defendant’s lability for the fire is established by 
the present verdict. The tobacco in question was insured by plaintiff 
against loss or damage, to the extent of $3,000. Following its destruc- 
tion by fire, plaintiff paid to Ricks, Wagstaff, and Page $2,181.95, the 
actual loss sustained, and it now brings this suit to recover said amount 
from the defendant, alleging that, by reason of the provisions contained 
in the several policies and payments thereunder, plaintiff has become 
and is now subrogated, to the extent of such payments, to all the rights 
of recovery existing in favor of J. A. Ricks, J. S. Wagstaff, and P. L. 
Page, and against the defendant, on account of the wrongful, careless 
and negligent burning of said tobacco. For this position plaintiff relies 
upon the following authorities: Ins. Co. v. R. R., 182 N. C., 75; Cun- 
ningham v. Rk. f., 189 N. C., 484; Fidelity Co. v. Grocery Co., 147 
N. C., 513; Ins. Co. v. R. #., 165 N. C., 136, and cases there cited. See, 
also, Powell v. Water Co., 171 N. C., 290; U. 8S. v. Amer. Tob. Co., 166 
U. S., 468, 41 L. Ed., 1081. 

Defendant seeks to avoid liability to the plaintiff in the present suit, 
not because of any want of negligence on its part in setzing out the fire, 
but because of a stipulation in each of the policies to the effect that the 
insurance company shall not be hable for loss or damage occurring “if 
the interest of the insured (in the property) be other than unconditional 
and sole ownership.” The policies were taken out in the name of J. A. 
Ricks, as sole owner, whereas his tenant, J. S. Wagstaff, and P. L. Page 
each owned an interest in the property, and this fact was known to the 
plaintiff’s agent at the time of the issuance and delivery of said policies. 
Indeed, when plaintiff made settlement for the loss, the money was 
divided and paid to the different owners according to their respective 
interests. Hence, the stipulation of “unconditional and sole ownership” 
was walved by the insurance company, making its lability absolute 
under the policies. The rule applicable is stated by Douglas, J., in 
Horton v. Ins. Co., 122 N. C., 508, as follows: 

“Tt is well settled in this State that the knowledge of the local agent 
of an insurance company is, in law, the knowledge of the principal; that 
the conditions in a policy working a forfeiture are matters of contract 
and not of limitation, and may be waived by the insurer, and that such 
waiver may be presumed from the acts of the agent,” citing a number 
of authorities. See, also, Johnson v. Ins. Co., 172 N. C., 147; Robinson 
v. B. of L. F. and E.,170 N. C., 548; Modlin v. Ins. Co., 151 N. C., 48, 
and Arnold v. Amer. Ins. Co., 25 L. R. A. (N. S.), 6, and note. 

From the foregoing it follows that the defense based upon the alleged 
ground of non-liability on the part of the insurance company, because 
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the policies in question were not legally enforceable, must be denied. 
19 Cye., 894. “Moreover, if the insurer has paid the loss, the fact that 
it might have successfully contested the claim under the policy and 
relieved itself of lability to the insured, does not affect its right of sub- 
rogation. The equities between the insurer and the insured are not 
matters with which the wrong-doer has any concern.” Briefs on the 
Law of Insurance, by Cooley, Vol. IV, p. 3896. See, also, Pearse v. 
Quebec 8. S. Co., 24 Fed., 285. 

Defendant further contends that, in assessing the value of the prop- 
erty destroyed, the rule stipulated in each of the policies of insurance is 
alone applicable in the present suit. This was as follows: “The cash 
value of the leaf tobacco covered by this policy shall be computed at not 
more than the average price obtained on sales of leaf tobacco in public 
sales warehouses nearest to the agency issuing this policy, said sales to 
embrace a period of one week prior to date of fire, as per authentic 
official records of such warehouses; said average price to be found by 
dividing the total quantity sold during the period specified into the total 
price obtained during said period.” 

This method of ascertaining the value of the property injured or 
destroyed is a matter of contract between the insurer and the assured, 
and with which the wrong-doer, or tort feasor, can have no concern, as 
he is not a party to the contract. Monticello v. Mollison, 58 U. S., 152. 
He is bound to make satisfaction for the injury he has done, and no 
more, without inquiry as to the relative rights, inter se, of the parties 
claiming the damages. In re Harris, 57 Fed., 247. Huis only interest 
in this respect is to be protected against a second claim for the same 
injury or loss. The measure of damages, so far as the present defendant 
is concerned, is the fair market value or the fair cash value of the 
property destroyed, at the time and place of its destruction. Grubb v. 
Ins. Co., 108 N. C., 472; 14 R. C. L., 1304. If this be equal to, or in 
excess of, the sum paid by plaintiff to the owners of the property, the 
defendant 1s in no position to complain. Powell v. Water Co., supra. 

The remaining exceptions are without special merit, and they warrant 
no extended discussion. From a careful perusal of the whole record, we 
have found no error, and this will be certified. 

No error. 
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KATHLEEN TYNDALL anp RUTH TYNDALL y. T. R. TYNDALL 
AND LOUISE TYNDALL. 


(Filed 17 October, 1928.) 


1. Trusts—Resulting Trusts—Husband and Wife—Purchase Money— 
Evidence. 

Where the wife has furnished the purchase money for lands, and the 
husband has taken a deed conveying the legal title to himself, without 
valid agreement between themselves that he should acquire it, the law 
raises a resulting trust in the lands in favor of the wife, the husband 
holding the mere legal title under the general equitable principles apply- 
ing, which she may enforce as the beneficial owner. The rule admitting 
parol evidence to rebut a resulting trust has no application to the facts 
of this case. 


2. Same—Descent and Distribution—Statutes, 

The resulting trust in favor of the wife in lands the legal title to which 
has been acquired by her husband by deed is now descer.dible to her heirs 
under our canons of descent, defining seizin to be any right, title or 
interest in the inheritance, under the definition of seizin, for the purpose, 
being any right, title or interest in the inheritance (C. 8., sec. 1654, 
rule 12), though she may not have been in separate possession thereof 
during her life. Barrett v. Brewer, 153 N. C., 547, cited and distinguished. 

3. Same—Tenant by the Curtesy. 


Where the husband had the legal title to lands conveyed to him, in 
which the wife had a trust resulting in her favor, she having furnished 
the purchase money, after her death her husband is entitled to an estate 
therein as tenant by the curtesy (C. S., sec. 1654, rule 12), there being 
children of the marriage born alive and capable of inheriting. The old 
common-law rule, and changes therein made by statute, discussed by 
ADAMS, J. 


AppEaL by all parties from Calvert, J., at June Term, 1923, of 
LENorR. 

Civil action. W. J. Tyndall and Addie E. Tyndall were husband and 
wife. On 15 November, 1898, J. A. McDaniel and wife executed a deed 
in fee simple to W. J. Tyndall for a lot in the city of Kinston, the entire 
consideration thereof, according to the verdict of the jury, being the sole 
and separate money of Mrs. Tyndall. A small house was then built on 
the lot and was occupied by the family, the plaintiffs contending that it 
was built by W. J. Tyndall, the defendants contending that the money 
which went into the building was the property of the wife, and that a 
part of it was secured by a mortgage on the property. On this question 
the evidence is not definite. The plaintiffs were the only children born 
of this marriage. While the family were living in this house, W. J. 
Tyndall died, but the date of his death does not appear. On 23 Feb- 
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ruary, 1904, Addie E. Tyndall and T. R. Tyndall were united in mar- 
riage, and on 6 January, 1905, the defendant Louise was born. The 
evidence indicates that Mrs. Tyndall did not know that the title to the 
lot was taken in the name of her first husband until some time after her 
second marriage. She died 28 November, 1908, survived by the parties 
to the action. 

The object of the suit is to remove an alleged cloud from the plain- 
tiffs’ title. 


Cowper, Whitaker & Allen for plaintiffs. 
Rouse & Rouse and P. D. Croom for defendants. 


PLAINTiFFs’ APPRAL. 


Apams, J. The plaintiffs rest their alleged cause of action on these 
two grounds: (1) The complete title to the lot vested in their father, 
W. J. Tyndall, as grantee of McDaniel, and upon his death descended 
to the plaintiffs as his heirs at law. (2) Even if the lot was paid for 
out of money belonging to Mrs. Tyndall, she did not contest or dispute 
the title during the life of her first husband, and had only a right in 
equity and not such seizin as was necessary to transmit the inheritance 
to her heirs. 

On the other hand, the defendants insist that out of the purchase by 
W. J. Tyndall there arose a resulting trust in favor of Mrs. Tyndall, 
whereby she held such title or estate in the property as was descendible 
to her surviving children, subject to the curtesy of her surviving hus- 
band. The rights of the parties are dependent upon a proper solution 
of these respective contentions, and the solution cannot be worked out 
without reference to the equitable doctrine of trusts. 

By means of the doctrine of uses as developed in the common ce. the 
title to land was decomposed or separated into the constituent elements 
of legal and beneficial ownership, the feoffee holding the legal title with 
no beneficial right, and the cestut que use the beneficial interest with no 
legal title. While the feoffee was originally regarded in law as the real 
owner, the cestuz que use could alien or devise the use, which, if not 
aliened or devised, descended according to the rules of the common law 
pertaining to inheritances in land. This situation developed two classes 
of beneficial interests—the simple use and the special trust—each of 
which was enforceable by a subpena issuing out of chancery; for the 
courts of common law took no cognizance of these equitable interests. 
But no restraint was imposed on the feoffee’s right of alienation; con- 
sequently, if the feoffee and the cestui que use disposed of their respec- 
tive interests, the alienee of the feoffee could interfere with the beneficial 
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enjoyment of the alienee of the cestuz que use. This was one of the 
several evils which occasioned the enactment of the statute of uses (27 
Henry VIIL). 

It was the purpose of this statute to execute the use or to transfer the 
use into possession by providing that wherever one person was seized 
of an estate for the use of another, the cestuz gue use should be deemed 
to be seized and possessed of the same estate in the land that he had in 
the use, and should have power to protect his possession by action or 
entry for waste, disselzin, trespass, condition broken, or other similar 
wrong. Under these circumstances the estate could be dealt with at law, 
and the cestur que use was no longer compelled to appeal to the con- 
science of the feoffee or to call in aid the powers of a court of chancery. 
But in construing the statute the courts afterwards concluded that there 
were certain uses which the statute did not execute—-for example, an 
estate to A to the use of B in trust for C. At law, it was held that the 
statute extinguished A’s interest and transferred the legal estate to B, 
but did not affect the trust for C. Although B was bound in good con- 
science to give C the enjoyment of the estate, still at law C had no 
remedy, and he could proceed, as before the statute, only by subpeena in 
chancery to compel. B to execute the trust. There were other non- 
executed uses which could not be enforced in a court of law; and the 
courts of chancery, for the purpose of compelling performance, took 
jurisdiction of the uses which were not executed by the statute, from 
which situation was evolved the modern doctrine of trusts. Pollock & 
Maitland’s His. Eng. Law, Vol. 2, pp. 226, 236; Select Essays in Anglo- 
Am. Legal His., Vol. 1, p. 218; 2 Bl. Com., 328; Bispham’s Prin. Eg., 
84 et seqg.; 1 Perry on Trusts, Chs. 1 & 10; 4 Kent’s Com., 290; MWecDo- 
nogh’s Exs. v. Murdoch, 15 Howard, 367, 14 L. Ed., 750. 

From the foregoing discussion it 1s apparent that where land is held 
by a trustee for the benefit of another, the courts of chancery generally 
treat the cestu: que use or cestur gue trust as the beneficial owner of the 
land, and not the mere possessor of an equitable right. “Under the 
system now generally prevailing, the cestui que trust is regarded as the 
real owner of the property, the trustee being merely a depositary of the 
legal title. His is not a property right, but a legal duty, founded upon 
a personal confidence; his estate is not that which can be enjoyed, but 
a power that may be exercised. No person but the trustee, or one 
claiming under him, can set up his legal estate against the equitable 
estate of the cestui que trust.” 39 Cyc., 203. 

If it be contended that the doctrine we have referred to applies to 
express trusts and not to those arising by implication of law, and that in 
the latter class entry or actual seizin is necessary to the inheritance, a 
sufficient answer may be found in the change brought about by amend- 
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ments to the canons of descent. The subject is clearly and fully dis- 
cussed by Justice Walker in Farly v. Barly, 1384 N. C., 258, in which 
he emphasizes the distinction between the actual or legal seizin formerly 
necessary to cast the descent and the right, title or interest in the inherit- 
ance which constitutes a sufficient selzin under the amended rules. 
Revised Statutes, ch. 38; Revised Code, ch. 38; C. S., ch. 29, see. 
1654 (12). In that case he said: “We must conclude, after carefully 
reading Lawrence v. Pitt, 46 N. C., 344, which was decided in 1854, that 
it was thought the then existing law as declared by the Court, which 
had its origin in the feudal system, and which was applied in that case, 
should be changed and brought more into harmony with modern condi- 
tions and requirements. It was manifestly in consequence of that de- 
cision that the amendments to the Revised Statutes of 1836 were made 
in the Revised Code of 1854, which amendments are as follows: “Rule 1 
of chapter 38 of the Revised Statutes provides that ‘Inheritance shall 
lineally descend to the issue of the person who died last, actually or 
legally seized, forever, but shall not lineally ascend, except as is herein- 
after provided for’; while section 1 of chapter 38 of the Revised Code 
provides that ‘When any person shall die seized of any inheritance, or 
of any right thereto, or entitled to any interest therein, not having 
devised the same, it shall descend under the following rule: Rule 1. 
Every inheritance shall lineally descend forever to the issue of the per- 
son who dies last seized, entitled or having any interest therein, but 
shall not lineally ascend, except as hereinafter provided.’ 

“By the proviso to rule 6 of the Revised Statutes, where the person 
last seized left no issue, nor brother, nor sister, nor the issue of such, 
the inheritance vested for life only in the parents of the intestate, or 
either of them, or the survivor of them, while in the corresponding rule 
in the Revised Code and the present Code it vests.in the father, if living, 
and if not, then in the mother, if living, in fee. But in order that the 
meaning of the Legislature, as expressed in section 1 of the Revised 
Code, might be made plain and unmistakable, it was enacted by rule 13 
of chapter 38 that ‘Every person in whom a seizin is required by any 
of the provisions of this chapter shall be deemed to have been seized, if 
he may have had any right, title or interest in the inheritance.’ 

“We therefore see that the seizin, either in law or in deed, of the com- 
mon law is not the seizin of the statute. The former requires that there 
shall be either actual possession or the right of immediate possession, 
while the latter requires that there need be only a right to or interest 
in the inheritance, with or without actual possession or the present 
right of possession, in order to establish a stock sufficient as a source of 
descent.” 
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The seizin of the common law was a seizin either in deed or in law, 
and, as suggested in Harly’s case, the principle of the ancient law of 
inheritance was that the stock of descent could be established only by 
seizin in deed—by the actual occupation of the land with intent to claim 
a freehold interest. As indicated, this principle of the common law 
was materially changed by the amendments we have cited. C. S., sec. 
1654 (12). Sears v. McBride, 70 N. C., 152. It is in the light of these 
changes that Lawrence v. Pitt, 46 N. C., 344, Thompson v. Thompson, 
46 N. C., 480, and similar cases should be considered. The decision in 
Barrett v. Brewer, 153 N. C., 547, is not inconsistent with this position, 
for it was there held that mere color of title in the absence of possession 
did not descend to the heir because the ancestor had no title and could 
avail himself of “color” only by actual possession. 

At the time of her death, did Mrs. Tyndall have such right, title, or 
interest in the lot in question? The answer to the only issue submitted 
shows that the entire purchase price of the land was paid with her 
money. Her husband made the purchase and took title in his own 
name. This transaction created a resulting trust in favor of Mrs. Tyn- 
dall, such as arises by implication of law, and is founded upon the pre- 
sumed intention of the parties. In Beam v. Bridgers, 108 N. C., 277, 
the Court said: “It is a well-settled principle that where, on the pur- 
chase of property, the conveyance of the legal estate is taken in the name 
of one person, but the purchase-money is paid by another at the same 
time or previously, and as a part of one transaction, a trust results in 
favor of him who supplies the purchase-money. Adams Kq., 33; Malone 
on Real Property, 509. The principle has frequently been applied 
where land is purchased with funds arising from the separate estate 
of the wife (Cunningham v. Bell, 83 N. C., 328; Lion v. Akin, 78 
N. C., 258) or with funds which, by agreement of the husband, are to 
be treated as such separate estate. Hackett v. Shufora, 86 N. C., 144, 
and the cases cited.” Lyon v. Atken, supra; Ross v. Hendrix, 110 N. C.,, 
403; Brisco v. Norris, 112 N. C., 671; Ray v. Long, 128 N. C., 90; 
McWhirter v. McWhirter, 155 N. C., 146. 

When in such cases the relation of husband and wife exists, the hus- 
band holds the legal title, it has been said, as a mere naked form and 
as evidence of title in favor of his wife. 26 R. C. L., 1228. In our 
decisions the wife’s interest has been defined as a “beneficial interest” 
or an “equitable estate’; and it has been held that such interest or 
estate makes her the “equitable owner” or the “absolute owner” of the 
property held in trust. Pegues v. Pegues, 40 N. C., 418; Cunningham 
v. Bell, 83 N. C., 328; Brisco v. Norris, supra; Cobb v. Edwards, 117 
N.C., 245; Houck v. Somers, 118 N. C., 607. 
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For these reasons upon the record as now presented we must hold that 
Mrs. Tyndall’s right, title, and interest in the lot descended to her chil- 
dren as tenants in common and that the defendant Louise should not 
be excluded from participation therein. 

Also we think his Honor properly refused the prayer for instructions 
tendered by the plaintiffs. While parol evidence may be received to 
rebut a resulting trust (Summers v. Moore, 1138 N. C., 403) our de- 
cisions hold that where a husband buys land with his wife’s money and 
takes title in his own name a resulting trust arises in favor of the wife 
in the absence of an agreement to the contrary; and we find no evidence 
whatever of an agreement that the wife or the defendants or either of 
them should relinquish the beneficial ownership created by the trust. 
Kirkpatrick v. Holmes, 108 N. C., 206; Ross v. Hendrix, supra; Ray v. 
Long, supra. 

While we do not approve the ruling that Mrs. Tyndall had only a 
right in equity, we concur in his Honor’s conclusion that the plaintiffs 
and the defendant Louise are seized in fee of the land as tenants in com- 
mon, each having a one-third undivided interest therein, subject to the 
eurtesy of T. R. Tyndall as adjudged in the defendants’ appeal. On 
the plaintiffs’ appeal as thus modified the judgment is affirmed. 

Modified and affirmed. 


AppEAL OF T. R. Tynpatu. 


Apams, J. His Honor adjudged that the defendant T. R. Tyndall 
has no interest in the land and is not entitled to an estate therein as 
tenant by the curtesy. 

At common law the four requisites of a tenancy by the curtesy con- 
summate were marriage, seizin of the wife, issue, and the death of the 
wife; and the wife’s seizin must have been not a mere right or seizin 
in law, but actual possession or a seizin in deed. 2 Bl. Com., 127; 
Gentry v. Wagstaff, 14 N. C., 270; Nixon v. Williams, 95 N. C., 103. 
This principle prevailed with us before the adoption of the Revised Code 
(1 January, 1856), but since that time, as we have said in the plain- 
tiffs’ appeal, seizin in deed or actual possession is not essential to the 
devolution of estates. Sears v. McBride, 70 N. C., 158; Norcum v. 
Savage, 140 N. C., 473; Harly v. Karly, supra. 

In the present case the four requisites of such tenaney concur, the 
wife’s seizin being such as to cast the descent under the amended 
canons; and the defendants consequently have a life estate in the land 
as tenants by the curtesy. On the defendants’ appeal the judgment is 

Reversed. 
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S. P. HANCOCK anp GEORGE W. HUNTLEY, Trapine as HANCOCK- 
HUNTLEY COMPANY, v. T. 8S. SOUTHGATE, G. D. POTTER, J. C. 
MALBON and ELIAS ETHRIDGE, Traping as SOUTHGATE PACK- 
ING COMPANY. 

(Filed 17 October, 1928.) 


J. Evidence——Nonsuit—Trials—Questions for Jury—Partnership—Vendor 
and Purchaser—Instructions. 


Defendant’s motion as of nonsuit, upon the evidence introduced at the 
trial of the cause, is properly denied, though the evidence is circum- 
stantial, if the plaintiff's evidence, taken collectively, is more than a 
scintilla tending to establish the plaintiff's demand; and upon conflict- 
ing evidence the issue is for the determination of the jury; and in this 
case held there was more than a scintilla of evidence tending to show 
the liability of an alleged partnership, for goods sold and delivered to 
it through one who purchased for himself, but in the name of the defend- 
ant partnership, denying liability. The court’s instruction is approved. 

2. Same—Judgments—Statutes. 

Where, in an action against a partnership, service of summons has 
been made on some of the partners but not all, upon a verdict in plain- 
tiff’s favor, a judgment is properly entered binding upon the partner- 
ship’s joint property, and upon the individual members served, but not 
individually upon those not so served with process. C. S., sec. 497 (1). 


ApprraL by defendant T. 8. Southgate from Grady, J., at June Term, 
1923, of CARTERET. 

Civil action. The plaintiffs, who are partners, claim that they sold 
defendants, who are partners, trading as Southgate Packing Company, 
certain fertilizers, goods, supplies and merchandise from and during 
the period of January, 1920, to 27 April, 1921, totaling the sum of 
$3,044.70. 

The plaintiffs further allege that G. D. Potter was general manager 
of the Southgate Packing Company at the time the fertilizer, etc., was 
sold. 

The defendant G. D. Potter was served with summons but filed no 
answer. T.S. Southgate alone files an answer and denies that he is in 
any way liable to plaintiffs, and says that “Southgate Packing Com- 
pany is an unincorporated entirety, owned exclusively by T. S. South- 
gate.” 

Hancock-Huntley Company, the plaintiffs, and Southgate Packing 
Company both did business in the town of Beaufort, N. C. The testi- 
mony of G. W. Huntley, one of the plaintiffs, was substantially as fol- 
lows: He knew Southgate Packing Company only so Zar as Mr. Potter 
told him, and the stationery spoke for itself; that defendant G. D. Pot- 
ter told him he was a member of Southgate Packing Company from its 
organization in 1920. He sold Southgate Packing Company, under 
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G. D. Potter, manager, during the spring of 1921, some forty (40) tons 
of fertilizer, several items of salt in lots of ten (10) bags each. Also 
bargained to sell a hay press to be used on Southgate farm at Sea Level. 
They owed the plaintiffs for salt, hay press, plow and fertilizer. That 
he loaded 44 bags of fertilizer on a barge in charge of L. W. Hassell to 
go to T. S. Southgate’s farm at Sea Level. All of his dealings had been 
with Southgate Packing Company, and they owed plaintiffs $3,044.70, 
and no part had been paid. Potter told him to charge it to Southgate 
Packing Company, to be used on his contract. No one but Potter said 
anything to him about it. The orders for fertilizer were from Potter, 
or his bookkeeper. The various items of fertilizer were delivered by 
phone order of the manager of Southgate Packing Company and in- 
voices mailed immediately each day covering delivery made to South- 
gate Packing Company, Beaufort. Knew Southgate Packing Company 
several years prior to 1920. Sold them fertilizer in 1917, 1918, 1919, 
and 1920. Prior to 1920, Southgate Packing Company had not, to 
his knowledge, furnished fertilizer to any farmers. All prior accounts 
with Southgate Packing Company, from 1917 to 1921, had been paid. 
Never before 1921 did plaintiffs have any contract to furnish fertilizer 
to Southgate Packing Company or Potter, or to other persons for 
them. The first deal of this kind — Potter proposed to give plaintiffs 
$1,000 cash and notes for two-thirds of the account, 60 and 90 days. 
Plaintiff made the note out “Southgate Packing Company, per oe. hi 

and then Potter said the fertilizer was for him personally. Plaintiffs 
charged $90 for a hay press, $15 for a plow, the hay press and plow 
to be tried out and if satisfactory paid for, and $2,939.70 for ferti- 
lizer—total claims, $3,044.70. Huntley produced dupheates of the 
original charges of fertilizer as delivered to Southgate Packing Com- 
pany, originals were sent to Southgate Packing Company. He never 
had any personal transactions with Potter. 

Several witnesses testified that they farmed and planted potatoes in 
1921. Got the fertilizer from plaintiffs. Potter sent them to plaintiffs 
for the fertilizer. It was also in evidence that Southgate and Potter 
cultivated 56 acres in potatoes, and that Southgate Packing Company, 
through Potter, furnished the fertilizer. 

L. W. Hassell, for plaintiffs, testified that he was at one time employed 
by Southgate Packing Company and that the firm was composed of 
Potter, Malbon and Ethridge. Mr. Potter was manager at this end. 
He worked under Potter. In 1921 he transferred fertilizer for Potter 
down to Southgate farm, four tons of which came out of plaintiff’s 
store. Southgate plant was engaged in packing oysters and tomatoes. 
Did not know what, if any, interest Mr. Potter and other gentlemen 
had in the business. “All I ever heard was what I learned from the 
letter head.” This was in substance plaintiff’s testimony. 


280 IN THE SUPREME COURT. [186 


—— 





HANCOCK v. SOUTHGATE. 

T. S. Southgate, one of the defendants, testified as follows: “I have 
never had a partner. I had Mr. Potter, Mr. Ethridge and Mr. Malbon 
direct the affairs of the company at Beaufort; they received a per- 
centage. They had no authority to make debts for Southgate Packing 
Company. They received salary. For eleven years Southgate Pack- 
ing Company has been engaged in packing oysters almost exclusively. 
In 1920 we bought some potatoes and undertook to sell them in order 
to give the factory something to do. I never at any time authorized 
Mr. Potter to make contracts for furnishing fertilizer; nor did I ever 
receive or accept any such contract, if made. Bought no fertilizer 
except 60 tons sent down by me from Norfolk. First I knew of this 
matter was in July, when they wrote and asked me if I was going to 
pay this bill and for hay press and plow. I at once told them I had 
not bought, or authorized to be bought, any fertilizer; so far as hay 
press and plow, that was Potter’s own personal business. Had no con- 
tract with Pamlico Fertilizer Company in 1921, and in fact advised 
them I would not furnish any fertilizer before a bag was furnished of 
this in dispute. Identified letter. J dictated it. At top appears names 
of T. S. Southgate, G. D. Potter, J. OC. Malbon, Elias Ethridge; that 
is a form of terminology used with Southgate Packing Company. Those 
men are my agents. They do not constitute Southgate Packing Com- 
pany. Have registered my name in Raleigh. Planted potatoes in 1921. 
Mr. Potter directed operations, under name of Southgate Packing Com- 
pany. Mr. Potter sold the potatoes, those that came from the 56 acres. 
I never at any time authorized Mr. Potter to buy any fertilizer from 
Hancock-Huntley Company.” 

The letter head referred to above is as follows: 


T. S. SOUTHGATE G. D. POTTER J.C, MALBON 
ELIAS ETHRIDGE 
SouTHGATE Packing Company 
Packers 
High-Grade Sea Foods and Vegetables 
Manufacturers 


Crushed Oyster Shells and Agricultural Lime 
Norfolk, Virginia 


Brands: Cove OYSTERS 
DOUBLE EAGLE S1iRIMP 
POTTER BEANS 
BaBy Mary TOMATOES 


SWEET POTATOES 


Factory: Beaufort, N. C. 
August 5, 1921. 
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G. D. Potter, for the defendants, testified substantially as follows: 
Was in Beaufort in 1921. I bought fertilizer from Hancock-Huntley 
Company for my personal account without reference to Mr. Southgate. 
Told plaintiffs Southgate Packing Company had nothing to do with it. 
I was a salaried man with Southgate Packing Company. Had no 
interest in Southgate Packing Company except if I made a profit for 
him I got a per cent. Southgate is owner and proprietor of Southgate 
Packing Company. Farm and packing company are both owned by 
Southgate. Those gentlemen on that letter head had nothing to do 
with the business. I did sign contracts. (These contracts were certain 
contracts between Southgate Packing Company, of Norfolk, Va., by 
G. D. Potter, manager, and individuals who were furnished fertilizer 
to grow potatoes.) I sent these individuals to plaintiffs to get fertilizer 
for myself personally. Letter heads have been in use about ten years— 
used by Potter & Southgate. The credit was extended to me. 

The following issues were submitted to the jury: 

“1, At the time of the transaction referred to in the complaint, were 
T. S. Southgate, G. D. Potter, J. C. Malbon and Ehas Ethridge co- 
partners in trade, doing business under the name of Southgate Packing 
Company? Answer: ‘Yes,’ 

“2. If so, in what amount, if any, is Southgate Packing Company 
indebted to the plaintiffs? Answer: ‘$3,044.70. 

“3. If not, in what amount is defendant Potter indebted to the plain- 
tiffs? Answer: ‘ ce 





C. R. Wheatley for plaintiffs. 
Julius F. Duncan for defendant. 


Crarkson, J. The main assignments of errors by the defendant T. S. 
Southgate are: (1) refusal to nonsuit plaintiffs at close of plaintiffs’ 
evidence; (2) refusal to nonsuit plaintiffs at close of all the evidence. 

No summons has been served on J. C. Malbon and Ehas Ethridge. 
The defendant G. D. Potter was served with summons, but filed no 
answer, and admits liability. The only question involved in this appeal 
is the hability of T. S. Southgate. 

The evidence, taken in a light most favorable to plaintiffs, on the 
motion of nonsuit, at the close of all the evidence, was circumstantial. 
There were many circumstances pointing to the fact that T. S. South- 
gate was a partner in the business and that he obtained beneficial results 
from the transaction. These circumstances, standing alone, would not 
be sufficient, but taken all together, and the further fact that he obtained 
some benefit from the fertilizer, would, under the evidence in this case, 
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entitle the plaintiffs to have the matter submitted to the jury. From 
the facts and circumstances the jury might reasonab.y infer that the 
defendant Southgate was a partner. There was more than a scintilla 
of evidence of this fact. Where there is any evidence to support plain- 
tiff’s claim it is the duty of a judge to submit it to the jury, and the 
weight of such evidence is for the jury to determine. The court below 
was correct in refusing to nonsuit at the close of all the evidence. 

Stacy, J., in Harper v. Supply Co., 184 N. C., 205, says: “The defend- 
ants rely chiefly upon their exception to the refusal of the court to grant 
their motion for judgment as of nonsuit, made first at the close of the 
plaintiff’s evidence, and renewed at the close of all the evidence. The 
first exception has been waived by the defendants. Smith v. Pritchard, 
173 N. C., 720. They had the right to rely on the weakness of the 
plaintiff’s evidence when she rested her case; but, having elected to 
offer testimony in their own behalf, they did so cum onere, and only 
their exception noted at the close of all the evidence may now be urged 
or considered,” citing C. S., 567; Blackman v. Woodmen of World, 184 
N.C., 75; S. v. Killian, 1738 N. C., 792. 

In Williams v. Mfg. Co., 177 N. C., 515, Walker, J., says: “There 
was evidence given for the defendant which conflicted with that intro- 
duced by the plaintiff, but the jury alone could settle this conflict; and 
while the plaintiff did not make out a strong case, but rather a weak 
one, when we review all of the facts in concourse, we cannot withdraw 
the case from the jury, who are the triers of the facts, if there is any 
evidence reasonably tending to support the plaintiff’s allegations,” citing 
Witthowsky v. Wasson, 71 N. C., 451; Byrd v. Express Co., 189 N. C., 
273, and cases cited. 

The defendant Southgate complains of the charge of the court below 
in his other exceptions. We have examined the record carefully and 
ean find no reversible error. The whole matter was left to the jury— 
the burden of the greater weight of the evidence put on plaintiffs by 
the court below—and the jury found the issues for the plaintiffs. The 
jury is responsible for the findings of fact, the court can only declare 
the law. We can find no error in law. . 

The judgment seems to be drawn in conformity wita C. S., sec. 497, 
subsec. 1, which is as follows: “If the action is against defendants 
jointly indebted upon contract, he may proceed against the defendants 
served, unless the court otherwise directs, and if he recovers judgment 
it may be entered against all the defendants thus jointly indebted, so 
far only as that 1t may be enforced against the join: property of all 
and the separate property of the defendants served, and if they are 
subject to arrest, against the persons of the defendants served.” 

The judgment of the court below is affirmed. 

No error. 
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STUART TURLINGTON, Apr. or B. C. LUCAS, DEcEASED, 
v. PHEBE LUCAS. 


(Filed 17 October, 1923.) 


1. Estates—Husband and Wife—Entireties—Right of Survivorship. 

The right of survivorship exists between husband and wife in devises 
or conveyances of land to them in entirety, which, during the continu- 
ance of this estate, is not subject to execution for the debts of either, 
and this estate may not be severed without the conveyance of the sole 
title by the one to the other, and except by a divorce @ vinculo. 

2. Same—Personal Property—Constitutional Law. 

The common-law rule giving to the husband the actual or potential 
ownership of the separate choses in action belonging to his wife by re- 
ducing them into possession is now changed by the Constitution of 1868, 
State Const., Art. X, sec. 6, giving to the wife the sole ownership of her 
separate estate. 

3. Same. 

The right of survivorship recognized as now existing between husband 
and wife as to lands held by them in entirety does not apply to personal 
property so held. 

4. Same—Mortgages—-Executors and Administrators, 


Where a husband and wife convey to a third person lands held by 
them in entirety and receive bonds from the purchasers, secured by a 
mortgage thereon for part payment of the purchase price, the bonds so 
received are regarded and dealt with as personal property to which the 
jus accrescendi is inapplicable; and where the husband then dies, one-half 
the value of such bonds goes to his administrator, or personal representa- 
tive, and the other half thereof is the property of his wife. 

5. Same—-Limitation of Actions. 


The statute of limitations will not run against the estate of either the 
husband or wife in lands held by them in entirety, unless it is a bar to 
them both. 


AppreaL by both parties from Horton, J., at May Term, 1923, of 
HARNETT. 

Civil action. Submission of controversy without action, and the 
statement of facts are as follows: 

“1. The plaintiff is the duly qualified and acting administrator of 
B. C. Lueas, deceased, and the defendant, Phebe Lucas, is the wife of 
said deceased, both plaintiff and defendant being residents of Harnett 
County, North Carolina. 

“2. The said B. C. Lucas died intestate, a resident of Harnett County, 
North Carolina, on 21 February, 1923, leaving him surviving six chil- 
dren and a widow, who 1s the defendant in this action. 
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“3, That on or about 22 October, 1919, the plaintiff’s intestate and 
his wife, the defendant, joining in the conveyance, sold and conveyed 
three tracts of land, containing in the aggregate 72.1 acres, to C. F. 
Strickland and E. B. Durham, and as part of the purchase price ac- 
cepted fourteen bonds, in the sum of $500 each, secured by a deed of 
trust on the property, three of said bonds having been heretofore paid, 
leaving eleven of said bonds, aggregating $5,500 and interest, due 
serially on 1 January, 1924, to and including 1 January, 1934. 

“4. That the aforesaid bonds and deed of trust were executed by 
C. E. Strickland and E. B. Durham to the plaintiff’s intestate, B. C. 
Lucas, and wife, Phebe Lucas, said deed of trust being registered in 
the office of the Register of Deeds for Harnett County, in Book 117, 
page 364. 

“5. That the plaintiff insists that there can be no entirety in per- 
sonal property, and therefore the aforesaid bonds secured by said deed 
of trust should go into his hands, as administrator of the B. C. Lucas 
estate, and be distributed by him, share and share alike, among the 
heirs at law of his intestate, the personal estate being otherwise suffi- 
cient to pay debts, widow’s year’s support, ete. 

“6. Defendant insists that tenancy by entirety in personal property 
exists under the laws of North Carolina, and that therefore she is law- 
fully entitled to all of said bonds and deed of trust. 

“7, It is agreed that in the event plaintiff 1s successful in maintain- 
ing his position then he, as administrator, 1s to pay the court costs of 
this controversy; otherwise the same is to be paid by the defendant.” 

The court rendered the following judgment: 

“Tt is thereupon ordered, considered and adjudged that the estate of 
entirety in personal property does not obtain in North Carolina, and 
that the plaintiff is entitled to a one-half interest in and to the notes in 
controversy in this action as a tenant in common with the defendant, 
and that the defendant is entitled to a one-half interest in said prop- 
erty.” 

From the judgment both plaintiff and defendant excepted and ap- 
pealed to this Court. 


LL. L. Levinson for plaintiff. 
W. P. Byrd for defendant. 


Crarxson, J. The sole question raised by the controversy without 
action is: Does an estate by the entireties with the right of survivorship 
in personal property obtain in North Carolina? 

This is the first time that this question has been presented to this 
Court for decision. There have been obiter dicta but no direct authority 
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that there can be no survivorship in personalty. Where a bond is made 
to a husband and wife, on the death of either does the entire interest 
in the bond go to the survivor? We are of the opinion that it does not 
and the parties hold the interest in common, share and share alike. 

It is well settled in this State that when land 1s conveyed or devised 
to a husband and wife, nothing else appearing, they hold by entirety, 
vand, on the death of either, the survivor gets the entire estate in the 
land. This is applicable to conveyance or devise “during their natural 
lives.” The most recent authority in this State on the subject is by 
Walker, J., in Moore v. Trust Co., 178 N. C., 123, which is as follows: 
“The characteristics of the anomalous estate, which 1s denominated as 
one by the entirety, are well understood. Blackstone (Book 2, p. 182) 
defines this estate by these words: ‘If an estate in fee be given to a 
man and his wife they are neither properly joint tenants nor tenants 
in common; for husband and wife being considered one person in law, 
they cannot take the estate by moities, but both are seized of the entirety 
per tout et non per my, the consequence of which is that neither the 
husband nor the wife can dispose of any part without the assent of the 
other, but the whole must remain in the survivor. Mordecai’s Law 
Lectures (1907), 559. This Court has held that the husband is entitled 
to the income, increase or usufruct of the property. Long v. Barnes, 
87 N. C., 329; Simonton v. Cornelius, 98 N. C., 487; Bruce v. Nichol- 
son, 109 N. C., 204; Greenville v. Gornto, 161 N. C., 341; West v. A. L., 
140 N. C., 620. The estate was predicated upon the fact that in law 
the husband and wife, though twain, are regarded as one—there being, 
in other words, a unity of person, which has been called the fifth unity 
of this estate, the others being of time, title, interest and possession, 
which also belonged to an estate by joint tenancy. When land is con- 
veyed or devised to husband and wife, nothing else appearing, they 
take by the entirety, and upon the death of either, the other takes the 
whole by right of survivorship. 2 Bl. 182; Zopping v. Sadler, 50 
N. C., 857; Freeman on Cotenancy and Partition, sec. 64, and Harrison 
v. Ray, 108 N. C., 215, and the eases supra, beginning with Long v. 
Barnes. The statute (1784, ch. 204, sec. 5; Revisal of 1905, sec. 1579) 
abolishing the right of survivorship in joint tenancies does not apply 
to this estate. Motley v. Whitemore, 19 N. C., 587; Todd v. Zachary, 
45 N. C., 286; Woodford v. Higly, 60 N. C., 234.” 

The decision in the above case goes thoroughly into a discussion of 
this peculiar estate, with a concurring opinion by Clark, C. J. Allen, 
J.,in Freeman v. Belfer, 173 N. C., 581, and Hoke, J., in McKinnon v. 
Caulk, 167 N. C., 411, have written interestingly on this subject in sus- 
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taining the views above expressed. See, also, Odum v. Russell, 179 
N. C., 6; Jernigan v. Evans, 180 N. C., 89; Roberson v. Griffin, 185 
N.C., 38. 

This pecuhar estate has come down to us from the common law, and 
we deduce from the authorities in this State: 

That if an estate be given to A, B, C, and A and B are husband and 
wife, they being one person, will take a half interest, and C will take 
the other half. 

That neither husband nor wife can dispose of their interest, or any 
part thereof, without the assent of the other. The deed of either with- 
out the joinder of the other is void. Nor could a partition of the estate 
be had. 

That neither can such land be sold under execution or order of court, 
nor can the interest of either husband or wife be thus sold. 

That one cannot be barred by the statute of limitations unless the 
other be barred also. 

That this rule apphes to devises to man and wife, contracts to convey 
land to man and wife, and hkewise applies to a gift or devise to a man 
and his wife “during their natural lives.” 

That the interest and control is in the husband during the existence 
of the joint estate, or the joint lives of the two parties. 

Neither can convey during their joint lives so as to bind the other or 
defeat the right of survivor to the whole estate. Subject to the limi- 
tation above named, the husband has the same rights in it which are 
incident to his own property. By the overwhelming weight of authority 
the husband has the right to lease the property so conveyed to him and 
his wife, which lease will be good against the wife during coverture, 
and will fail only in the event of her surviving him. 

That the unity or entirety of the estate may be destroyed or dissolved 
by the joint acts of the parties, and the estate which was entire turned 
into a tenancy In common or into one in severalty, each taking sepa- 
rately a share thereof to be determined by them. 

A divorce a mensa ef thoro does not destroy the unity or entirety, but 
a divorce a vinculo does, as it destroys the unity and will convert the 
estate by entirety into one In common. 

That a conveyance of land in fee to husband and wife, they take by 
entireties with right of survivorship, and during their lives the lands 
are not subject to the debts of either, except with consent of both prop- 
erly given. 

That the interest of neither becomes subject to the lien, or any pro- 
ceeding to sell for the satisfaction of any judgment during their joint 
lives; nor can the interest of either be reached by the trustee in bank- 
ruptey during their joint lives. 
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Mr. Mordecai, in his Law Lectures, Vol. 1 (2d Ed.), p. 608, says: 
“The unity of man and wife, to the extent of being but one person in 
law, has been severed to a considerable extent by the Constitution of 
1868; for the husband can now convey directly to his wife, and thereby 
pass the legal title. And by complying with the provisions of the 
statute, the wife may convey directly to the husband. But notwith- 
standing this practical severance of their unity, the law as laid down 
by Blackstone remains the law in this State to this day. In this in- 
stance the maxim, cessante ratione, etc., seems to sleep.” 

This anomaly does not prevail in reference to personal property. 
Clark, C. J., in Gooch v. Bank, 176 N. C., 216, says: “The estate origi- 
nated in feudal reasons, that when the wife died the land should go to 
the husband by survivorship; but there was no such reason as to the 
personal property of the wife (italics ours), which became absolutely 
the property of the husband on marriage. There was no estate by 
entireties in personalty in England, and it has been abolished as to 
realty by the Married Woman’s Act of 1882. Thornley v. Thornley, 
2 Ch. Div. (1893), 229. The estate is an exception to the general rule, 
that where there is a conveyance or devise to two, they should hold as 
tenants in common, and gave to the husband survivorship in the wife’s 
realty, of which he had the income only, and not the absolute property, 
as he had of her personalty. . . . In this State we have no decision 
holding that there is an estate by entirety in personalty, and there is no 
reason in this case, and at this late day, to extend it to personalty, for 
the point does not arise on the facts in this case, and the judge below 
made no ruling upon it. The objection urged to the estate by entireties 
is not only that it is an anomaly in our judicial system, without any 
statute recognizing it, and that it is contrary to our policy as to property 
rights of women, as stated in the Constitution, but that it abstracts the 
property embraced in it from hability to debt during the joint lives, and 
that during all this time the husband enjoys the income from the wife’s 
half of the property, as well as from his own half. Whatever force may 
be given to these objections, the matter may well be left to the law- 
making department of the government. This Court has more than once 
suggested the abolition of the estate by entireties to the Legislature. 
Bynum v. Wicker, 141 N. C., 96; Finch v. Cecil, 170 N. C., 74, 75.” 

Clark, C. J., in Moore v. Trust Co., 178 N. C., 128, says: “I concur 
in all that is so clearly and convincingly stated in the opinion of 
Walker, J., and for the additional reason that when the land was con- 
verted into money the estate by entireties ceased, for in England, whence 
was derived this anomalous estate, there was never any estate by enttire- 
ties in personalty.” (Italics ours.) 
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The authorities in other States are conflicting. The text writers dif- 
fer. Schouler’s Domestic Relation (3d Ed.), latter part of section 193, 
says: “And the drift of modern policy, we may add, is unfavorable to 
extending to personalty this rule of survivorship, applicable originally 
to real estate.” 

“No Tenancy by the Entirety in Personal Estate—-We shall see, in 
another chapter, that if real estate is conveyed by deed to a husband 
and his wife, this creates in them a peculiar kind of tenancy, known as 
tenancy by the entirety; the consequence of which is, that during the 
coverture neither can alien the land to the prejudice of the rights of the 
other, and on the dissolution of the coverture by the death of one of 
them, the survivor takes the whole. Nothing of this sort 1s known in 
respect of personal property. Since the wife cannot own personal 
property in her possession in her own right, but whatever title she has 
to such property vests in the husband, if a chattel is given or sold to 
husband and wife jointly, the title passes wholly to him.” Bishop on 
the Law of Married Women, Vol. 1, sec. 211. 

“Tt is generally considered that there may be a right of survivorship 
in choses 1n action held in the name of husband and wife, but the courts 
are not wholly agreed as to this.” 30 C. J., p. 574, sec. 107. In the 
same section we read: “Other courts, however, hold that estates in 
entirety may exist only in lands and not in personality of any kind,” 
citing numerous authorities under note 28. 

There are a great many States that now hold that estates by entirety 
in personal property with the right of survivorship still exists. In re 
Sloan, 254 Pa., 346. 

In re Klenke’s Estate, 210 Pa., 572, citing Bramberry Appeals, 156 
Pa., 628. In this latter case the original deed was made to Bramberry 
and wife, and they sold the land, and the vendees gave a bond and mort- 
gage to secure the purchase price to both. 

In Den v. Hardenberg (5 Halsted, 42 N. J.), reported in 18 Am. 
Dec., p. 371 (this was a deed, to husband and wife, of land) the whole 
matter 1s exhaustively treated in note to this case, and the position of 
Bishop, supra, criticised. Boland v. McKowen, 189 Mass., 563; Phelps 
v. Sumons, 159 Mass., 415. See, also, 13 R. C. L., sec. 128, which quotes 
Bishop, and says: “There is authority that supports this view. This 
does not seem, however, to be in accord with the better authorities, and 
there seems to be no valid reason why such a tenancy may not exist as 
regards personal property.” 

A great many States hold that estates by entireties in personal prop- 
erty with the right of survivorship do not exist. 

It is, however, equally well settled in Michigan that there can be no 
estate by the entirety in personal property. In re Berry, 247 Fed., 700, 
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stating rule obtaining in Michigan, no survivorship as to personal prop- 
erty. The same rule applies in New York. In re McKelway, 221 N.Y., 
15, citing In re Albrecht, 186 N. Y., 91. See Whittlesey v. Fuller, 11 
Conn., 840; Sergeant v. Steinberger, 15 Am. Dec., 553; 2 Ohio, 305; 
Wilson v. Fleming, 138 Ohio, 68; Hoffman v. Stigers, 28 Iowa, 307. 

We could write ad infinitum on this ancient interesting legal heirloom 
that has come down to us from the common law. At common law, when 
a man married a woman her personal property and choses in action 
belonged to the husband; he could reduce them into possession. 

“So it is also of chattels personal (or choses) in action, as debts upon 
bond, contracts, and the lke: these the husband may have if he pleases; 
that is, if he reduces them into possession by receiving or recovering 
them at law. And upon such receipt or recovery they are absolutely 
and entirely his own, and shall go to his executors or administrators, or 
as he shall bequeath them by will, and shall not revest in the wife. 
But if he dies before he has recovered or reduced them into possession, 
so that at his death they shall continue choses in action, they shall sur- 
vive to the wife; for the husband never exerted the power he had of 
obtaining an exclusive property in them. And so, if an astray comes 
into the wife’s franchise, and the husband seizes it, it is absolutely his 
property; but if he dies without seizing it, his executors are not now 
at liberty to seize it, but the wife or her heirs; for the husband never 
exerted the right he had, which right determined with the coverture. 
Thus, in both these species of property the law is the same in case the 
wife survives the husband; but in case the husband survives the wife, 
the law is very different with respect to chattels real and choses in 
action; for he shall have the chattel real by survivorship, but not the 
chose in action, except in the case of arrears for rent due to the wife 
before her coverture, which, in case of her death, are given to the hus- 
band by statute, 32 Hen. VIII, ch. 37. And the reason for the general 
law is this: that the husband is in absolute possession of the chattel real 
during the coverture, by a kind of joint tenancy with his wife; where- 
fore the law will not wrest it out of his hands and give it to her repre- 
sentatives; though, in case he had died first, it would have survived to 
the wife, unless he thought proper in his lifetime to alter the possession. 
But a chose in action shall not survive to him, because he never was in 
possession of it at all during the coverture; and the only method he had 
to gain possession of it was by suing in his wife’s right; but as after 
her death he cannot (as husband) bring an action in her right, because 
they are no longer one and the same person in law, therefore he can 
never (as such) recover the possession. But he still will be entitled to 
be her administrator, and may, in that capacity, recover such things in 
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action as become due to her before or during the coverture.” 2 Black- 
stone’s Com. (Lewis Ed.), Vol. 2, sec. 434. 

So, at common law, if a bond was made, as in the instant case, to 
B. C. Lucas and wife, Phebe Lucas, an estate by entirety, with right of 
survivorship, would not exist. The wife’s interest in the choses in action 
would belong to the husband at common law, and he had a right to 
reduce it into possession, and all the personal estate owned by the wife 
at any time during the coverture became actually or potentially the 
absolute property of the husband. This is changed by the Constitution 
of 1868. 

“The real and personal property of any female in this State acquired 
before marriage, and all property, real and personal, to which she may, 
after marriage, become in any manner entitled, shall be and remain the 
sole and separate estate and property of such female, and shall not be 
liable for any debts, obligations or engagements of her husband, and 
may be devised and bequeathed, and, with the written assent of her hus- 
band, conveyed by her.as if she were unmarried.” State Const., Art. X, 
sec. 6. 

At common law, where real and personal property was made to hus- 
band and wife, there was survivorship in one and not in the other. We 
have stated the reasons for this difference. 

The principles of justice should always prevail in the adjustment of 
the rights of parties. This is in accord with the spirit of the present 
age. Where there is no evidence that there was an intention of a gift, 
en which many of the decisions are based, the fundamental of equal 
rights should prevail, and a division of equal shares adjudged. It 
was this idea of ait geal justice, following the common law as we inter- 
pret it, in the dicta supra of Chief Justice Clark, that there was no sur- 
vivorship in personal property, and each took share end share alike. 
The better reason, we believe, is with the opinion as expressed by the 
Chief Justice. We adhere to the position heretofore taken by the Court. 

B. C. Lucas and wife, Phebe Lucas, each had a half interest in the 
bonds, and on the death of B. C. Lucas his administrator, the plaintiff, 
took a half interest in the bonds, and the other half interest belonged to 
Phebe Lucas, the defendant. 

The judgment of the court was in accordance with law. 

Affirmed. 
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LOUISA RICHARDSON vy. CLARKE EGERTON. 
(Filed 24 October, 1923.) 


1. Bastardy—Civil Actions. 


Proceedings in bastardy for an allowance to be made to the woman are 
civil and not criminal, for the enforcement of police regulations, and 
C. S., see. 273, raising the jurisdiction of the justice of the peace to an 
amount not exceeding two hundred dollars, is not contrary to the pro- 
visions of our Constitution, Art. TV, see. 27. 
2. Bastardy — Courts — Justices of the Peace — Jurisdiction — Appeal— 
Agreement-——Qucestions of Law—Judgments. 


Where, on appeal from an award made to the woman in bastardy pro- 
ceedings, the counsel for both parties have waived a jury trial and agreed 
that the Superior Court judge should pass upon the questions of law 
involved, it is error for the judge, under the terms of the agreement, to 
increase the allowance awarded by the justice of the peace to the woman, 
and upon his aftirmance of the law applicable, the amount awarded by 
the justice is the amount of the judgment to be awarded in the Superior 
Court. 


Civin action, tried before Cranmer, J., at February Term, 1923, of 
FRANKLIN. 

Appeal by defendant. 

This was a bastardy proceeding, commenced before a justice of the 
peace, and from a judgment of the justice of the peace, in favor of the 
plaintiff, in the sum of $125 and costs, the defendant appealed to the 
Superior Court. 

A jury trial was waived, by consent, and the question of law was left 
to the decision of the court below. The court gave judgment in the sum 
of $200 in favor of the plaintiff, The defendant excepted to the judg- 
ment, and assigned as errors: 

1. That the judgment is contrary to law and unconstitutional; that 
the action was in tort, and the justice of the peace did not have original 
and exclusive jurisdiction of an amount in excess of $50. 

2. That the court erred in increasing the allowance to $200. 


Wiliam Y. Bickett and W. H. Yarborough for plaintiff. 
William H. Ruffin and Thomas W. Ruffin for defendant. 


Crarxson, J. The Constitution of North Carolina, Art. IV, sec. 27, 
is as follows: “The several justices of the peace shall have jurisdiction, 
under such regulations as the General Assembly.shall prescribe, of civil 
actions founded on contract, wherein the sum demanded shall not exceed 
two hundred dollars, and wherein the title to real estate shall not be in 
controversy; and of all criminal matters arising within their counties 
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where the punishment cannot exceed a fine of fifty dollars or 1mprison- 
ment for thirty days. And the General Assembly may give to justices 
of the peace jurisdiction of other civil actions wherein the value of the 
property in controversy does not exceed fifty dollars. When an issue of 
fact shall be joined before a justice, on demand of either party thereto, 
he shall cause a jury of six men to be summoned, who shall try the 
same. The party against whom the judgment shall be rendered in any 
civil action may appeal to the Superior Court from the same. In all 
cases of a criminal nature, the party against whom the judgment is 
given may appeal to the Superior Court, where the matter shall be heard 
anew. In all cases brought before a justice he shall rake a record of 
the proceedings and file the same with the clerk of the Superior Court 
for his county. 

‘When the issue of paternity is found against the putative father, or 
when he admits the paternity, the judge or justice shall make allowance 
to the woman not exceeding the sum of two hundred dollars, to be paid 
in such installments as the judge or justice shall see fit, and he shall 
give bond to indemnify the county as prescribed by law; and in default 
of such payment he shall be committed to prison.” C.S., ch. 6, sec. 273; 
Public Laws 1921, ch. 109. 

The allowance to the woman was increased from not exceeding the 
sum of fifty dollars to not exceeding two hundred dollars by chapter 109, 
Public Laws 1921. 

The question presented: Is the allowance of over fifty dollars and 
not exceeding two hundred dollars constitutional? We think it is. 

This Court has decided that bastardy proceedings are civil and not 
criminal in their nature, and are intended merely for the enforcement 
of a police regulation. S. v. Addington, 143 N. C., 685; S. v. Lales, 1384 
N. C., 7385; S. v. Edwards, 110 N. C., 511. In the Liles case, supra, the 
matter is fully discussed and authorities cited. 

In Duckworth v. Mull, 148 N. C., 461, it was held that the clause 
in the Constitution which provided that “the Genera] Assembly may 
give to justices of the peace jurisdiction of other civil actions wherein 
the value of the property in controversy does not exceed fifty dollars,” 
and the statute giving jurisdiction to justices of the peace in like terms, 
operates to confer upon said justices concurrent jurisdiction with that 
of the Superior Court of all actions of tort wherein the amount de- 
manded in good faith for plaintiff’s injury did not exceed the sum of 
fifty dollars, the Court in that case construing the words, “property in 
controversy,” as meaning the “value of the injury complained of and 
involved in the litigation.” And the opinion further decides that where 
a plaintiff, in good faith, states or limits his demand in actions of that 
character at fifty dollars or less, the justice has such concurrent juris- 
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diction, citing with approval Malloy v. Fayetteville, 122 N. C., 480; 
Watson v. Farmer, 141 N. C., 452. See, also, Houser v. Bonsal, 149 
N.C 

The first exception cannot be sustained, for the reasons given. 

We think the second exception is well taken, that “The court erred in 
increasing the allowance to $200.” The defendant appealed to the 
Superior Court, where the matter shall be heard anew. The usual tech- 
nical language de novo. 

When the cause came on for hearing, instead of being heard anew 
the record in the cause shows that the counsel for both plaintiff and 
defendant agreed that “the case was submitted to his Honor on questions 
of law and a jury trial waived.” We think the language of the agree- 
ment would indicate that the “questions of law” were submitted for the 
court’s decision, and the judgment of the justice of the peace as to the 
allowance would be the judgment of the Superior Court. The increase 
over $125 was evidently an inadvertence. 

We think this is the better interpretation of the agreement. The 
judgment of the court is reduced to $125 and costs, as rendered origi- 
nally by the justice of the peace. 

Modified and affirmed. 








DILL-CRAMER-TRUITT CORPORATION vy. G. D. B. REYNOLDS ET AL, 
(Filed 24 October, 1923.) 
Deeds and Conveyances—Contracts—Timber Deeds—Extension Period— 


Registration—Notice. 


A contract for cutting and removing timber growing upon lands given 
by the owner, with privilege of extension thereof upon certain conditions, 
when registered, is notice to subsequent purchasers of the title of the 
conditions upon which the grantee or optionee of the extension period 
had aequired the right, and upon his performing them, according to the 
terms of the instrument, it is not required that he register the instrument 
under which he has extended the original term as against a subsequent 
purchaser of the fifle. 


Appea by plaintiff from Calvert, J., at April Term, 1923, of Onstow. 

Civil action to enforce specifically extension provisions contained in 
a timber deed authorizing and conveying the right to eut timber for a 
given number of years, with the right of extension, ete. A jury trial 
was waived, and, upon the facts found by his Honor, by consent, acting 
as judge and jury, judgment was entered in favor of the defendants. 
Plaintiff appealed. 
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I, M. Bailey and McLean, Varser, McLean & Stacy for plaintiff. 
H. F. Seawell for defendants. 


Stacy, J. The essential facts of this case are as follows: 

1. On 9 August, 1905, Ehjah Hardison and others conveyed to Jesse 
Lukens, by deed, in proper form and duly registered, a quantity of tim- 
ber, situate in Onslow County, together with certain timber rights and 
privileges, as contained in the following pertinent provisions of said 
deed : 

‘And the said parties of the first part hereby grant and assure unto 
the said party of the second part, his heirs, executors, administrators 
and assigns, a term of ten years from this date, subject to the right of 
extension, hereinafter provided for, within which to cut and remove the 
timber conveyed. . & 

“And the parties of the first part hereby contract and agree to extend 
the time within which the party of the second part, his heirs, executors, 
admunistrators and assigns, shall have to cut and remove the said timber 
from the said lands after the expiration of the term hereinbefore speci- 
fied for removal thereof from year to year for a period of ten years, said 
extension to be yearly upon the request of the party of the second part, 
its successors and assigns; the party of the second part, its successors and 
assigns to pay the parties of the first part the sum of $72 upon each 
yearly extension of said time.” 

2. Thereafter, on 28 Febrnary, 1907, Jesse Lukens and wife, for 
value, conveyed all their rights under this deed to the plaintiff, which 
conveyance was duly registered 19 March, 1907. 

3. Subsequent to the execution of the aforementioned deed from 
Hardison to Lukens, M. L, Parker acquired the fee-sim.ple title to the 
land on which this timber stands, without any reservation as to the 
timber or timber rights appearing in his deed, and this deed was duly 
registered 2 August, 1916. 

4. Prior to 9 August, 1915 (the expiration of the first term of ten 
years given in the Hardison-Lukens deed), the plaintiff, being then the 
owner of the timber as grantee of Lukens, paid to the then owners of the 
land $72 for one year’s extension to cut said timber, took a receipt there- 
for, and had the same registered. And, again, prior to 9 August, 1916 
(the expiration of the first year’s extension), plaintiff paid to the then 
owners of the land $216 for three years extension to cut said timber, 
took a receipt therefor, and had the same registered. 

5. Prior to 9 August, 1919 (the expiration of the fourth year’s exten- 
sion), plaintiff paid to M. L. Parker and J. C. Parker, the then owners 
of the land (each owning separate portions as individuals), the sum of 
$216, the price of three years extension under the Hardison-Lukens 
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deed, took a receipt therefor in due form, but the same was not regis- 
tered, as was the case with the two former receipts. 

6. Thereafter, on 19 November, 1920, the defendants, G. D. B. Rey- 
nolds, Mike Parker, and Arnold Parker, purchased in fee simple the 
land covered by the Hardison-Lukens timber deed, except a small por- 
tion thereof not material to the present inquiry. 

7. Prior to 9 August, 1922 (the expiration of the seventh year’s 
extension), plaintiff tendered to Reynolds, Mike Parker, and Arnold 
Parker, the then owners of the land, $216, the price of the remaining 
three years extension under the Hardison-Lukens deed, which tender was 
refused. 

8. The plaintiff has cut none of the timber covered by the conveyance 
mentioned in the present record. 

9. It further appears as a fact that G. D. B. Reynolds, Mike Parker, 
and Arnold Parker had no actual notice of the unregistered extension 
receipt at the time they acquired title to the property, 19 November, 
1920. 

Upon the foregoing facts, the court concluded that, inasmuch as the 
plaintiff had failed to register the receipt for $216, paid immediately 
prior to 9 August, 1919, and given for three years extension from that 
date, the plaintiff was not entitled to the relief sought, and not entitled 
to the last three years extension under the Hardison-Lukens deed, begin- 
ning 9 August, 1922, and running to 9 August, 1925. Hence, the ques- 
tion squarely presented by his Honor’s ruling is whether or not the third 
extension receipt, above mentioned, should have been registered in order 
to be effectual as against the defendants, the subsequent purchasers of 
the fee-simple title to the land, and whose deed was duly registered in 
the proper county on 4 February, 1921. The plaintiff holds the nega- 
tive, the defendants the affirmative, of this proposition, and the decision 
of the case, it is agreed, depends wholly upon the answer to be given. 

The defendants contend that the stipulation in the Hardison-Lukens 
deed for the extension of time within which to cut the timber is an 
option, or unilateral executory contract to convey land (standing timber 
being real estate), subject to be converted into a bilateral executed con- 
tract only upon compliance by the optionee with the terms stated 
therein; that upon the exercise of this option a new estate is created out 
of the estate of the then fee-simple owners of the land, who are entitled 
to the extension money; that the conveyance of such an estate is subject 
to the statute of frauds and the registration laws of North Carolina; 
and that, even if the defendants had had notice of the receipt given to 
the plaintiff, 9 August, 1919, no notice other than actual registration of 
said receipt in the proper county would be sufficient to pass the estate 
as against the registered deed of the defendants. For this position the 
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defendants rely chiefly upon the following authorities: Timber Co. v. 
Wells, 171 N. C., 262; Ward v. Albertson, 165 N. C., 218; Lumber Co. 
v. Whitley, 163 N. C., 47; Williams v. Lumber Co., 174 N. C., 230; 
Timber Co. v. Bryan, 171 N. C., 265; Morton v. Lumber Co., 178 N.C., 
166; Lumber Co. v. Atkinson, 234 Fed., 482; Clark v. Guest, 54 Ohio 
St., 298. 

The plaintiff, on the other hand, contends that, even if the extension 
clause in the Hardison-Lukens deed be an option or unilateral contract 
to convey land, comphance with its terms converted said option into an 
executed bilateral contract, whereby mutual rights and obligations were 
created, and immediately vested in the plaintiff the right to exercise the 
privileges and enjoy the property, conveyed by the original deed, for 
and during the period covered by the extension paid for. Plaintiff fur- 
ther contends that the extension clause in question is self-executing and 
complete within itself and does not contemplate or require the execution 
of any further assurance of title when the extension money is paid. For 
this position plaintiff cites for its chief reliance the following decisions: 
Lumber Co. v. Corey, 140 N. C., 462; Williams v. Lumber Co., 174 
N. C., 229; Bateman v. Lumber Co., 154 N. C., 248; Ward v. Albertson, 
165 N. C., 218; Bangert v. Lumber Co., 169 N. C., 628; Taylor v. Mun- 
ger, 169 N. C., 727; Hardy v. Ward, 150 N. C., 385. 

The court below apparently took the defendants’ view of the matter 
and held that the extension clause in the Hardison-Lukens deed con- 
ferred no rights or interests in and to the timber conveyed, beyond the 
original period of ten years, unless the extension payments were made 
in advance and a receipt or deed taken therefor and registered prior to 
the acquisition of any interest in the land by a subsequent purchaser. 

We think there was error in holding that it was necessary to register 
the extension receipts. The source of plaintiff’s title 1s the Hardison- 
Lukens deed, and this was registered in 1905. The original considera- 
tion for that deed gave the grantee and his assigns the right to cut the 
timber for a term of ten years, and also the right to extend that term 
from year to year for an additional period of ten years upon the yearly 
request and payment of the stipulated annual extension price. Bangert 
v. Iumber Co., 169 N. C., 628. Defendants bought with full notice of 
this deed. 

The cause will be remanded, to the end that judgment may be entered 
for the plaintiff. Thomason v. Bescher, 176 N. C., 622; Blalock v. 
Hodges, 171 N. C., 184. 

Reversed. 
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BANK OF VARINA v. J. L. SHERRON. 
(Filed 24 October, 1923.) 


1. Bills and Notes—Negotiable Instruments—Fraud—Burden of Proof— 
Statutes, 

Where the maker of a note alleges and offers evidence tending to show 
that it had been obtained by fraud, upon the holder, in his action to 
recover thereon, is cast the burden of showing that he had acquired it 
bona fide, for value, and without notice. C. 8., sec, 3040. 

2. Same—Evidence—Appeal and Error. 


Where fraud in the procurement of a note given for shares of stock in 
a corporation is alleged in an action thereon, by an endorsee, claiming 
to be a bona fide holder in due course, ete., it is competent for the de- 
fendant to show by his evidence that the stock salesman representing the 
corporation had induced him to make the note by misrepresentations of 
the company's solyency, and that he was solicited in violation of the 
“Blue-Sky Law” (C. S., sec. 385), and the endorsee’s connection with the 
corporation and his evident previous knowledge of the fraud alleged to 
have been perpetrated ; and, also, that the stock salesman had made simi- 
lar misrepresentations to other purchasers of the stock under the same 
conditions. 


Sracy, J., dissenting. 


AppeaL by defendant from Cranmer, J., at April Term, 1923, of 
Wake. 

This is an action to recover upon an alleged promissory note of 
the defendant for $2,500, dated 18 November, 1919, payable to the 
defendant himself twelve months after date. The defendant denied 
he had executed said note or had endorsed it, and denied that the 
plaintiff had purchased it for full value before maturity and was the 
owner of the same. He also denied that he had made payments upon 
it or was indebted thereon to plaintiff as alleged. He alleged that the 
said paper-writing was fraudulent and void and was without considera- 
tion, and denied that the plaintiff was a bona fide owner and holder for 
full value and without notice. He alleged that certain agents of the 
Cumberland Railway and Power Company, in November, 1919, came 
to his home, near Cardenas, N. C., and solicited him to purchase certain 
stock and bonds of said company, and, in connection therewith, made to 
him many false and fraudulent representations, specifically set out in 
the answer, representing that said company was a strong corporation, 
abundantly solvent, and in prosperous financial condition, all of which 
was false; and that it owned certain specific properties which it did not 
own, and that its bonds were extremely valuable, which was not true; 
that the said company was worth a million dollars, ete.; that the said 
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agents of the Cumberland Railway professed to read over to him a 
paper utterly different from the alleged note, and by their false repre- 
sentations obtained his signature to a paper-writing totally different 
from the alleged note, and which said paper-writing they read falsely to 
him as not maturing until forty years after date, and being payable to 
the Cumberland Railway and Power Company; that the defendant could 
not read or write, and relied upon the representations made to him by 
said agents; that the same were material, false, and calculated and in- 
tended to deceive him, and did deceive him, and that the transaction was 
fraudulent and void. He further alleged that the paper-writing or note 
was procured contrary to and in violation of the laws of North Caro- 
lina; that it came within the provisions of C. S., 6367, and chapter 156, 
Public Laws 1913, and chapter 121, Public Laws 1919, known 
as the “Blue-Sky Law,” and that there was no contract in writing 
executed containing the clause required by said statutes. He alleged 
that neither the name of the Cumberland Railway and Power 
Company nor of the said agents appeared in the said pretended note, as 
required by law, and that the said writing was fraudulent and void and 
contrary to the laws of North Carolina, and part of an illegal and for- 
bidden transaction. He further alleged that the plaintiff had knowledge 
of the fraudulent character of the transaction of the Cumberland Rail- 
way and Power Company, and that the defendant had, prior to plain- 
tiff’s acquisition of the paper-writing in controversy, notified the plain- 
tiff that the defendant disputed the validity of the same and the grounds 
thereof. The further and fuller allegations of the defendant appear in 
the answer, as set forth in pages 4-12 of the record. 

There was a verdict in favor of the plaintiff, and the defendant 
appealed. 


Pou, Bailey & Pow for plaintiff. 
Rk. Y. Simms for defendant. 


Crarx, C. J. The defense set up by the defendant is that the note 
sued on was procured by false and fraudulent representation and by 
disregard of the requirements of the “Blue-Sky Law,” and the defendant 
offered evidence to show that the plaintiff bank in this case acquired 
about the same time $15,000 or $20,000 of similar paper held by the 
Cumberland Railway and Power Company, and that it had knowledge 
of the defects alleged. 

There are numerous other exceptions assigned as error, but it is 
unnecessary to do more than to mention the following evidence, which 
was excluded and its exclusion excepted to by the defendant, which was 
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offered to show knowledge on the part of the bank, and especially that 
the bank had acquired a note executed by A. W. Thompson to the Cum- 
berland Railway and Power Company; that said Thompson was, and 
had been for many years, one of the directors of plaintiff bank, and 
offered evidence to show that said Thompson acquainted the cashier of 
the bank with the said fraudulent practices by which this paper in ques- 
tion was procured, and that after some controversy the bank returned 
said paper to Thompson. It is true that the cashier testified that 
Thompson paid the paper, but there was also evidence offered that he 
had acquainted the cashier with the defects, and that the paper was 
returned to him by the cashier canceled and without payment. 

C. S., 3040, provides: “When it is shown that the title of any person 
who had negotiated the instrument was defective, the burden is on the 
holder that he, or some person under whom he claims, acquired the title 
from the holder in due course.” There are numerous cases which hold: 
“Upon proof of fraud or illegality being offered, burden is shifted to 
holder, and he must show that he received the instrument dona fide and 
for value.” Discount Co. v. Baker, 176 N. C., 546; Moon v. Simpson, 
170 N. C., 385; Wilson v. Lewis, ib., 47; Smathers v. Hotel Co., 168 
N.C., 69; Bank v. Drug Co., 166 N. C., 99; Bank v. Branson, 165 N.C., 
344; Trust Co. v. Whitehead, ib., 74; Trust Co. v. Ellen, 163 N. C., 45; 
Bank v. Exum, ib., 199; Hardy v. Mitchell, 161 N. C., 351; S. ¢., 156 
N.C., 76; JAfyers v. Petty, 153 N. C., 462; and many others. Where 
evidence establishes the title of party who negotiated a check to defend- 
ant was defective, burden is upon the defendant claiming to be bona fide 
purchaser, for value and without notice, to make good claim by greater 
weight of the evidence. Mfg. Co. v. Summers, 143 N. C., 108. Also, 
where the complaint in an action by endorsee of instrument does not 
state that he is holder in due course, and defendant alleges that the 
execution of instrument was procured by fraud of payee, burden is on 
endorsee to show that he is the holder in due course. Campbell v. Pat- 
ton, 113 N. C., 481. 

The evidence offered by defendant for the above purpose, and ex- 
cluded, is as follows: 

Mr. F. W. Kurfees, cashier of the plaintiff bank, testified: “We had 
bought other notes of the Cumberland Railway and Power Company at 
the time we bought this. I could not tell you how long we had been 
doing this. I cannot say. We had bought some stocks or bonds with 
the Cumberland Railway and Power Company in connection with this 
matter. They were delivered with the note, or soon afterwards, by the 
stock salesman. I could not say whether Mr. Sherron brought them in 
or not. If think that the stock salesman brought them in because I 
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requested him to bring them in as soon as they were issued. I knew 
that they were connected with the note. I knew that this was the note 
given for the purchase of bonds or certificates of the Cumberland Rail- 
way and Power Company, as he told me he had sold some stock. That 
was at the time he was offering us this note for sale. The stock certifi- 
cate that I mentioned while ago was stock certificate of the Cumberland 
Railway and Power Company which we had in our possession.” 

Said Kurfees also testified that they took $15,000 or $20,000 of the 
notes held by the Cumberland Railway and Power Company. He said 
he did not take the note of A. W. Thompson and turn it back on him; 
that said A. W. Thompson was a director of his bank. Question: “I 
ask you if he did not tell you that 1t was not a bona fide note?” To this 
the plaintiff objected, which objection was sustained, and the defendant 
excepted. This is exception 8. The defendant proposed to show that 
the said Thompson did have a controversy with the bank about some of 
this Cumberland Railway and Power Company paper. 

Kurfees, the cashier, stated that Thompson was a director of the bank 
from the time it started business in 1914 until 1921. Question: “He 
had a controversy with your bank about some of this Cumberland Rail- 
way and Power Company paper?” The plaintiff objected; sustained, 
and the defendant excepted. This was the ninth exception. 

The defendant Sherron testified that when the Cumterland Railway 
and Power Company got him to sign the note in question, they read it 
over to him, and a few days thereafter Kurfees, the cashier of the bank, 
said, “Mr. Sherron, I will handle some of your paper if you say so,” 
and he replied that he had forty years and that the divicends would pay 
that off. “I told him they got it through fraud, and that it was not 
recommended to me like it was. I did not agree that Mr. Kurfees should 
buy that paper. He mentioned to me about paying the interest, and I 
told him he would have to get it out of the dividend; that I had forty 
years on it.””. When Sherron was asked about the statements made to 
him by the Cumberland Railway and Power Company’s agent—‘You 
found out that it was all to the bad ?”—objection by plaintiff; sustained, 
and defendant excepted. This was the seventeenth exception. 

Sherron testified that there was nothing in any contract between him 
and the Cumberland Railway and Power Company containing the lan- 
guage required by the statute, C. S., 68367: “No sum shall be used for 
commission, promotion, and organization expenses on account of any 
shares of stock in this company in excess of one per cent of the amount 
actually paid upon separate subscriptions (or in lieu thereof may be 
inserted, or one dollar per share for every fully paid subscription) for 
such securities, and the remainder of such securities shall be held or 
invested as authorized by the law governing such company and held by 
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the organizers (or trustees, as the case may be) and the directors and 
officers of such company after organization, as bailee for the subscriber, 
to be used only in the conduct of the business of such company after 
having been licensed and authorized therefor by proper authority.” 

He said he knew Mr. A. W. Thompson, and that he was a director of 
defendant bank. When asked the question, “Was he assisting in the 
selling of the stock of the Cumberland Railway and Power Company?” 
the plaintiff objected; sustained, and defendant excepted. This was the 
eighteenth exception. The defendant proposed by this question to show 
that A. W. Thompson, one of the directors of plaintiff bank, was assist- 
ing in the sale of this stock of the Cumberland Company. 

The court informed counsel that it could ask the witness if Thompson 
sold him any stock. He asked, “Mr. Sherron, did you hear any conver- 
sation between Mr. A. W. Thompson, director of the Bank of Varina, 
and any person concerning the alleged note of A. W. Thompson claimed 
to have been given to the Cumberland Railway and Power Company ?”’ 
Objection by the plaintiff; sustained, and defendant excepted. This was 
the nineteenth exception. 

The defendant then asked, ‘State if you know whether or not the 
plaintiff, Bank of Varina, claimed to hold the note of A. W. Thompson 
acquired by said bank of the Cumberland Railway and Power Company, 
the authenticity of which was disputed by Mr. Thompson.” Objection 
by plaintiff; sustained, and defendant excepted. This was the twentieth 
exception. The defendant proposed to show by this witness that it did. 

Question: “State if you know whether or not the Bank of Varina 
surrendered to Mr. A. W. Thompson a note similar to the one in con- 
troversy, claimed to have been signed by Mr. Thompson and disputed 
by him.” Objection by plaintiff; sustained, and defendant excepted. 
This was the twenty-first exception. The defendant proposed to show 
by this inquiry that the said bank did surrender to A. W. Thompson 
such note. 

The defendant also excepted for refusal to admit divers witnesses to 
testify that stock salesmen made to them the same false and fraudulent 
representations concerning said Cumberland Railway and Power Com- 
pany and its stock in order to procure signature to notes similar to the 
false representation made to Sherron, and to prove by them further 
that such representations were false and fraudulent. All of these exclu- 
sions of testimony were duly excepted to, and assigned as error. 

There were other exceptions, for which error is assigned, but, in view 
of the above assignments, it is not necessary to discuss them. 

The case should go back, that this excluded evidence may be admitted 
and be passed upon by a jury. 

New trial. 
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Sracy, J., dissenting: The jury returned the following verdict in 
this case: 

“1, Was the note sued on secured by fraud of the Cumberland Rail- 
way and Power Company? Answer: ‘No.’ 

“2. Did the defendant endorse the note, as alleged in the complaint ? 
Answer: ‘Yes,’ 

3. Are the plaintiffs the holder of the note in due course? An- 
swer: ‘Yes.’ 

“4, What sum is plaintiff entitled to recover of the defendants? 
Answer: ‘$2,500, with interest from 18 November, 1919, less two pay- 
ments of $30, 8 March, 1920, and $150 paid 12 November, 1920.’ ” 

It will be observed, in the first place, that the allegation of fraud has 
been negatived by the jury’s answer to the first issue. In the face of 
this finding, I do not think the proposed excluded evidence of the 
defendant, bearing only upon the third issue, meets the test as laid down 
in Holleman v. Trust Co., 185 N. C., 49: “To constitute a notice of an 
infirmity in the instrument or defect in the title of the person nego- 
tlating the same, the person to whom it is negotiated must have had 
actual knowledge of the infirmity or defect or knowledge of such facts 
that his action in taking the instrument amounted to bad faith.” C.S., 
3037. 

A careful perusal of the entire record leaves me with the impression 
that the case has been tried in substantial conformity to the law bearing 
on the subject, and, in my opinion, the verdict and judgment entered 
below should be upheld. 





STATE vy. JAMES ALLEN, 
(Filed 24 October, 1923.) 


1. Burglary—Definition—Statutes. 


The common-law definition of burglary is a capital offense, i. e.. the 
breaking into and entering of the ‘mansion or dwelling-house of another 
in the night-time, with an intent to commit a felony therein, whether the 
intent was executed after the burglarious act or not, has been changed 
by our statute (C. S., see, 4232) dividing the crime into two degrees, first 
and second, with certain designated differences between them, with dif- 
ferent punishment prescribed for each. 


2. Same—Degree of Burglary. 
Under the provisions of C. §S., sec. 4232, burglary as a capital offense 
is when the dwelling-house so entered is actually occupied at the time 


of the burglarious entry as a sleeping apartment, and the lesser offense 
is where the apartment is not then actually so occupied. 
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3. Same—Instructions. 

In order for an indictment to sustain a verdict of guilty of burglary 
in the first degree, it must not only charge the burglarious entry with 
the intent at the time, but must also charge the felony intended to be 
committed with sufficient definiteness, though the actual commission of 
the intended felony is not necessary to be charged or proven, or that it 
was committed at all. 


4. Criminal Law—Rape—Intent. 

By our statute, C. S., sec. 4204, rape is the ravishing and carnally 
knowing any female of the age of twelve or older by force and against 
her will, and for conviction of a burglarious entry into a dwelling, pres- 
ently occupied by a female as a sleeping apartment, with intent to commit 
rape upon her person, it is necessary to charge in the indictment, and 
support it with evidence, that at the time of the entry into the dwelling 
the prisoner had this specific intent, whether he accomplished his pur- 
pose, notwithstanding any resistance on her part, or not. 


5. Same—lInstructions. 

Where there is evidence of a burglarious entry into a dwelling-house 
sufficient to convict of the capital offense, and also of the lesser offense, 
it is reversible error for the trial judge to refuse or neglect to charge 
the different elements of law relating to each of the separate offenses, 
though a verdict of guilty of the lesser offense might have been rendered, 
and this error is not cured under a general verdict of guilty of the greater 
offense. 


6. Same. 

Where a burglarious breaking into a dwelling-house has been charged 
in the bill of indictment, and the evidence tends only to establish the 
eapital felony, an instruction to the jury that they might return a verdict 
of guilty in either degree is erroneous. 


7. Burglary—Intent—Evidence-—-Drunkenness. 


While voluntary drunkenness may not excuse in law the commission 
of the crime of burglary in the first degree, it is competent to show that 
the mind of the prisoner at the time of the offense charged was so under 
the influence of liquor that he could not have had the intent necessary 
to constitute the crime. 


8. Burglary—Rape—Evidence-—-Verdict. 


Under the charge of the burglarious entry of a dwelling, etc., with 
intent to commit rape upon a female sleeping therein, and the support- 
ing evidence: Held, in this case the judge should have charged the jury, 
according to their findings of fact, to render one of the five verdicts: 
(1) guilty of burglary in the first degree; (2) guilty of an attempt to 
commit burglary in the first degree; (8) guilty of nonburglarious break- 
ing into and entering a dwelling-house of another with the intent to 
commit a felony or other infamous crime therein; (4) guilty of an 
attempt to commit the said last offense, or (5) not guilty. 


CLARK, C. J., dissenting. 


Appresat by defendant from Cranmer, J., at May Term, 1923, of 
FRANKLIN. 
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Criminal prosecution, tried upon a indictment charging the defendant 
with burglary in the first degree. The initial count in the bill is as 
follows: 

“That James Allen, late of the county of Franklin, or. the 18th day of 
April, in the year of our Lord 1923, with force and arms, at and in the 
county aforesaid, feloniously and burglariously, did break and enter, on 
or about the hour of 12 in the night of the said day, the dwelling-house 
of one A. B. Allen, there situate, and then and there actually occupied 
by the said A. B. Allen, his wife and family, with the felonious intent, 
he, the said James Allen, to forcibly and violently ravish and carnally 
know Mrs. A. B. Allen, a female occupying and sleeping in said dwell- 
ing-house at the time, without her consent and against her will, against 
the form of the statute in such case made and provided, and against the 
peace and dignity of the State.” 

There is also a second count in the bill, charging a felonious and bur- 
glarious breaking and entering of the occupied dwelling-house of A. B. 
Allen, in the night-time, with intent to commit the crime of larceny 
therein, but the case was not tried upon this count. 

There is evidence on the record tending to show that the defendant 
entered the dwelling-house of A. B. Allen, in the town of Louisburg, 
some time after 11 o’clock on the night of 13 April, 1923, by raising a 
window in one of the rooms and putting a stick of wood under it to hold 
it up. After entering the house, and some time during the night, the 
defendant crawled under the bed in which Mr. and Mrs. Allen were 
sleeping, and thereafter the following happened, according to the testi- 
mony of Mrs. Allen: 

“I was awakened that night, but I do not know at just what time. 
The first thing that awoke me was an ice-cold hand, and I almost jumped 
off the bed. The hand went back when I jumped, and in about a minute 
the hand came back again. That time it dawned on me it was not 
Mr. Allen. I was lying flat on my back, with my left hand under my 
head and my right hand down by my side. I reached out with my 
right hand and found that Mr. Allen’s hand was warra. While I was 
reaching out for Mr. Allen, the hand came up the third time. I tried 
to whisper to my husband, fearing we would all be butchered. The ice- 
cold hand was under the bed-covering and touched my flesh, above my 
knee, three times, to my knowledge.” 

The defendant was convicted of burglary in the first degree and sen- 
tenced to death. He isa colored boy, 18 or 19 years of age. He testified 
that he was in a drunken condition during the night in question and 
did not know what he was doing. He entered a plea of not guilty to 
the charge. 
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The defendant requested the court to charge the jury that, before he 
could be convicted of burglary in the first degree on the initial count in 
the bill, it would be necessary for the State to show an intent on his part 
to accomplish his purpose, notwithstanding any resistance made by 
Mrs. Allen. This was refused, the court stating that an intent generally 
to commit a felony was sufficient. Defendant excepted. 

From the verdict and judgment rendered, the defendant appealed, 
assigning errors, 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

W. H. Yarborough, FE. H. Malone, W. Y. Bickett, and J. HE. Malone, 
Jr., for defendant. 


Stacy, J., after stating the case: Burglary, at common law, was the 
breaking and entering of the “mansion-house,” or the dwelling-house, of 
another, in the night-time, with intent to commit a felony therein, 
whether such intent were executed or not. S. v. Langford, 12 N. C.,, 
253; S.v. Willis, 52 N. C., 190; 4R. C. L., 415;9 C. J., 1009. It was 
among the few cases, if not the only one, where crime in the highest 
degree was not dependent upon the execution of the felonious intent. 
The purpose of the law was to protect the habitation of men, where 
they repose and sleep, from meditated harm. And such was the law of 
burglary in this State until the passage of the act of 1889, now C. S., 
4232, by which the crime was divided into two degrees, first and second, 
with certain designated differences between the two, and with different 
punishments prescribed therefor. S. v. Foster, 129 N. C., 704; C.S., 
4233. Now, under our statute, the first degree is where the crime is 
committed “in a dwelling-house, or in a room used as a sleeping apart- 
ment in any building, and any person is in the actual occupation of any 
part of said dwelling-house or sleeping apartment at the time of the 
commission of such crime, it shall be burglary in the first degree.” 
Second: “If such crime be committed in a dwelling-house or sleeping 
apartment not actually occupied by any one at the time of the commis- 
sion of the crime, or if it be committed in any house within the curtilage 
of a dwelling-house or in any building not a dwelling-house, but in 
which is a room used as a sleeping apartment and not actually occupied 
as such at the time of the commission of the crime, it shall be burglary 
in the second degree.” 

But it is not enough in an indictment for burglary to charge generally 
an intent to commit “a felony” in the dwelling-house of another. The 
particular felony which it is alleged the accused intended to commit 
must be specified. People v. Nelson, 58 Cal., 104; Portwood v. State, 
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29 Tex., 47; S. v. Doran, 99 Me., 329. The felony intended, however, 
need not be set out as fully and specifically as would be required in an 
indictment for the actual commission of said felony, where the State is 
relying only upon the charge of burglary. It is ordinarily sufficient to 
state the intended offense generally, as by alleging an intent to steal the 
goods and chattels of another then being in said dwelling-house, or to 
commit therein the crime of larceny, rape, or arson. S. v. Staton, 133 
N. C., 648; S. v. Ellsworth, 1380 N. C., 690; S. vo. Tytus, 98 N. C., 705; 
S. v. Christmas, 101 N. C., 755. But it is necessary, in order that the 
charge may be certain, to state the particular felony which it is claimed 
the accused intended to commit. 8S. v. Buchanan, 75 Miss., 849; S. v. 
Celestin, 188 La., 407. 

The actual commission of the intended felony, however, is not essen- 
tial to the crime of burglary. S. v. Beal, 37 Ohio St., 198; 41 Am. Rep., 
490. This is completed or consummated by the breaking and entering 
of the dwelling-house of another, in the night-time, with the immediate, 
requisite intent then and there to commit a designated felony therein, 
though, after entering the house, the accused may forsake his intent to 
commit the felony, through fear or because he is resisted. S. v. AMc- 
Daniel, 60 N. C., 245; Warren v. State, 103 Ark., 165. Indeed, bur- 
glary in the first degree, under our statute, consists of the intent, which 
must be executed, of breaking and entering the presently occupied 
dwelling-house or sleeping apartment of another, in the night-time, with 
the further concurrent intent, which may be executed or not, then and 
there to commit therein some crime which is in law a felony. This par- 
ticular, or ulterior, intent to commit therein some designated felony, as 
aforesaid, must be proved, in addition to the more general one, in order 
to make out the offense. S. v. Meche, 42 La. Ann., 273; 7 So., 573. The 
crucial question in regard to the ulterior intent, in an indictment for 
burglary, is: What was the prisoner’s intent at the time of the breaking 
and entry? The offense against the habitation is complete when the 
burglarious breaking and entering of the dwelling-hcuse or sleeping 
apartment of another, in the night-time, is effected cr accomplished, 
with the intent to commit a felony therein, though that intent may be 
subsequently abandoned and the intended felony is not committed. Con- 
ners v. State, 45 N. J. L., 340. Hence it is no defense to an indictment 
for burglary that the ulterior felonious intent was abandoned after the 
breaking and entry. 8S. v. Boon, 85 N. C., 244. 

Three elements, at common law, were necessary to constitute the crime 
of rape, to wit, carnal knowledge, force, and the commission of the act 
without the consent or against the will of the ravished. S. v. Jim, 12 
N. C., 142; 22 R. C. L., 1172. By our statute, C. S., 4204, rape is 
defined as the “ravishing and carnally knowing any female of the age 
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of 12 years or more by force and against her will,” with the further 
statement as to what constitutes rape when the female is under that age. 
S.v. Marsh, 132 N. C., 1000. So, under the charge of a felonious and 
burglarious breaking and entering of the presently occupied dwelling- 
house or sleeping apartment of another, in the night-time, with intent to 
commit the crime of rape upon the person of any female therein, it 1s 
necessary, before the prisoner can be convicted of burglary in the first 
degree, to show the requisite, specific intent on his part, at the time of 
the breaking and entry, of gratifying his passions on the person of the 
woman, and that he intended to do so, at all events, notwithstanding 
any resistance on her part. S. v. Massey, 86 N. C., 658. This must 
have been his intent at the time of the breaking and entry, in order to 
constitute the capital offense of burglary in the first degree, with which 
he is charged, but it 1s not necessary that such intent should be executed 
or carried out. 9 C. J., 1032. See Vickery v. State, Ann. Cas., 1913, 
C., 514, where a full and satisfactory note covering the whole subject 
will be found. 

The general as well as the specific intent with which the prisoner 
entered the dwelling-house, or sleeping apartment, of another may be 
proved by circumstances, or inferred by the jury from the facts in 
evidence. People v. Winters, 93 Cal., 277; Com. v. Shedd, 140 Mass., 
451; S. v. Peebles, 178 Mo., 475. 

Whether the ulterior criminal intent existed in the mind of the per- 
son accused, at the time of the alleged -riminal act, must of necessity be 
inferred and found from other facts, which in their nature are the sub- 
ject of specific proof. It must ordinarily be left to the jury to deter- 
mine, from all the facts and circumstances, whether or not the ulterior 
criminal intent existed at the time of the breaking and entry. In some 
cases the inference will be irresistible, while in others it may be a matter 
of great difficulty to determine whether or not the accused committed 
the act charged with the requisite criminal purpose. McCourt v. People, 
64 N. Y., 583. 

Applying the above test to the facts of the instant case, we think the 
prisoner was entitled to the charge as requested, and that the court erred 
in declining to give it. S. v7. Williams, 120 Towa, 86; 94 N. W., 255. 

Again, it is a well-recognized rule of practice with us that where one 
is indicted for a crime, and under the same bill it is permissible to con- 
vict him of “a less degree of the same crime, or of an attempt to com- 
mit the crime so charged, or of an attempt to commit a less degree of 
the same crime” (C. 8., 4640), and there is evidence tending to support 
a milder verdict, the prisoner is entitled to have the different views pre- 
sented to the jury, under a proper charge, and an error in this respect is 
not cured by a verdict convicting the prisoner of the crime as charged 
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in the bill of indictment, for in such case it cannot be known whether 
the jury would have convicted of a less degree or of an attempt if the 
different views, arising upon the evidence, had been correctly presented 
to them by the trial court. S. v. Williams, 185 N. C., 685, and cases 
there cited. 

The number of verdicts which the jury may render on an indictment 
for burglary in the first degree, under our present procedure, must be 
determined by the evidence and the manner in which the bill of indict- 
ment is drawn. There are three recognized ways in which the bill may 
be drawn with respect to the intended felony: (1) By charging the 
breaking and entry to be with intent to commit a designated felony; 
(2) by charging the breaking and entry, and a designated felony actu- 
ally committed; and (3) by charging the breaking and entry, with intent 
to commit a designated felony, and also charging the actual commission 
of said felony. S. v. Johnston, 119 N. C., 897, and autorities cited. 

Under the last form just mentioned, the prisoner may be convicted of 
burglary in the first degree, or of burglary in the second degree, depend- 
ing on whether or not the dwelling-house was actually occupied at the 
time, or of an attempt to commit either of said offenses, or he may be 
convicted of a nonburglarious breaking and entering of the dwelling- 
house of another, under C. S., 4235, or of an attempt to commit said 
offense, though the State may fail to prove the commission of the felony 
as charged. S. v. Fleming, 107 N. C., 905; S. v. Spear, 164 N. C.,, 
452. On the other hand, the defendant may be convicted of the desig- 
nated felony as charged, “or of a less degree of the same crime, or of an 
attempt to commit the crime so charged, or of an attempt to commit a 
less degree of the same crime,” though the State may fail to prove the 
burglary. Archbold’s Cr. Pr. & Pl. 1076 and 1108; S. v. Jordan, 75 
N.C., 27; S. v. Allen, J1 N. C., 356; 8S. v. Grisham, 2 N. C., 18. 

But under the present bill of indictment the prisoner is not charged 
with the actual commission of a felony in the dwelling-house of A. B. 
Allen, and there is no evidence tending to show that the crime might 
have been committed under circumstances which would make it bur- 
glary in the second degree, unless the jury disbelieves the evidence 
relating to occupancy. S. v. Alston, 113 N. C., 666. All the evidence 
tends to show that said dwelling-house was actually occupied at the time 
of the alleged offense. Under these circumstances, according to our 
previous decisions, an instruction that “the jury may render a verdict 
(of burglary) in the second degree if they deem it proper to do so” 
(C. S., 4641) would be erroneous, though a verdict of burglary in the 
second degree, being favorable to the prisoner, would be permitted to 
stand. S. v. Johnston, 119 N. C., 883; 8S. cv. Fleming, supra; S. v. Al- 
ston, supra. See, also, S. v. Alexander, 56 Mo., 181. 
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The evidence offered by the prisoner is to the effect that he was in a 
drunken condition during the night in question, and did not know where 
he was or what he was doing. Voluntary drunkenness, of course, fur- 
nishes no excuse for crimes committed under its influence. But this 
evidence was competent as bearing upon the alleged felonious intent. 
S.v. English, 164 N. C., 498. “Although drunkenness, in point of law, 
constitutes no excuse or justification for crime, still, when the nature 
and essence of a crime is made, by law, to depend upon the peculiar 
state and condition of the criminal’s mind at the time, and with refer- 
ence to the act done, drunkenness, as a matter of fact, affecting such 
state and condition of the mind, is a proper subject for consideration 
and inquiry by the jury. The question in such a case is, What is the 
mental status? . . . To regard the fact of intoxication as meriting 
consideration in such a case is not to hold that drunkenness will excuse 
crime, but to inquire whether the very crime which the law defines and 
punishes has, in point of fact, been committed.” Reese, J., in Swan v. 
The State, 4 Hump., 186; 23 Tenn., 99; S. v. Murphy, 157 N. C., 614. 

Without the ulterior felonious intent, as already suggested, the crime 
of burglary, as charged, would not be complete; and if the prisoner, 
without any prior criminal intent, were so drunk at the time as not to 
know where he was or what he was doing, and had no intention of com- 
mitting a felony in the dwelling-house, as alleged, whatever his offense, 
he would not be guilty of burglary in the first degree, because of the 
absence of an essential ingredient of the crime. 8S. v. Bell, 29 Iowa, 316. 

Hence, it follows that, under the present bill of indictment and the 
evidence now of record, the jury should be instructed that one of five 
verdicts may be rendered by them, depending, of course, upon how they 
find the facts to be: (1) Guilty of burglary in the first degree; (2) 
guilty of an attempt to commit burglary in the first degree; (3) guilty 
of a nonburglarious breaking and entering of the dwelling-house of 
another, with intent to commit a felony or other infamous crime therein, 
(4) guilty of an attempt to commit the said last-named offense; or (5) 
not guilty. See 8S. v. Spear, 164 N. C., 452, and S. v. Merrick, 171 
N. C., 788. 

The prisoner is entitled to a new trial; and it is so ordered. 

New trial. 


Crark, C. J., dissenting: The prisoner, a negro, 18 or 19 years old, is 
charged with burglary, in breaking into the dwelling-house of one «A. B. 
Allen, in the night-time, occupied at the time by himself and family, 
with the felonious intent to ravish his wife, then and there sleeping in 
said dwelling-house, etc. The evidence for the State shows that the 
defendant entered said dwelling-house some time after 11 o’clock on the 
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night of 13 April, 1928, by raising a window in one of the rooms and 
putting a stick of wood under it to hold it up, and after entering the 
house, and some time during the night, he crawled under the bed in 
which Mrs. Allen was sleeping, and thereafter the following happened, 
according to her testimony: “I was awakened that night, but I do not 
know just what time. The first thing that woke me was an ice-cold 
hand, and I almost jumped off the bed. The hand went back when I 
jumped, and in about a minute the hand came back. That time it 
dawned on me it was not Mr. Allen. I was lying flat on my back, with 
my left hand under my head and my right hand down by my side. I 
reached out with my right hand and found that Mr. Allen’s hand was 
warm. While I was reaching out for Mr. Allen the hand came up the 
third time. I tried to whisper to my husband, fearing we would all be 
butchered. The ice-cold hand was under the bed-clothes and touched 
my flesh, above my knee, three times, to my knowledge.” The jury con- 
vieted the prisoner of burglary in the first degree. 

The prisoner testified that he was in a drunken condition on the night 
In question and did not know what he was doing. If this were a valid 
precedent, as a defense, it would leave our women unprotected in their 
homes at night, at the mercy of any brute who will testify, or even 
prove, that he was partially intoxicated. He could not have been 
wholly so, for the evidence 1s that he entered a window by putting a 
stick thereunder to hold it. Besides, there was no prayer and no assign- 
ment of error upon the ground that the prisoner was drunk. 

The prayer, on the refusal of which the prisoner rests his defense, was 
that the court should “charge the jury that, before he could be convicted 
of burglary in the first degree on the initial count of the bill, it would 
be necessary for the State to show an intent on his part to accomplish 
his purpose, notwithstanding any resistance made by Mrs, Allen.” This 
was refused, the court stating that ‘an intent generally to commit the 
felony was sufficient.” This was correct, upon all the precedents. There 
is no case, it is believed, on record that the charge thus prayed has ever 
been held necessary for any indictment for burglary with intent to 
ravish. The only case that has been cited to sustain the prayer for such 
charge is S. v. Massey, 86 N. C., 658, but that was not a charge of bur- 
glary, but of an assault with intent to commit rape. The charge here 
is not burglary with “attempt” to commit rape, but of burglary with an 
intent to do so. That is a charge with a simple intent, and upon this 
evidence the jury found, and it would have been difficu-t for them, upon 
the uncontradicted testimony, to have found otherwise if they believed 
the evidence, than that the negro, entering burglariously, concealed 
himself under a white woman’s bed, did not have the intent to commit 
that crime. 
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Indeed, there is no substantial denial of the facts charged and proven 
as above by the State. It was not necessary that the bill should charge 
that the rape was accomplished. Indeed, if the facts satisfy the jury 
that he entered, as charged, with the intent to commit rape, it would 
not be a defense that he had abandoned such intent after entering. 
Wherefore 1s it necessary to charge and prove that he intended to “per- 
sist in his intent, in spite of any opposition” ¢ 

There is nothing in the nature of this crime that makes it desirable 
or advisable for the court to create and engraft a new technicality as a 
defense against the conviction upon the facts of this case. There is no 
evidence that the prisoner knew that the husband was in the room. This 
may account for the boldness or rashness of his attempt. He certainly 
did not expect to be arrested. He entered the house burglariously, and 
the evidence was sufficient to show the jury, if they believed it, that the 
entrance was made with the intent charged. The jury has so found. 

The burglary was committed by entering the dwelling-house of another 
in the night-time with intent—not with the attempt—to ravish, and 
there is no evidence tending to show any lesser degree of offense which 
would have justified the jury in finding the prisoner guilty of a lesser 
offense. | 

This is not an indictment for an attempt to commit burglary, nor for 
an attempt to commit rape, but is an indictment, in the approved form, 
for the crime of burglary, alleging as an ingredient an intent to commit 
rape. The precedents require no more to be charged, and the evidence 
was sufficient, 1f believed, to justify the jury in finding such verdict. It 
was not necessary to charge or prove a greater degree than intent to 
commit rape, and there is no evidence in this record which required the 
judge to submit to the jury any lesser offense than that charged. If the 
testimony was true, the prisoner entered the house burglariously with 
the intent to commit the crime charged, and there is no evidence of any 
lesser offense to be submitted to the jury. 

The prisoner assigned as error the exclusion of the answer of the 
witness Beasley to the following question: “Do you know James Allen’s 
mental condition on the day in question, and had you observed him 
before then?” The State objected. The witness said he had only ob- 
served him one time. The counsel for defendant proposed to prove by 
witness that the defendant was not of average intelligence, and on the 
day of this occurrence refused to take pay for three or four hours work, 
and that he did not consider him of average mental capacity. The 
exclusion of the answer to this question was correct. S. v. Journegan, 
185 N.C., 700. This was the first exception, and the second assignment 
was to the exclusion of the question whether the prisoner’s father and 
grandfather were not the same man. 
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The prisoner also objected that, upon inquiry of the jury, the court 
instructed them that they could not find the prisoner guilty of burglary 
in the second degree. This was correct. 8S. v. Johnston, 119 N. C., 883, 
citing 8S. v. Alston, 118 N. C., 666. 

There was no error as to the judge’s statement in the charge of the 
jury, in the presence of counsel, that there was no cortention as to the 
number of persons in the house at the time, nor as to the offense being 
committed in the night-time, nor was it error not to define the crime of 
larceny, an intent to commit which was charged in the second count, for 
the prisoner was tried and convicted on the first count. 





J. G. LAYTON vy. E. J. GODWIN. 
(Filed 24 October, 1923.) 


Appeal and Error—Burden to Show Error-—Record——Omissions——Statute 
of Frauds—Statutes—Certiorari—Motions, 


The appellant must show error on appeal; and where hé relies upon the 
insufficiency of letters from the grantor of lands to meet the requirements 
of the statute of frauds (C. S., sec. 988), the contents of these letters must 
be made by him to appear in the record on appeal; and the fact that he 
noted on his case served that the Superior Court clerk, “here copy” the 
letters, does not legally excuse their omission. In this case a motion for 
certiorari to correct the record, if it had been made. would have been 
denied. C.S., sec. 630. 


AppraL by defendant from Devin, J., at March Term, 1923, of Cum- 
BERLAND. 

Civil action, to recover damages for breach of contract, alleged to have 
been made in connection with the sale of certain lands at public auction. 

Verdict and judgment in favor of plaintiff. Defendant appealed. 


Charles G. Rose and Godwin & Williams for plaintiff. 
H. L. Godwin and Clifford & Townsend for defendant. 


Stacy, J. Plaintiff brings this suit to recover of the defendant the 
purchase price of certain lands, alleged to have been sold at public auc- 
tion, and at which sale the defendant became the last and highest bidder. 
Recovery is resisted upon the ground that the contract is not in writing. 
The court below was of opinion that certain letters, written by the 
defendant and in evidence on the trial, were sufficient to meet the re- 
quirements of the statute (C. 8., 988), which provides: “All contracts 
to sell or convey any lands, . . . or any interest in or concerning 
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them, . . . shall be void unless said contract, or some memorandum 
or note thereof, be put in writing and signed by the party to be charged 
therewith, or by some other person by him thereto lawfully author- 
ized.” See Hall v. Misenhermer, 137 N. C., 183. 

The only question presented for our consideration is the correctness 
of his Honor’s ruling in regard to the sufficiency of the writings signed 
by the defendant. These letters do not appear in the statement of case 
on appeal. Hence we cannot say the ruling was erroneous. The pre- 
sumption is otherwise. The burden is on the appellant to show error, 
and none has been made to appear. Jn re Ross, 182 N. C., 477. See, 
also, 1 Michie Digest, 695, and cases there cited, under title “Burden of 
Showing Error.” 

When the appellant served his statement of case on appeal, instead of 
setting out the letters which he deemed material, he simply directed, 
“Here clerk will copy such letters of the defendant as were introduced 
in evidence by the plaintiff as the plaintiff may indicate.” The plaintiff 
served no countercase or exceptions, and made no indication to the clerk 
as to what letters should be copied. Hence none have been incorporated 
in the transcript. The statement of case as served by the appellant was 
incomplete, and the plaintiff, instead of supplying the defect, has moved 
to dismiss the appeal, which he has a right to do. Sloan v. Assurance 
Society, 169 N. C., 257; C. S., 643. No motion was made here for a 
certiorari to correct the record; and, indeed, it would seem that appel- 
lant has no meritorious ground upon which to base such a motion. 
C.8., 630. 

Appeal dismissed. 





CAROLINA POWER COMPANY v. MARTHA H. HAYWOOD Ef At. 
(Filed 24 October, 1928.) 


1. Estates—Remainders, 


An estate in remainder is an estate limited to take effect in possession 
immediately after the expiration of a prior estate created at the same 
time and by the same instrument. 


2. Same—Contingent Remainders—Vested Interests — Statutes — Chari- 
table Interests. 


Upon an estate to W. during his life, and at his death to his eldest son, 
not then in esse, with residuary clause to testator’s children: upon the 
happening of the contingency of the birth to W. of a son: Held, the son 
takes upon his birth a vested interest, not depending upon his living 
longer than his father, and upon the falling-in of the life estate it de- 
scends, under our present canons of descent, to his next of kin, and does 
not fall within the residuary clause. C. &., sec. 1654: rule 12; also rules 
1, 4, 5. 
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3. Wills—lInterpretations—lInterest—Rules of Construction, 


A contrary intent of the testator will not be presumed which is at 
variance with the obvious meaning of the language he has used in his 
will, construed in accordance with the established canons of construction. 


Civit action, heard by Daniels, J., at August Term, 1923, of Cuar- 
HAM. 

A jury trial was waived, and the facts and the law were submitted to, 
and passed upon by, the court. 

The plaintiff alleges that it is the sole owner of the land in contro- 
versy, and the defendants make denial and allege that they should be let 
into possession as tenants in common with the plaintiff. The purpose 
of the action is to remove a cloud from the plaintiff’s alleged title. 

The facts are as follows: 

1. That William Boylan, late of Wake County, died in said county 
on 16 July, 1861, seized and possessed of a large estate, including the 
lands described in the complaint. 

2. That the said William Boylan, on 18 June, 1858, made and 
published his last will and testament, which thereafter, ensuing the 
death of the said William Boylan, was, at the November Term, 1861, of 
the Court of Pleas and Quarter Sessions of Wake County, duly admitted 
to probate and record in said county, and was duly recorded in said 
county, in Book 32, pages 78 to 85, inclusive; and said will was there- 
after certified to and recorded upon the will records of the county of 
Chatham, in Book H, at page 472-8; that no caveat has ever been filed 
to said will; that said will shall be treated as if it were set out in this 
statement in full, but for brevity it will not be copied herein. The parts 
considered as material and vital to this controversy are the following 
items, to wit: 

“Thirdly—I give, devise and bequeath to my son, John H. Boylan, for 
and during his natural life, my Cape Fear plantation, in the county of 
Chatham, and all of the negro slaves on the said plantation at the date 
of this will. If my said son, John, shall marry and shall have any law- 
fully begotten child or children, or the issue of such, living at his death, 
then I give, devise and bequeath the said plantation and negroes to such 
child or children; but if he shall die, leaving no such child or children, 
nor the issue of such, then living, then I give the said plantation and 
negroes to my grandson, William (son of William M. Boylan), during 
his natural life, and at his death to his eldest son.” 

“Twentieth—All the residue of my property, whether real or per- 
sonal, and wherever situate, not herein disposed of, I give, devise and 
bequeath to my children, to be equally divided between them.” 
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3. That John H. Boylan (son of testator) entered into the possession 
of the lands mentioned in the third paragraph of said will, which are 
the lands in controversy in this action, soon after the death of the testa- 
tor, and remained in possession thereof Until his death, in December, 
1870; that said John H. Boylan never married, and died, leaving no 
issue surviving him. 

4, That upon the death of the said John H. Boylan, William Boylan 
(son of Wilham M. Boylan and grandson of testator) entered into the 
possession of the land in controversy, under and by virtue of said third 
paragraph of said will hereinbefore set out. 

5. That the said William Boylan intermarried with Miss Placide 
Englehard, and there were born to said marriage two children. The 
first was William James Boylan, who was born 30 July, 1886, and 
who was the oldest and only son of the said William Boylan. The 
other child was Miss Josephine Boylan, who afterwards intermarried 
with Ellsworth H. Van Patten; that the said William James Boylan 
predeceased his father and died unmarried and without issue on 14 July, 
1906, leaving surviving him his said sister, Josephine Boylan (after- 
wards Josephine Boylan Van Patten). 

6. That after attaining the age of twenty-one, the said Josephine 
Boylan (afterwards Josephine Boylan Van Patten) executed to her 
father, William Boylan, a deed, conveying her interest in said land: 
that said deed was duly delivered, and recorded in the office of the regis- 
ter of deeds for Chatham County, North Carolina, on 22 November, 
1912, in Book “FB,” pages 25-26; that at the time of the execution and 
delivery of the said deed the said William Boylan was in possession of 
said land by virtue of the devise to him in the said third paragraph of 
said will hereinbefore set out, and continued in the possession of said 
land, as well before the execution of the said deed from the said 
Josephine Boylan as after, until his death. 

7. That Wiliam Boylan (grandson of testator) retained possession of 
the land in controversy until his death. He died intestate in Wake 
County, North Carolina, on or about 6 February, 1915, and he left 
surviving him, and as his only heir at law, his daughter, Josephine 
Boylan Van Patten; and his estate was duly settled in the probate court 
of Wake Couuty. 

8. That Josephine Boylan intermarried with Elsworth H. Van Pat- 
ten, and there was born to that marriage only one child, Ellsworth H. 
Van Patten, Jr.; that said Josephine Boylan Van Patten died on or 
about 21 October, 1919, leaving her surviving her only son and heir 
at law, Ellsworth H. Van Patten, Jr., and her husband, Ellsworth H. 
Van Patten. 
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9. That after the death of William Boylan (grandson of testator), in 
the year 1915, Mrs. Josephine Boylan Van Patten, during her lifetime, 
and her husband and child after her death in 1919, were in the open, 
notorious, adverse and peaceable possession of the lands described in the 
complaint, and exercised upon said land the usual acts of dominion and 
ownership. 

10. That during the early part of the year 1923, by proper and regu- 
lar deeds of conveyance, all of the interest of Ellsworta H. Van Patten 
and Ellsworth H. Van Patten, Jr., in the lands described in the com- 
plaint were conveyed to the plaintiff; and the plaintiff now owns all the 
title in and to said lands which the said Ellsworth H. Van Patten and 
Ellsworth H. Van Patten, Jr., owned prior to 1 January, 1923. 

11. That the defendants and the aforementioned grantors of the 
plaintiff are the only persons who, in any event, would now be entitled 
to take under the residuary clause (the twentieth item) of the will of 
said William Boylan, above set out; and they would take thereunder, if 
at all, the following shares or interests, respectively, that 1s to say, the 
grantors of the plaintiff, the said Ellsworth H. Van Patten, Jr., and his 
father would together take an undivided one-eighth interest in the land 
in controversy. The defendants, Martha H. Haywood, Elsie B. Hay- 
wood, Katherine H. Baker, Mary Snow Baskerville, Adelaide Snow 
Boylston, and William Boylan Snow, would each take an undivided 
one-twenty-fourth interest therein; the defendants, William M. Boylan, 
Rufus T. Boylan, Mary Kinsey Boylan Thompson, and Katherine B. 
Caperton, would each take an undivided one-fortieth interest therein; 
and the remaining defendants who are the descendants of Jennie Boylan 
Green, the only child of the testator by his second marriage, would col- 
lectively take an undivided one-half interest therein; and it is hereby 
stipulated that the attorney for said defendants may, at any time before 
the hearing, make specification in writing of the several shares of said 
one-half interest which said defendants would take, respectively. 

His Honor rendered judgment, declaring the plaintist to be the owner 
in fee simple of the land described in the complaint and in controversy, 
and that the defendants are not the owners of said land or any part 
thereof, and have no interest or claim therein. Whereupon the defend- 
ants excepted and appealed. 


Pou, Bailey & Pou and W. L. Currie for plaintiff. 

Long & Bell for grantors of plaintiff. 

Carter, Shuford & Hartshorn for the answering defendants, ap- 
pellants. 


Apams, J. It seems to be admitted that the controversy depends pri- 
marily upon the third and twentieth items of the will, and that these 
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items must be interpreted in the light of the facts. The appellants 
insist that the interpretation of these clauses should be governed by the 
rule of construction adopted in 1827 and embodied in section 1787 of 
the Consolidated Statutes, and that the only two elements necessary to 
the operation of the statute are a contingent limitation and the death 
upon which the limitation is made to depend. Excluding the contin- 
gency of John H. Boylan’s marriage and of his leaving surviving issue, 
the appellants contend that, since a quarter of a century elapsed between 
the death of the testator and the birth of the “eldest son” of Wilham 
Boylan (grandson), the devise created a contingent limitation to a per- 
son not in esse, and that the estate, upon the death of William Boylan, 
vested in the testator’s children under the residuary clause (item 20), 
or, to vary the proposition, that by virtue of the residuary clause, 
there is a limitation to the testator’s children contingent upon the 
death of Wilham Boylan (the life tenant) without a son; and that 
the third and twentieth items of the will should be construed as if 
they read, “I give the said plantation to my grandson, William, during 
his natural life, and at his death to his eldest son; but if he should die 
leaving no son surviving him, then I give the said plantation to my 
children, to be equally divided between them.” 

On the other hand, the plaintiff argues that the entire controversy 
may easily be determined by applying to the facts an established legal 
principle, namely, that William James Boylan, immediately upon his 
birth, acquired a heritable interest in the estate, which, under the canons 
of descent, passed upon his death to his sister, Josephine, as his heir 
at law. 

It will be seen, therefore, that in its ultimate analysis the appeal pre- 
sents this single question: What interest in the land, if any, was ac- 
quired by William James Boylan? Was it a vested interest or one con- 
tingent upon his surviving the life tenant? Imf it was vested and descend- 
ible, of course, it cannot be construed as coming within the residuary 
clause, as contended by the appellants. 

What, then, is a vested and what a contingent remainder? An estate 
in remainder is an estate limited to take effect in possession 1mmedi- 
ately after the expiration of a prior estate created at the same time and 
by the same instmimment. 23 R. C. L., 483, sec. 5. Discussing the dis- 
tinction between *ested and contingent remainders, Fearne says: “In 
short, upon a careful attention to this subject, we shall find that wher- 
ever the preceding estate is limited, so as to determine on an event 
which certainly must happen, and the remainder is so limited to a per- 
son in esse, and ascertained, that the preceding estate may, by any 
means, determine before the expiration of the estate limited in remain- 
der, such remainder is vested. On the contrary, wherever the preceding 
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estate (except in the instances before noticed, as exceptions to the de- 
scriptions of a contingent remainder) is limited, so as to determine only 
on an eyent which is uncertain and may never happen, or wherever the 
remainder is limited to a person not zn essc or not ascertained, or wher- 
ever it 1s limited, so as to require the concurrence of some dubious, 
uncertain event, independent of the determination of the preceding 
estate and duration of the estate limited in remainder, to give it a 
capacity of taking effect, then the remainder is contingent.” . ... “It 
is not the uncertainty of ever taking effect in possession that makes a 
remainder contingent, for to that every remainder for life or in tail is 
and must be lable, as the remainderman may die, or die without issue 
before the death of the tenant for life. The present capacity of taking 
effect in possession, if the possession were to become vacant, and not the 
certainty that the possession will become vacant before the estate 
limited in remainder determines, universally distinguishes a vested re- 
mainder from one that is contingent. For instance, if there be a lease 
for life to A, remainder to B for life, here the remainder to B, although 
it may possibly never take effect in possession, because 3 may die before 
A, yet, from the very instant of its hmitation, it is capable of taking 
effect in possession if the possession were to fall by the death of A; it is, 
therefore, vested in interest, though perhaps the interest so vested may 
determine, by B’s death, before the possession he waits for may become 
vacant.” Fearne on Remainders, Vol. I, pp. 216, 217. Blackstone’s 
comment is to the same effect: “The remainder must vest in the grantee 
during the continuance of the particular estate, or eo instant? that it 
determines. As, if A be a tenant for hfe, remainder to B in tail; here 
B’s remainder is vested in him at the creation of the particular estate to 
A for life; or, if A and B be tenants for their joint lives, remainder to 
the survivor in fee, here, though during their joint lives the remainder 
is vested in neither, yet on the death of either of them the remainder 
vests instantly in the survivor; wherefore, both these are good remain- 
ders. But if an estate be limited to A for hfe, remainder to the eldest 
son of B in tail, and A dies before B hath any son, here the remainder 
will be void, for it did not vest in any one during the continuance, nor 
at the determination, of the particular estate; and even supposing that 
B should afterwards have a son, he shall not take by this remainder; 
for, as it did not vest at or before the end of the particular estate, it 
never can vest at all, but is gone forever. . . . But contingent remain- 
ders may be hmited to a dubious and uncertain person. As if A be 
tenant for life, with remainder to B’s eldest son (then unborn) in tail, 
this is a contingent remainder, for it is uncertain whether B will have a 
son or no; but the instant that a son 1s born, the remainder is no longer 
contingent, but vested.” 2 Bl. Com., 168 et seg. In 28 R. C. L., 499, 


N. C.] FALL TERM, 1923, 319 
Power Co. v. HAaywooo. 


sec, 30, the principle is stated as follows: ‘So long as there 1s an uncer- 
tainty as to the person or persons who will be entitled to enjoy a 
remainder, it 1s contingent. In other words, where the person or per- 
sons who will take the remainder can only be ascertained upon the 
determination of the particular estate, the remainder, until then, 1s con- 
tingent. For example, if A be a tenant for hfe, with remainder to B’s 
eldest son, then unborn, it 1s uncertain whether he will have a son or 
not. If A dies before a son is born to B, there is no person in esse to 
take the estate, and the remainder is absolutely gone, for the particular 
estate 1s determined before the vesting of the remainder. If B has a son 
born before .A’s death, the instant the son 1s born the remainder is no 
longer contingent, but vests in the son.” 

Guided by the foregoing authorities and others which are not cited, 
we are unable to concur in the argument that the vesting of the remain- 
der was dependent on the decease of the hfe tenant during the hfe of 
the remainderman. In our opinion, the words, “to my grandson, Wil- 
liam, . . . during his natural hfe, and at his death to his eldest son,” 
are not susceptible of this interpretation. One of the prevailing rules 
of construction is that adverbs of time, or adverbial clauses designating 
time, do not create a contingency in a devise, but merely denote the time 
when the enjoyment of the estate shall commence. Brinson v. Wharton, 
43 N. C., 80; Rives v. Frizzle, ib., 287; DeVane v. Larkins, 56 N. C., 
377; Elwood v. Plummer, 78 N. C., 3892; Marris v. Russell, 124 N. C., 
554. See cases collected in L. R. A., 1918-E, 1098. Accordingly, we 
regard it unquestionable that Wilham Boylan (son of William M. Boy- 
lan), by virtue of the devise in the third item of the will, immediately 
upon the death of John H. Boylan, unmarried and without issue, took 
an estate in the land for his natural hfe, and that the remainder which 
was contingent theretofore (the remainderman not being 7m esse) became 
vested in William James Boylan at the moment of his birth. For this 
reason, section 1737 of the Consolidated Statutes, which pertains to con- 
tingent limitations, is not applicable to the facts. If Wilham Boylan, 
the life tenant, had died before the birth of the remainderman, a very 
different question would have arisen, Involving a lmitation to become 
effective at the time of his death. It will be noticed upon examination 
that the decisions cited and relied upon by the appellants relate to such 
contingent limitations — not to vested interests — and are principally 
influenced, if not entirely controlled, by the provisions of the statute to 
which we have just referred. We deem it unnecessary, therefore, to 
enter into an analysis of these decisions and to show wherein the princi- 
ples upon which they were rendered may be distinguished from the 
principle by which we are controlled in the instant case. 
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The next question is this: If the remainderman, William James Boy- 
lan, acquired a vested interest in the land, did he have such seizin as 1s 
necessary to make his interest heritable or descendible to his heirs, under 
the canons of descent ? 

In Early v. Early, 184 N. C., 258, Mr. Justice Walker remarked that 
the essential principle of the ancient law of inheritance was that the 
stock of descent could not be established except by actual seizin of the 
freehold of inheritance, but under the present law all that 1s required to 
constitute a sufficient seizin for the creation of a new stock of inherit- 
ance or stirpes of descent 1s that the person from whom the descent is 
claimed should have had, at the time of the descent cast, some right, 
title or interest in the inheritance, whether vested in possession or not; 
and, further, that the amendment was made in corsequence of the 
decision in Lawrence v. Pitt, 46 N. C., 344. The same conclusion was 
reached in Tyndall v. Tyndall, ante, 272. The statute particularly 
relevant here is C. S., sec. 1654. It explicitly provides that when 
any person dies seized of any inheritance or any right thereto or 
entitled to any interest therein, not having devised the same, it shall 
descend under the prescribed rules; and rule 12 provides that every 
person in whom a Seizin is required shall be deemed to have been seized 
if he have any right, title or interest in the inheritance. See, also, 
rules 1, 4, 5. 

We have not overlooked the argument addressed by the appellants to 
the question of the testator’s intent to preserve the estate in all its sub- 
divisions to the direct line of succession in his own family, or ignored 
any of the provisions in the will, or disregarded the rule which makes 
the testator’s intent a material element of construction; but we aré not 
permitted to substitute a presumed intention which 1s at varlance with 
the obvious meaning of the language employed when construed in ac- 
cordance with the established canons of construction. JfcIver v. McKin- 
ney, 184 N. C., 393. 

We must, therefore, hold in the instant case that William James Boy- 
lan acquired a heritable interest in the land in suit, which, upon his 
death, descended to Josephine, his sister and only heir at law. - This 
being true, upon the facts found, the plaintiff’s title is indefeasible, and 
the judgment rendered by his Honor in the court below is in all respects 

Affirmed. 
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LUTHER A. BLUE vy. CITY OF WILMINGTON and COUNCILMEN 
OF SAID CITY. 


(Filed 24 October, 1925.) 


1. Estate—Possibility of Reverter—Entry—Possession. 

Where land is conveyed on certain conditions upon a possibility of 
reverter, only the grantor and his heirs, upon condition broken, can enter 
and revest the estate, and, such entry being a necessary condition sub- 
sequent, it cannot be otherwise conveyed or alienated. 


2. Same—Judgment—Estoppel. 

Where one claiming the possibility of reverter in lands from the original 
owner has brought action to establish his right, and a final judgment has 
been rendered against him, upon demurrer, the judgment so rendered 
estops a grantee under him, claiming the same right, against the same 
defendants. 


3. Same—Municipal Corporations—Deeds and Conveyances—-Title—Fee 
Simple—Qualifications. 

Where the citizens of a city subscribe the purchase price for lands to 
be used by the State as an encampment for white soldiers, and conveyance 
is made to the Governor and his successors for that purpose, but upon its 
cessation to be so used the title shall immediately become divested and 
“revert” to and vest in the board of aldermen of the city for the purpose 
of a public park, by this expressed ulterior disposition to the city in fee 
the principles affecting a reverter can have no application, and the city 
in that event acquires the fee-simple title. The application of the princi- 
ples upon which a case or qualified fee is held void, discussed by CraRk, 
C. J. 

4, Trusts—Parol Trusts—Deeds and Conveyances—Grantor, 

A parol trust in lands, where a fee-simple title has been conveyed can- 
not be engrafted in favor of the grantor in the deed. 

5. Municipal Corporations — Cities and Towns — Title — Legislative 
Powers—Statutes. 


Where title to lands is conveyed to a city, to be used for the purpose 
of a park, no parol trust is therein created in the city, and, holding the 
lands subject to the legislative will, it can convey a valid fee-simple title 
thereto under the provisions of a statute authorizing it. 


Apprat by defendants from Sinclair, J., who, upon a referee’s report, 
modified one of the findings of fact, and affirmed the other findings of 
fact and conclusions of law of the referee, and rendered judgment, de- 
creeing the plaintiff the holder of an undivided three-fifths interest in 
the land. Appeal by defendants. 


J. Bayard Clark for plainttff. 
K. O. Burgwin and E. K. Bryan for defendants. 
21—186 


322 IN THE SUPREME COURT. [186 


BLUE UV. WILMINGTON. 

Crarx, C. J. Upon the facts found, it appears that, prior to 31 July, 
1889, the citizens of Wilmington, being desirous to obtain the location 
of a permanent encampment for the white troops of the North Carolina 
State Guard, appointed a committee to solicit funds from the citizens 
of Wilmington to purchase such site, and raised $2,500 for that purpose. 
The site selected was a part of an 800-acre tract of land owned by Bow- 
den, Larkins and Alderman, from whom the committee purchased the 
103 acres in controversy and caused a deed for the same to be made to 
the Governor of North Carolina and his successors in office. The 
$2,500, the purchase price of the land so raised by the citizens of Wil- 
mington, was paid to the said grantors, as recited in the deed. 

It is recited in the deed that the parties of the first part, for and in 
consideration of the premises, and the further sum of $2,500 to them in 
hand paid by the citizens of the city of Wilmington, have bargained 
and sold to the Governor of the State of North Carolina and to his suc- 
cessors in office the land described in said deed; and after describing the 
tract of land, the deed recited that the land is to belong to the Governor 
and his successors in office so long as the above-described tract or parcel 
of land shall be used as a permanent encampment ground for the white 
troops or soldiers of the State Guard of North Carolina; but if the 
State encampment should ever be remoyed therefrom, or the said prem- 
ises should cease to be used for the purposes of a permanent encampment 
for the white troops or soldiers of the State of North Carolina, then and 
in that event the title hereby conveyed, or intended to be conveyed, to 
the Governor of said State and to his successors in office shall immedi- 
ately become divested and revert to and vest in the Board of \]dermen 
of the City of Wilmington for the purpose of a public park for the 
citizens’ use and pleasure, in fee simple. 

This was clearly a deed of bargain and sale, and, following its execu- 
tion and delivery, the encampment was established upon said land, and 
it was used for the specified purpose of an encampment for two or three 
years, when its use as an encampment ground by the State was aban- 
doned. It is further found as a fact that on 6 December, 1892, the 
sheriff of New Hanover sold the interest of Bowden and Larkins in the 
800-acre tract under execution to the plaintiff, Blue. 

From 1892 to 1908 nothing was attempted to be done with the prop- 
erty by the city of Wilmington, until the Legislature passed chapter 13, 
Private Laws, Extra Session of 1908, which authorized the city to lease 
the property in controversy, and on 1 April, 1908, a lease of the property 
was executed to Pembroke Jones for the term of ten years for the sum 
of $150 per year. Jones took possession thereof and exc:uded the public 
therefrom by enclosing the same in a fence, and used it as part of his 
private lodge grounds. 
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Some time after Blue got his deed from the sheriff, partition was 
made, by order of court, of the S00-acre tract of land, except the 103 
acres In controversy. In that action Blue contended for the partition 
of the 103 acres also, which was denied, since which date he had had 
possession only of the land allotted to him in said division, which 
included no part of the 103 acres, though there was a very small part of 
the 103 acres unoccupied left outside of the Pembroke Jones fence. 

About 1914, W. H. Alderman instituted suit against the city for the 
recovery of the 103 acres in controversy, alleging practically the same 
faets set out in the complaint in this action. The city filed a demurrer, 
upon the ground that upon the plaintifi’s own showing he was not 
entitled to recover. The demurrer was sustained and the action dis- 
missed. On 4+ August, 1919, pursuant to resolution of the city couneil, 
made on 18 April, 1919, the city exposed the 108 acres for sale at public 
auction, when LT. C. Danicls beeame the last and highest bidder thereof. 
The eity refused to confirm the sale, and a resale was ordered by the 
council, but no sale seems to have been made. 

On 19 August, 1919, Blue obtained a deed from W. H. Alderman for 
all his interest in the 103 acres in controversy. In 1921, chapter 87, 
Private Laws, amended the aforesaid chapter 18, Private Laws, Extra 
Session 1908, and authorized the city to sell the 103 acres of land in 
controversy in this action. 

Upon the foregoing facts, the plaintiff Blue is entitled to no part of 
the land in controversy. By the terms of the deed, and upon the find- 
ings of fact, the land was oceupied and used as a permanent encamp- 
ment ground from 1889 up to and including 1892. The plaintiff does 
not contend that the land reverted until 1919, when the city undertook 
to sell the land, but he contends that at the expiration of the year 1892, 
when the land was abandoned by the State as an encampment, under 
the terms of the deed the legal title vested in the city of Wilmineton 
and remained in it until August, 1919, when (after a lapse of twenty- 
seven years) 1t was attempted to repudiate what the plaintiff calls “the 
trust’ by the offer to make the sale, and the plaintiff contends that the 
lease executed by the @ty to Jones was not inconsistent with the trust, 
and hence there was no reverter until the attempt to sell the properts 
even though the sale was not made. 

Upon the foregoing facts, the plaintiff Blue did not, by the sheriff’s 
deed in 1892, acquire the interest of Bowden and Larkins im the 103 
acres, for at the time the deed was made they had no interest therein, 
and, at most, could have had only the possibility of a reverter, which 1s 
not transferable by deed if it had been made under the execution. 

The deed from Alderman to Blue in 1919 did not convey to him Alder- 
man’s interest, if any, in this 103 acres, for Alderman could make no 
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valid conveyance until he had actually entered therein, and by such 
entry only could a forfeiture become complete; hence such entry was 
necessary and essential and a condition precedent to Alderman being 
vested with any assignable interest or right in the property. No one 
but the grantor or his heirs can reénter and thereby revest the estate. 
Church v. Young, 180 N. C., 8. 

The Court will not lend its aid to divest the estate for a breach of 
condition, and the estate continues until the grantor or his heirs take 
proper steps by reéntry to consummate the forfeiture. /Zelms v. Helms, 
137 N. C., 206. 

The first assignment of error is to the ruling of the court that, as a 
matter of law, the possession of Pembroke Jones under the lease from 
the city was not adverse and inconsistent with the trust which the plain- 
tiff contends was declared under the deed from Blue and others to the 
Governor and the city of Wilmington. If the attempt by the city to sell 
the property, which sale was not consummated, was inconsistent with 
the alleged trust in the deed of 1889, then the leasing of the property to 
Jones, which expressly allowed him to exclude the citizens from using 
the ground as a public park, was as much a breach of the condition sub- 
sequent (if any), and as effectual, as the attempt of the city to sell to 
Daniels, for the lease of ten years excluded the use by the citizens as a 
public park as effectually as a deed would have done. 

The second assigument of error is to the holding by the court that the 
judgment in 1908, sustaining the demurrer in the action by Alderman 
against the city in 1908, was not res judicata. Even if there had been 
a possibility of reverter, such possibility was not assignable and could 
not be conveyed until after reéntry made by the grantors or their heirs 
and the reverting estate had become vested by completed forfeiture. 
Hollowell v. Manly, 179 N. C., 265; Helms v. Helms, 187 N. C., 209; 
Church v. Young, 180 N. C., 8. The plaintiff, therefore, could not 
acquire the title to the reverting interest (if there were such) of Bowden 
and Larkins under the deed of the sheriff of the 800-acre tract, nor did 
Alderman acquire the Larkins one-fifth, because, under the finding of 
fact and the complaint in the Alderman suit, the reverter had not 
occurred. 

The reverter, if it ever occurred, vested title in Alderman in 1908, and 
the fact that he brought suit against the city, claiming this land, and 
the demurrer to Alderman’s complaint, which was sustained by the 
court upon the ground that he had no title, estops the plaintiff to the 
same extent and with like effect as though Alderman had brought this 
suit instead of his assignee. 

In Bank v. Dew, 175 N. C., 79, it was held: “A judgment sustaining 
a demurrer to the pleadings upon the merits, while it stands unreversed, 
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is conclusive as an estoppel in another action brought between the same 
parties (or their successors in title or interest) upon the same subject- 
matter.”” To the same purport are Swain v. Goodman, 183 N. C., 531; 
Hayden v. Hayden, 178 N. C., 262; Ferebee v. Sawyer, 167 N. C., 199. 

The third assignment of error is to the ruling of the court in holding 
as a matter of law that the act of the city in attempting to sell the 
property amounted to a renunciation of the terms of the trust under the 
deed to the Governor and city of 31 July, 1889, and that because of such 
act a reverter occurred to the grantors or their heirs. 

We have discussed these matters because they have been raised and 
argued by counsel; but in fact we think that there is but one real ques- 
tion at issue, and that is whether the deed of 1889 was in any sense a 
trust in favor of the grantors. As we understand the deed, it was a 
grant in fee simple to the Governor for the consideration of $2,500 raised 
and paid for by the citizens of Wilmington, and in consideration thereof 
there was an absolute grant in fee simple of said 103 acres marked off, 
allotted and described by the deed, to be held for the use of an encamp- 
ment for the white troops of North Carolina, and there is no evidence 
of an oral trust in favor of the grantors under which they are entitled 
to claim any reservation of a trust or other interest in their behalf. 
They parted absolutely with the 103 acres for the purposes therein 
stated, and recited that it was in fee simple. It was provided only that 
if the property should cease to be used for the original purpose of an 
encampment for State troops, it should revert, not to the grantors, but 
“shall immediately become divested and revert to and vest in the Board 
of Aldermen of the City of Wilmington for the purpose of a public park 
for the citizens’ use and pleasure, in fee simple.” To give to the word 
“revert” the technical meaning of a reversion to the grantors contradicts 
this expressed purpose of the conveyance. 

This was a condition subsequent, dependent upon the abandonment 
of the property for the beneficial use of the State, and then that it should 
reyert, 7. e., that it should change its beneficent use and should become 
the property of the city, not only to be used for a particular purpose, 
but that the city should own it in fee simple. 

The fact that such intention was so clearly and unmistakably ex- 
pressed that, upon the contingency that if the State should abandon it, 
the property should belong to the city, is conclusive that there was no 
possibility of a reverter from the city, for it is declared emphatically 
that the city in such contingency should take title in fee simple. f. &. 
v. Carpenter, 165 N. C., 465. 

The contention of the plaintiff rests upon the misconception that the 
use of the word “reverter” is in its technical sense, but this loses sight 
of the fact that the context is explicit that in the event the land should 
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cease to be used as an encampment by the State, “then and in that event 
the title shall be divested and revert and vest in the Board of Aldermen 
of the City of Wilmington for the purpose of a public park for the 
citizens’ use and pleasure in fee simple.” This shows no intent that 
there should be a reverter 1n any event to the grantors, but directs where 
the title shall go in the event the State should cease to use the property. 
There is no express trust and no evidence of an oral trust beyond the 
shadowy suggestion. that the grantors might have asked a higher price 
if it had been sold for any other purpose. Besides, if there had been 
evidence or an oral trust in favor of the grantors, it would have been 
void, because in contradiction of the express terms of the conveyance in 
fee simple, and there is no allegation of a mutual mistake in drafting 
the paper. 

In Gaylord v. Gaylord, our leading case on this subject (150 N. C., 
222), is a very clear and able opinion by Jr. Justice Hoke, and holds 
that the “seventh section of the English Statute of Frauds, which forbids 
the creation of parol trusts or confidences in land, ete., unless manifested 
and approved by some writing, has not been enacted here, but such trust 
cannot be set up or engrafted in favor of the grantor upon a written 
deed conveying to the grantee the absolute title of lands end giving clear 
indication on the face of the instrument that such title was intended to 
pass. The doctrine of engrafting by parol a trust upon lands conveyed 
by deed is subordinated to a well-recognized principle of law, that such 
trust cannot be established by the parties in favor of a grantor in a deed 
when the effect will be to contradict or change by contemporaneous 
stipulations and agreements, resting in parol, a written contract clearly 
and fully expressed.” This proposition is elaborated aud clearly sup- 
ported by numerous authorities cited 7b., at pp. 226 et seq. It is 
summed up by this statement on p. 226: “This doctrine of a trust or 
use resulting to a grantor, when there was no consideration paid, was a 
rule of the common law, incident chiefly to conveyances of feoffment, 
and never obtained when there was a contrary declaration made hy the 
grantor at the time of the conveyance, cither oral or written, and in the 
rare instances where the doctrine is applicable to written instruments it 
is never allowed to prevail when there is a contrary intent clearly ex- 
pressed in a written deed.” 

This case is supported not only by the precedents quoted therein, but 
has been often quoted, and is the settled law since. Jones v. Jones, 164 
N.C., 822; Campbell v. Sigmon, 170 N. C., 851, in which last it is said: 
“Indeed, if, notwithstanding the solemn recitals and covenants in a deed, 
a grantor could show a parol trust in himself, it would virtually do 
away with the statute of frauds and would be a most prolific source of 
litigation. No grantee could rely upon the covenants in his deed. It is 
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true that the recital of the amount of the consideration, or of its receipt, 
can be contradicted in an action to recover the purchase money, but that 
is because it is no part of the conveyance.” Barbee v. Barbee, 108 
N. C., 581, and citations thereto in the Anno. Ed. 

Gaylord v. Gaylord has also been cited and approved by Allen, J., in 
Walters v. Walters, 171 N. C., 313, saying that “a parol trust cannot be 
engrafted in favor of the grantor upon a deed conveying the absolute 
title to the grantee.” This last case was cited and approved in Walters 
v. Walters, 172 N. C., 380, and in Swain v. Goodman, 183 N. C., 534. 
The authorities to the same effect as Gaylord v. Gaylord will be found 
fully collected in the notes to 39 L. R. A. (CN. S.), at pp. 905, 912, 
and 916. | . 

As to the language of a deed, it has been held that a provision in a 
deed of land to a county that it is to be used “as and for county ligh- 
school grounds and premises, does not create a condition subsequent 
which will entitle the grantor to reénter if the county attempts to sell the 
property.” Fitzgerald v. Murdoc County, 164 Cal., 493; 44 L. R. AA. 
(N. S.), 1229. To same purport, AfcHlroy v. Hoke, 153 Ky., 108, 
44 L. R. A., 1220, and notes thereto. | 

In School Committee v. Kesler, 67 N. C., 443, 1t was contended that 
where the conveyance had this qualification, ‘as long as the system of 
common schools shall be continued at that place, or as long as it shall 
not be applied to any other purpose except for schools of any kind,” that 
this was a “base or qualified fee so long as the then existing system of 
public schools should be in force, and that the estate terminated, by its 
own limitations, when the system of common schools was changed and a 
new system was adopted.” Even that proposition, if correct, would not 
be valid here, for the condition is that when the State ceased to use this 
property it should be divested and pass to the city of Wilmington, whose 
citizens had furnished the money for the purchase of the property, but 
even in that case Pearson, C. J., held that “a base or qualified fee has 
never been in use or in force in this State or recognized by its laws, and 
a condition or qualification in a deed conveying an estate to a school 
committee ‘as long as the system of common schools shall be continued,’ 
ete., is contrary to public policy, repugnant and inconsistent with the 
nature of the grant, and, therefore, void.” In that opinion, Chief Jus- 
tice Pearson further says: “There has been but one instance of a ‘base 
or qualified fee’ in this State. That is the case of the Cherokee tribe of 
Indians in the western part of the State. The tribe was permitted to 
hold the land so long as it continued to occupy the territory,” and the 
Chief Justice added: “It would be something new under the sun if the 
addition of a few unnecessary words in a deed of Tobias Kesler to a 
school committee, for a quarter of an acre of land, of the value of $1, 
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can have the legal effect to revive this obsolete estate, which has never 
been ‘in force or in use’ in this State or recognized by its laws.” This 
case has been often cited since. See citations thereto in the Anno. Ed. 
To repeat, the language of the deed is that, in the event of the land 
ceasing to be used as a permanent encampment for the white troops of 
the State, “then and in that event the title shall be divested and revert 
to and vest in the Board of Aldermen of the City of Wilmington, for 
the purpose of a pubhe park for the citizens’ use and pleasure, in fee 
simple.” Manifestly, the words there used not only negative a reverter 
to the grantors or their heirs, but convey the clearly intended idea that 
in such contingency the city was to take an unconditional, absolute 
estate in fee, free from all contingencies and possibilities, in full recog- 
nition of the words, “in fee simple.” Church v. Bragaw, 144 N. C., 133. 
The court below erred in its conclusion of law that the plaintiff was 
entitled to ownership or any interest whatever in the land sued for. 
The words in the deed, that on the happening of the condition sub- 
sequent of the abandonment of the property by the State as an encamp- 
ment ground, the property “shall immediately become divested and 
revert to and vest in the Board of Aldermen of the City of Wilmington, 
for the purpose of a public park for the citizens’ use and pleasure, in 
fee simple,” was not a trust imposed on the city for that purpose, but 
an absolute conveyance in fee simple, as if the city had bought it direct 
from the grantors for that purpose, and, therefore, the act of the Legis- 
lature was amply sufficient to authorize the city to sell and convey the 
property, free of any limitations or trust. “The legislative power, unless 
restricted by the Constitution, 1s absolute as to control over the property 
of municipal corporations held by them for a public use.” Potter v. 
Collis, 156 N. Y., 15; 59 L. R. A., 407. The Legislature has power to 
authorize the discontinuance of parks and sale of park property, the fee 
of which is in the city, when no private property is taker. Hast Chicago 
Co. v. City of East Chicago, 85 N. E., 783. 
“Tt has been held that, although title to the land within a city forming 
a public park is vested in a-city, the control of the public park belongs 
primarily to the State. Such parks are held, not for the sole use of the 
people of a particular city, but for the use of the general public, which 
the Legislature represents. By virtue of its control over the public 
parks, the Legislature possesses the power to authorize the city to devote 
it to a use which is inconsistent with park purposes, so long as such 
inconsistent use is some other and higher public purpose which will ren- 
der its enjoyment by the public more extended and general.” (In that 
case the Legislature, in authorizing the sale of the property, specified 
how the proceeds should be apphed.) 1 Dillon Municipal Corporations, 
5th Ed., sec. 117; 19 R. C. L., 768. 
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Upon these facts, certainly, it is immaterial whether or not the gran- 
tors, moved by a patriotic purpose, sold the 103 acres to a committee of 
their fellow-citizens at a price less, or more, than what could have been 
obtained from others. The purchase was made at a stipulated price, 
duly acknowledged as paid in full for the property expected to be used 
by the State, and if it should cease to be so used, then for a reverter, not 
to the grantors, but for the use of the city, and a subsequent act of the 
Legislature has authorized the city to make sale of the same and apply 
the proceeds to other uses. 

There was no trust imposed upon the conveyance in favor of the 
grantors, nor was there any condition subsequent in their favor. 

The inevitable conclusion is that, under the terms of the deed of 1889, 
the original grantors were divested of all title or interest, and that the 
defendant, the city of Wilmington, under the facts found by the referee, 
as modified by the judge, holds an estate in fee simple, subject only to 
the power of the Legislature to authorize the sale, or other disposition 
of the property, in the event that the city still continues to hold the 
property, subject to the use mentioned in the deed of 1889. 

Reversed. 





STATE v. R. P. OLIVER. 
(Filed 24 October, 1923.) 


1. Courts—Criminal Law—Jurisdiction—Pleas—Abatcment. 

Under our statute, a criminal offense is deemed to have taken place in 
the county in which the indictment charges it had occurred, unless the 
defendant deny the same by plea in abatement. C. S., sec, 4606. 

2. Same—Waiver. 

While the court's jurisdiction of the subject-matter of a criminal offense 
may not be acquired with the defendant’s consent, it is otherwise as to 
the jurisdiction of his person; and where he asks and obtains a continu- 
ance of the action against him, he waives the court’s want of jurisdiction 
of his person, and thereafter a plea in abatement comes too Jate. 


PLEA IN ABATEMENT, heard by Cranmer, J., at July Term, 1923, of 
New Hanover. 

The defendant was indicted for false pretense, in that he represented 
fo the Morris Fertilizer Company that he was the owner of the farm on 
which he lived in Sampson County, and that it was free from incum- 
brances, whereas the farm was owned by another and was incumbered 
to the amount of $9,000, and that by means thereof he obtained certain 
sacks of fertilizer from the company, to its loss. The order of the court 
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recites the defendant’s execution in New Hanover County of a contract 
to handle fertilizers in 1920 as the company’s agent; that this contract 
was lost, and that the company mailed to the defendant another contract, 
which he signed in Sampson County on 9 February, 1920, and then 
mailed to the company at Wilmington. 

The indictment was found at the June Term, 1923, of the Superior 
Court of New Hanover, and thereafter, at the same term, the defendant 
moved to continue the case. His motion was allowed, and the ease was 
set for trial on a certain day of the July term. On the day set for trial 
the defendant, without giving previous notice, filed a plea in abatement, 
on the ground of improper venue, contending that, under the contract, 
the fertilizer was received in Sampson, and the crime, if any, was com- 
mitted there. 

The plea was overruled, and the defendant excepted and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Nathan Cote and Leon G. Stevens for defendant. 


ApAms, J. At common law, crimes of a local character could be 
prosecuted only in the jurisdiction in which they were committed, and 
the venue was laid in such county or district. It was ordinarily the 
duty of the prosecution to show that the offense was committed in the 
county in which the indictment was returned; otherwise, the defendant 
was entitled to an acquittal. 1 Archbold’s Cr. Pr. & Pld., see, 211: 8. vr. 
Carter, 126 N. C., 1011. But this rule has been changed by statute, and 
it is now provided that in the prosecution of all offenses it shall be 
deemed and taken as true that the offense was committed in the county 
in which by the indictment it is alleged to have taken place, unless the 
defendant shall deny the same by plea in abatement. C. S., sec. 4606; 
S.v. Woodard, 123 N. C., 710; 8. v. Holder, 183 N. C., 710. 

The plea was filed by the defendant, and the question is whether, 
under the circumstances disclosed by the record, it is available in his 
behalf. The Court has frequently held that a plea in abarement must be 
filed in apt time—-usually not later than the arraignment. S. v. Seaborn, 
15 N.C. 311; 8. «. Haywood, 73 N. C., 4387; S. v. Grifice, 74 N. C., 
317; 8. v. Baldwin, 80 N. C., 390; 8. v. Watson, 86 N. C., 624; 8. v. 
Ifolder, 133. N.C, 710. 

It does not appear whether, when the defendant made his motion in 
open court, he was formally arraigned, or whether a plea of not guilty 
was then entered of record; but in our view of the law the question pre- 
sented for decision is not necessarily dependent on the time of arraign- 
ment. 
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To sustain the indictment it was essential that the court have juris- 
diction both of the subject-matter and of the person of the defendant. 
Jurisdiction of the offense could neither be waived nor conferred by 
consent; but as to the court’s jurisdiction of the crime no question is 
raised. With respect to the defendant’s person, this rule is less rigid, for 
irregularities in obtaining jurisdiction of his person may be waived by 
the defendant. 16 C. J., 174, see. 225; ib., 176, sec. 231; 7b., 412, see. 
747; 8 R. C. L,, sees, 23, 55. 

A plea in abatement is a dilatory plea; if it 1s sustained, the trial 
may be delayed, but the defendant is usually retained in custody to 
await the return of another indictment. Clark’s Cr. Pr., 377; 8. ¢. 
Griffice, supra. This is probably a reason for holding that such plea 
will not be entertained after an appearance by the defendant and a 
continuance of the cause. Bishop remarks: ‘After a general continu- 
ance it is too late to plead in abatement.” New Cr. Pr., Vol. I, 567, 
sec. 730 (2); 7b., sec. 791 (5). To the same effect is Davis v. The People, 
192 Ill, 185, in which it is said: “By entering his appearance, and 
moving to continue the cause, the plaintiff in error acknowledged the 
jurisdiction of the court, and thereafter 1t was too late to plead in 
abatement.” Also, in Gill v. State, 184 Tenn., 597, the Court ob- 
served: “However, it [the plea in abatement] was waived because the 
defendant allowed one continuance to pass, and only filed his plea at the 
next term, when the ease was called for trial, without giving sufficient 
reason for the delay.” Likewise, in 8. v. Wyers, T8 Tenn. (10 Lea), 717, 
the plea was stricken out on motion, because it had been filed after a 
general continuance. See, also, Hubbard v. State, 72 Ala., 164; Verberg 
v. State, 187 Ala., 73. 

The record shows that, after the indictment had been returned, the 
defendant appeared in court and made his motion for a general con- 
tinuance, and the case was thereupon set for trial on a day certain at 
the next term. The plea was filed on the day set for trial, and was too 
late. By procuring the order of continuance, and thereby submitting 
himself to the jurisdiction of the court, the defendant waived his legal 
right to insist on the plea. 

We are not inadvertent to the decision in 8. v. Jackson, 82 N. C., 
566; but in that case it appeared that the indictment was found at the 
term to which the defendants had been bound, and the cause, without 
further action, was continued. The defendants, so far as the record 
shows, did not appear in court or move for a continuance or submit to 
the jurisdiction, and were formally arraigned at the ensuing term. 

The judgment of his Honor denying the defendant’s plea in abatement 
is afirmed and the cause is remanded for further proceedings. 


Affirmed. 
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MATTIE B. HORTON v. STANLY HORTON. 
(Filed 24 October, 1923.) 
Divorce—Abandonment of Wife—Alimony—Appeal and Err ore nindines 


of Fact—Conduct of Husband—Marriage. 


The Superior Court judge, in allowing alimony to the wife pendente 
lité, under the provisions of C. 8., sec. 1666, must find the essential and 
issuable facts and set them out in full for the purposes of the appeal, so 
that the Supreme Court may determine therefrom whether the order 
appealed from should be upheld, and his general and inconclusive estimate 
of such facts is insufficient; and where her action is for a divorce a mensa 
on the ground of abandonment, for that she was compelled to leave 
home by the conduct of her husband, the judge must find such facts that 
would justify her in law for so doing, at the time she left her husband, 
and those that occurred thereafter are insufficient. 


CLARK, C. J., dissenting. 


Crviu action, for divorce a mensa, ete., heard on motion for an allow- 
ance of alimony pendente lite, before Bond, J., at April Term, 1923, of 
DvRHAM. 

The court granted the application, the judgment entered being as 
follows: . 

“This matter coming on to be heard before me, and, after hearing the 
evidence offered by both sides, and the argument of counsel, the court 
finds the following facts: 

“That the plaintiff and defendant were married to each other, as 
alleged in the pleading; that thereafter a separation took place, and they 
are now living separate and apart from each other; that the plaintiff 
left the home of her husband because of treatment by him which made 
it so that she could not remain longer in the home; that she has brought 
suit against the defendant for a divorce from bed and board, and brought 
the suit in Durham County, while her husband resides in Wake County, 
as she did before the separation. 

“Motion is made by the defendant to order the case removed for trial 
to the Superior Court of Wake County; that motion is denied, the court 
finding as a fact, at the time she brought her action she was a resident 
of Durham County. The court further finds that, although she left her 
husband’s home, she was caused to do so by reason of treatment accorded 
her and statements made to her by her husband—among others, that if 
she would leave and get a divorce from him he would bear the expense 
of same and would pay her a sum of money; that her health was bad, 
causing her to go to a hospital, where she stayed for a deriod of time, 
her husband paying her no attention and refusing to pay bill for same; 
that her husband owns valuable land and other property, while she has 
no property. 
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“Tt is ordered that the defendant pay to the plaintiff the sum of $50 
per month, the first payment to be made on the 5th day of July, 1928, 
and that the sum of $50 be paid to her by him each thirty days after 
that date. 

“Tt is further ordered that the defendant pav to the plaintiff’s attor 
ney as counsel fees the sum of $150, on or before 15 July, 1923. 


“W. M. Bonn, Judge.” 


Defendant excepted and appealed, assigning for error that there was 
not sufficient finding of facts to justify an award of alimony and coun- 
sel fees, 


Brogden, Reade & Bryant for plaintiff. 
Pou, Bailey & Pou for defendant. 


Hoxer, J. Our statute (C. S., see. 1666) provides that alimony pen- 
dente lite may be allowed to a wife seeking divorce whenever she sets 
forth in her complaint such facts as will uphold a judgment for relief, 
and where the judge, on the hearing of the application, shall find these 
facts to be true, and shall find further that the wife has not sufficient 
means for her subsistence and to defray the necessary and proper ex- 
penses of the suit. Speaking to this question in Haseley v. Haseley, 173 
N. C., 531, the Court said: “The statute controlling the question (Re- 
visal, sec. 1566) provides that on a hearing of this character alimony 
should be allowed when plaintiff shall, in her complaint, set forth such 
facts ‘which, upon application for alimony, shall be found by the judge 
to be true and to entitle her to the relief demanded in the complaint,’ 
and in numerous decisions construing the statute it has been held that 
the judge must find the essential and issuable facts and set them out in 
detail, so that this Court can determine from the facts as found whether 
the order for alimony can be upheld as the correct legal conclusion.” 
Citing Garsed v. Garsed, 170 N. C., 672; Moody v. Moody, 118 N. C., 
926; Lassiter v. Lassiter, 92 N. C., 129; Morris v. Morris, 89 N. C., 113. 

Under the interpretation of the statute approved in these and other 
like decisions, there are no sufficient findings of facts by the court below 
to sustain an award of alimony in the cause. True, his Honor, in the 
judgment, finds, among other things, “That although she left her hus- 
band’s home, she was caused to do so by reason of treatment accorded 
her and statements made to her by her husband—among others, that if 
she would leave and get a divorce from him he would bear the expense 
of same and pay her a sum of money”; but a careful examination of the 
statement will disclose that, in so far as it purports to be a finding of 
abandonment on the part of the husband, it is only a general and incon- 
clusive estimate on the part of his Honor as to the conditions presented, 
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and the only fact determined is that at one time “he offered to pay for 
a divorce if she would leave and obtain one.” According to defendant’s 
evidence, this was on one occasion only, and in reply to a threat of the 
wife to leave him; but in any event, standing alone, it is entirely insuf- 
ficient to justify a separation of a husband and a wife. The further 
finding as to defendant’s refusal to pay the hospital fees at Durham, 
and his inattention while she was there—this took place after plaintiff 
had left defendant’s home—and although generally pertinent to the 
inquiry, must take its complexion largely from the correct determination 
of the principal fact, whether plaintiff was justified in leaving her hus- 
band’s home. While abandonment is one of the statutory grounds for a 
divorce from bed and board, and it is true, as plaintiff contends, that if 
a husband, by continued and persistent cruelty or neglect, forces his 
wife to leave him or his home, he may well be held guilty of abandon- 
ment. ffigh v. Bailey, 107 N. C., 71; Setzer v. Setzer, 128 N. C., 170. 
It is equally true that when the wife voluntarily leaves the husband’s 
home without good cause or sufficient excuse, this charge and its conse- 
quences may not be imputed to him. 

On the record as now presented, we are of opinion that defendant’s 
objection must be sustained, and this will be certified, that the order 
allowing alimony and counsel fees be set aside without prejudice, and 
that the matter be further proceeded with as plaintiff may be advised. 

Reversed. 


Crark, C.d., dissenting: The facts found by the judge upon a motion 
for alimony are that, though the wife left her "husband’s home, “she was 
caused to do so by reason of the treatment accorded her,” and “state- 
ments made to her by her husband—-among others, that if she would 
leave and get a divorce from him he would bear the expense of same and 
would pay her a sum of money; that her health was bad, causing her to 
go to a hospital, where she stayed for a period of time, her husband pay- 
ing her no attention and refusing to pay bill for the same; that her hus- 
band owns valuable land and other property, while she has no property.” 
The husband admits in his answer the fidelity of his wife, his possession 
of property, and the utter poverty of the wife. 

Tf it be conceded that the finding that the husband stated to her that 
if she would leave and get a divorce he would bear the expense and pay 
her a sum of money was not sufficient ground to base the judgment for 
alimony, yet the judge finds as a fact that she was “caused to do so 
(leave her husband’s home) by reason of the treatmen: accorded her.” 
This, upon the face of it, taken in connection with the other findings as 
to the husband’s refusal to pay anything for her necessary expenses 
while at the hospital, though he is a man of large property, and she has 
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nothing, should entitle her to the alimony allotted her of $50 per month 
while the matter is being more fully investigated. 

If the finding that she was caused to leave by reason of treatment 
accorded her by her husband was not full enough, it was the duty of the 
husband to ask for a finding of more sufficient details. It must be re- 
membered that, under such circumstances, usually, and it is found as a 
fact in this case, the wife is in entirely destitute circumstances, with no 
means of support and nowhere to go, and she is not able to bear the 
expense and delay of appeals to this Court upon such objections, which 
it was the duty of the husband to have avoided by asking for fuller find- 
ng as to the nature of the treatment which had caused her to leave. 

This statute is the humane provision for persons in the circumstances 
of this plaintiff, and it should be construed liberally, not narrowly, to 
furnish the remedy desired, which is that a destitute wife might have 
some support and somewhere to go, and some means of employing coun- 
sel that her case may be heard, and of obtaining medical treatment, 
which it was in evidence she acutely needed. 

With this wife, as with many others, it must be remembered that 
she has been occupied with her household duties, under which her health 
has broken down; that she has receiyed no pay for her services beyond 
food and clothes, and that when her husband tires of her she has not a 
cent of money while the husband, out of doors and mixing with the 
world, has accumulated wealth. Under these circumstances, when the 
husband tires of the wife and bids her be gone, or treats her so harshly 
as to make her staying with him unendurable, it would be brutal if 
the law did not require him to furnish some means that she may lay 
her grievance before the courts with an allowance for subsistence in the 
meantime, and the law passed for that purpose should not be construed 
so technically as to make it impossible or difheult for her to present her 
case. 

To construe this statute strictly so as to require successive appeals 
to this Court upon technical objections which the husband should have 
avoided by asking for more complete statement of the details—of which 
he was already informed—destroys the very object of the statute, which 
is to give to the sick and destitute wife some means of lying while the 
issue wo divorce from bed and board is being investigated. 

If this is not done, it leaves it in the power of the husband to prevent 
her prosecuting the action and to prevent the court from passing upon 
the merits of the case. She is without remedy if denied that which the 
Jaw was intended to give her. 

The defendant does not aver that his wife has been unfaithful to him 
in any way, and the sole assignment of error is that the findings of fact 
are not sufficient in law to sustain the judgment allotting the wife ali- 
mony pendente lite. 
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F. P. POWERS, Apmr. or A. K. POWERS, v. TRAVELERS INSURANCE 
COMPANY. 


(Filed 31 October, 1923.) 


1. Insurance, Accident—Policies—Contracts—Interpretation. 

While the terms of a policy of accident insurance, when ambiguously 
expressed, are to be construed more strongly in faver of the insured, 
this rule cannot apply when, from the wording of the instrument, the 
clear intent of the parties may be interpreted. 

2. Same—Public Policy. 

In interpreting a policy of accident insurance, the clear intent of the 
parties, as expressed in the policy contract, will be given effect, when 
not in conflict with public policy. 

3. Same—Ambiguity. 


A policy of accident insurance, relieving the company from liability 
for the death of the insured caused by “firearms,” is not contrary to our 
public policy, and when clearly expressed in the instrament, is enforce- 
able; nor will a contrary intent be construed from the wording of another 
provision in the contract relieving the insurer from liability only when 
the death is intentionally caused, it appearing from the language of the 
further provisions that they must necessarily be applicable only to cer- 
tain causes of death therein enumerated. 


ArpreaL by defendant from Allen, J., at March Term, 1923, of 
PENDER. 

Civil action. The plaintiff’s intestate, a resident of Sanford, Florida, 
purchased the policy in question on 14 June, 1920. He came to his 
mother’s home in Pender County the next day, and was killed on 
19 June. Wearing a white suit and a Panama hat, he left the house 
and walked out in the direction of the barn, between 9 and 10 o’clock 
at night, and was shot by some one whom he did not recognize. He 
was carried into the house, and said, “I walked out there. I thought I 
heard a noise at the barn, and just before I got there some one came 
out, and before I could speak he threw up his hands and shot me. I 
don’t know who it was, unless 1t was somebody that took me for a 
haunt.” It is admitted that the sole cause of his death was the gunshot 
wound. 

The following are the material parts of the policy: 

“The Travelers Insurance Company, Hartford, Conn., hereby insures 
the person whose name is written upon the stub of this ticket policy in 
the possession of the company, bearing even number and date herewith, 
against bodily injuries effected during the term of this insurance, solely 
by external, violent, and accidental means, in the manner following, sub- 
ject to the conditions and limitations herein contained, to wit: a. If such 
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injuries shall, independently of all other causes, result in death within 
ninety days from the date of accident, the company will pay $2,500 in 
lieu of any other indemnity to the executors, administrators or assigns 
of the insured.” 

“Additional Provisions: g. This insurance shall not cover disappear- 
anee nor injuries of which there is no visible contusion or wound on the 
exterior of the body of the insured, nor shall it cover accident, injury, 
disability or death resulting wholly or partly from any of the following, 
to wit: aeronautics, . . . firearms, fireworks or explosives of any 
kind, nor shal] this insurance cover suicide, sane or insane, or injuries, 
fatal or nonfatal, nieted ica by the insured or by any other 
person, sane or insane.’ 

The plaintiff sued to recover $2, 500 for the death of the insured, and 
it was admitted that, if entitled to recover, he is entitled to this ne. 

The verdict was as follows: 

1. Did plaintiff’s intestate come to his death from injury inflicted by 
the use of firearms? Answer: Yes. 

2. Did plaintiff’s intestate receive a fatal injury intentionally in- 
flicted by some person unknown, while sane or insane? Answer: No. 

The first issue was answered by consent. The defendant moved for 
judgment upon the verdict. Denied. Exception. Judgment. Excep- 
tion. Appeal by defendant. 


Stevens, Beasley & Stevens for plaintiff. 
Rountree & Carr for defendant. 


Apams, J. The defendant’s motion for judgment upon the verdict 
should have been allowed. The first issue was answered by consent; and 
the contract insured the intestate against bodily injuries effected solely 
by external, violent, and accidental means, as therein set out, subject to 
specific conditions and limitations. Among these limitations is this: 
that the insurance should not cover death resulting wholly or partly 
from several designated agencies, one of which is “firearms.” 

The insured and the defendant had the legal right to enter into the 
contract, and the’ parties are bound by its terms. ‘In the absence of 
statutory provisions to the contrary, insurance companies have the same 
right as individuals to hmit their hability and to impose whatever con- 
ditions they please, upon their obligations, not inconsistent with public 
policy; and the courts have no right to add anything to their contracts 
or to take anything from them.” 14 R. C. L., 931; Roech v. Protective 
Assn., 51 L. R. A. (N. 8.) (Lowa), 221; Lewis v. Accident Co., 17 
L. R. A (N. 8S.) (Mass.), 714; Penn v. Ins. Co., 158 N. C., 29; 8. c., 
160 N. C., 400. 
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In the case last cited Walker, J., said: “The plaintiff and defendant 
had the legal right to make any contract with each other, not unlawful 
in itself, both being at arm's-length and in the full possession and enjoy- 
ment of their mental faculties. We must decide the case, therefore, not 
by what we may think would have been a wiser and more discreet con- 
tract on the part of the plaintiff, if he could have procured such a one, 
but by what is written in the contract actually made oy them. Courts 
are not at liberty to rewrite contracts for the parties. We are not their 
guardians, but the interpreters of their words. We must, therefore, 
determine what they meant by what they have said—what their contract 
is, and not what it should have been.” 

It is conceded that the first issue involves a question as to the proper 
construction of paragraph “g” set out in the statement of the ease. The 
plaintiff contends, first, that the “firearms clause” is modified by the 
subsequent words, “or injuries, fatal or nonfatal, inflicted intentionally 
by the insured or by any other person, sane or insane”; so that, the 
exemption from lability for death by “firearms” should be construed as 
existing only when the fatal injury is intentionally inflicted. We can- 
not concur in this construction. By reference to the paragraph referred 
to, 1t may be seen that the varlous instrumentalities of accident or death 
are classified, and that the provision exempting the defendant from 
liability for death resulting wholly or partly from firearms includes 
also “fits,” “vertigo,” and “sleep-walking” (which preclude the idea of 
intention), and is independent of the succeeding clause, “nor shall this 
Insurance cover . . . injuries . . . inflicted intentionally.” 

The plaintiff next insists that if the first position is not tenable, the 
contract 1s ambiguous and should be construed so as to resolve ey ery 
doubt against the insurer and in favor of the insured. If the clause is 
ambiguous, or if there is uncertainty as to its proper :nterpretation, it 
should be construed against the defendant rather than against the in- 
sured, on the ground that a written contract should, in case of doubt, be 
interpreted against the party by whom it was drawn. Bray v. Ins. Co., 
139 N. C., 390; Trust Co. v. Ins. Co., 173 N. C., 558. “But the rule is 
equally well settled that contracts of insurance, like other contracts, are 
to be construed according to the sense and meaning of the terms which 
the parties have used; and if they are clear and unambiguous, their 
terms are to be taken and understood in their plain, ordinary, and 
popular sense. The strict rule of construction does not authorize a per- 
version of language or the exercise of inventive powers for the purpose 
of creating an ambiguity where none exists, nor does it authorize the 
court to make a new contract for the parties or disregard the evidence 
as expressed, or to refine away terms of a contract expressed with suf- 
ficient clearness to convey the plain meaning of the parties, and embody- 
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ing requirements, compliance with which is made the condition to ha- 
bility thereon. Neither does the rule prevent the application of the 
principle that policies of insurance, like other contracts, must receive a 
reasonable interpretation consonant with the apparent object and plain 
intent of the parties.” 14 R. C. L., 931. 

The language of the Court in Penn v. Ins. Co., supra, is directly 
in point: “While the rule is thoroughly settled that policies of this and 
like character are to be construed liberally, and that ambiguous pro- 
visions, or those capable of two constructions, should be construed favor- 
ably to the insured and most strongly against the insurer, plain, explicit 
language cannot be disregarded, nor an interpretation given the policy 
at variance with the clearly disclosed intent of the parties. Taking the 
policy in the case at bar by its four corners, 1t will admit of but one 
construction.” 

The policy in question is a “ticket policy,” evidently intended to 
insure against injury or death in limited cases, and to circumscribe the 
scope of the defendant’s liability. It contains the unequivocable pro- 
vision that the insurance shall not cover “accident, injury, disability, 
or death resulting wholly or partly from . . . firearms’; and, in the 
absence of ambiguity, there is no reason for disregarding the plain mean- 
ing of the language by which the intention of the parties is expressed. 
Upon the verdict as returned, judgment will be rendered for the de- 
fendant. 

Error. 


) 





GLADYS WALLACE v. LL. M. SQUIRES. 
(Filed 31 October, 1923.) 


Negligence—Automobiles—Father and Son—Burden of Proof. 


Where there is evidence that a father has prohibited his son from 
driving his automobile except at such times as he had expressly per- 
mitted him to do so, but there is further evidence that the son had 
driven the automobile while riding the family, etc., and occasionally for 
his own private purposes. the knowledge whether on a certain occasion 
the son had inflicted the injury while using the car for his own purposes 
is peculiarly within the knowledge of the father, the defendant in an 
action to recover damages for such injuries, and the burden of proof is 
on him. 


Stacy, J., dissenting in part. 


Appeat by plaintiff from Bond, J., at May Term, 1923, of ALaMaNnceE. 
This was an action to recover damages for serious injury sustained by 
the plaintiff in an automobile collision near Burlington, 6 November, 
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1921. The plaintiff, Miss Wallace, and another young lady and two 
young men, left Raleigh to drive to Greensboro in a Pope-Hartford 
roadster. On their return from Greensboro, about 114 miles from Bur- 
lington, the defendant’s car, driven by his son, going towards Elon Col- 
lege, met and collided with the car in which the plaintiff and her com- 
panions were riding, about 7:30 p. m. 

The evidence of the plaintiff and witnesses is that the car in which 
she was riding was on the proper side of the road, which was 16 feet 
wide, of ample width for two cars to pass; that it was comparatively 
straight for some distance, and that outside of the paved part of the 
road there was more than three feet on either side, and this was in good 
condition. The defendant’s son had frequently driven over this road; 
knew its width and condition. The plaintiff’s witnesses testified that 
they were blinded by the bright headlights of the defendant’s car, which 
was approaching them very rapidly, and just before it reached the car 
in which the plaintiff was riding, the defendant’s car, which was a 
heavy Hudson touring car, swerved a little towards the plaintiff’s car, 
struck it, turned it around in such way that it turned over, falling on 
the plaintiff and young Slater, who was driving at the time. Bishop, 
the other young man, was thrown clear of the car into an adjoining 
field. The plaintiff received very severe and painful injuries, her pelvic 
bone being broken in two places. The testimony of the physician gave 
in detail the extent and nature of her severe injuries, and the remedies 
he administered, and her suffering at the time and subsequently. These 
details are omitted, as the judgment is in favor of the defendant, which 
also renders it unnecessary to consider the assignments of error directed 
to the ruling of the court, admitting or refusing to admit testimony 
showing the negligence of the driver, son of the owner of the car, in 
bringing about the collision. 

The jury found in response to the first issue that “the plaintiff was 
injured by the negligence of Newmer Squires, son of the defendant, 
L. M. Squires, as alleged in the complaint.” 

The second issue was as follows: “Was Newmer Squires the agent 
and servant of the defendant, L. M. Squires, at the time of said injury 
referred to in the complaint ?”’ 

The plaintiff excepted to the second issue as submitted by the court, 
and assigns that as error, and also excepted to the charge and to refusal 
of prayer to charge. 

The plaintiff had also tendered as issues the following, the rejection 
of which constituted the eighth assignment of error, to wit: 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? 
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2, Did the plaintiff, by her own negligence, contribute to her injury? 

3. What injury, if any, is the plaintiff entitled to recover of the de- 
fendant ? 

Upon the verdict, judgment was rendered in favor of the defendant. 
Plaintiff appealed. 


Carroll & Carroll and Manning & Manning for plaintrff. 
Long & Allen and Parker & Long for defendant. 


Crarx, C. J. The plaintiff asked the court to charge that “If the 
jury should find from the evidence that the defendant purchased the car 
for the use of himself and his family, and that the defendant permitted 
his sons, including Newmer, to drive the said car, driving himself, his 
wife or his daughter, and at times permitted the said Newmer to use 
said car for his own pleasure, and permitted him at times to use it In 
his business, driving it alone, and said Newmer used it at times without 
the express permission of his father; that on Sunday, 6 November, 1921, 
after the defendant had left home, but Mrs. Squires was at home, and 
other members of the family, the said Newmer went to the open garage, 
which was unlocked, and the car was unlocked, and drove the machine 
out, and came to Graham and took Miss Madge Andrews and Mr. and 
Mrs. Cox to ride, and during the ride the collision occurred, resulting 
in the injury of the plaintiff, then the jury will answer the second issue 
‘Ves’ 3) 

The court refused to so charge, but, on the contrary, instructed the 
jury, at the request of the defendant: “Jf you should find from the 
evidence, and by its greater weight, that the defendant, L. M. Squires, 
owned the Hudson ear, and that he used said car to some extent in his 
business, and used it also as a pleasure car for himself and his family, 
and at times permitted his son to use said car as a pleasure car, but that 
said L. M. Squires had forbidden his son to take said car, except on 
those occasions when his said son should ask and receive permission so 
to do; and if you should further find from the evidence, and its greater 
weight, that on the occasion referred to in the complaint in this cause, 
Newmer Squires, the son of the said L. M. Squires, had taken said car, 
without obtaining the consent and without the knowledge of his father, 
the said L. M. Squires, and was using the same, then I charge you to 
answer the second issue ‘No.’ ” 

This instruction goes further than this Court has ever held in under- 
taking to define the liability of the father for the acts of a minor child. 
It requires that, before finding the second issue, that the son was the 
agent or servant of the defendant, that the jury must find that he was 
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driving the car at that particular time with the knowledge and express 
consent of his father, and that if they failed to do so, by the greater 
weight of the evidence, they must find that he was not acting as the 
agent or servant of the defendant. 

In the latest utterance of this Court upon this subject (Hobertson v. 
Aldridge, 185 N. C., 292) the law applicable is thus stated by Hoke, J., 
speaking for a unanimous Court: “True, it 1s the recognized principle 
that a parent is not ordinarily responsible for the torts of a minor child, 
solely by reason of the relationship, and that generally liability will only 
be imputed on some principle of agency or employment. Brittingham 
v. Stadiem, 151 N. C., 299. Accordingly, it has been directly held with 
us, In case of injury caused by negligent use of automobiles, that no 
recovery can be sustained when it 1s made to appear that the machine 
was being operated by the minor at the time, for his own convenience 
or pleasure, contrary to the parent’s orders or without authority from 
the parent, either expressed or implied. Janville v. Nissen, 162 N. C., 
96; Bilyeu v. Beck, 178 N. C., 481. But it is also held in our opinions, 
by the great weight of authority, that where a parent owns a car for the 
convenience and pleasure of the family, a minor child, who is a member 
of the family, using the car at the time for his own purposes, with the 
parent’s consent and approval, will be regarded as representing the 
parent in such use, and the question of liability for negligent injury 
may be considered and determined in that aspect. Clark v. Sweaney, 176 
N. C., 529; Griffin v. Russell, 144 Ga., 275; Hutchins v. Haffner, 63 
Col., 365; Stowe v. Morris, 147 Ky., 386; McNeal v. McKain, 33 Okla., 
449; Birch v. Abercrombie, 74 Wash., 486. And from this it follows, 
we think, that when it is made to appear that a car owned by a parent 
for family use is openly and habitually used by a minor child, a member 
of the family, such conditions will constitute evidence permitting the 
reasonable inference that the car is being operated by authority of the 
parent and for the purpose for which it was obtained. Birch v. Aber- 
crombie, supra; Williams v. May, 173 N. C., 78; Taylor v. Stewart, 172 
N. C., 203.” | 

Again quoting from the same opinion, this Court said: “Again, while 
our decisions hold that automobiles are not to be regarded as inherently 
dangerous, requiring questions of liability to be determined in that view, 
it is the rule approved by well-considered authority and recognized in 
this jurisdiction, that when an owner, parent, or other, entrusts his car 
to one whom he knows or has every reason to believe is incompetent or 
reckless and irresponsible to an extent that makes a negligent injury 
probable, such owner may be held liable, though the doctrine of respon- 
deat superior is not presented (Gardner v. Solomon, 200 Ala., 115), a 
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position recognized and approved by this Court in the recent case of 
Tyree v. Tudor, 183 N. C., 340.” 

It would be too hard a burden to place upon one who was injured by 
the collision caused by the proximate negligence of the driver of an auto- 
mobile, bought by the defendant for the family use and driven habitu- 
ally by his son, to hold that, in order to fix lability upon the owner of 
the car, the injured person must produce testimony that at the time of 
the accident in which he was injured the son was driving the car with- 
out obtaining the express consent and with the knowledge of his father, 
as the court has here charged. ‘Those facts are peculiarly within the 
exclusive knowledge of the defendant and his son; and upon the evidence 
in this case, in which the son had habitually used the car, driving it 
for the family or for his own pleasure or business, it was encumbent 
upon the father to show that the son had no permission at that particu- 
lar time to drive the car, and it was error to charge the jury that, before 
they could render a verdict against the defendant, they must find that 
the son at the time was driving the car with the knowledge and express 
consent of the father. That requires a finding of an express authority, 
whereas, upon the facts and circumstances of this case, the jury should 
have been permitted to find whether, upon all the circumstances, there 
was an imphed consent, from the use in the family and frequency with 
which the son had driven the car for the family or for his own use and 
pleasure. A mere statement that the father at some time had forbidden 
his son to use the car without his express permission was not conclusive 
evidence that he was not driving with the implied consent which might 
well have been drawn correctly from the custom that was shown of his 
frequent use of the car, and did not throw upon plaintiff the burden of 
proving such express permission by the greater weight of the evidence. 

This instruction would enable the father, by the mere statement to 
his son that he could not drive the car without express permission, 
though driving the car habitually, to protect himself from lability, 
when, as a matter of fact, there is ample evidence from which the jury 
could, and probably should, have drawn the inference that there was an 
implied consent and authority on the part of the father that he should 
so use it. 

The number and frequency of accidents which occur, entailing death 
or serious injuries to others from automobiles driven by minors, which 
could not be done without the consent of the father and owner, forbid 
that the father should escape liability by merely stating to his son that 
he could not drive the car without express permission, when it may be 
he was constantly and repeatedly doing that very thing, as was shown in 
this case, and necessarily with the knowledge of the owner of the 
machine. 
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If it had been shown that the minor was not permitted to drive the 
machine, and that he had done so entirely without the knowledge of the 
father, the situation would be different, but here there is evidence of 
implied consent, which the jury might infer from the habitual driving 
of the machine for the family and for his own purposes by the son, and 
no evidence that it was done clandestinely, as in the Nissen case. 

The public safety forbids that we should go beyond the extreme con- 
ditions laid down in the Nissen case, 162 N. C., 96, where the car was 
taken by the minor son against the positive prohibition of the father. 
In this case there was ample evidence, as above stated, from which the 
jury was entitled to infer that, notwithstanding any prohibition, as a 
matter of fact the minor was habitually driving the car for the family 
or for his own pleasure or business. 

Error. 


Stacy, J., dissenting in part: I think there should be another trial of 
this cause for error in the charge, but I do not agree with the new doc- 
trine announced in the opinion of the Court that the burden of proof is 
on the father (defendant) to show a want of authority or permission on 
the part of his son to drive the car at the time and place in question in 
order to exculpate the defendant from liability. 

The burden of proof is on the plaintiff to show that she was injured 
by the negligence of the defendant; and “when it is made to appear that 
a car owned by a parent for family use’is openly and habitually used by 
a minor child, a member of the family, such conditions will constitute 
evidence permitting the reasonable inference that the car is being oper- 
ated by the authority of the parent and for the purpose for which it was 
obtained.” Hoke, J., in Robertson v. Aldridge, 185 N. C., 292. This, I 
think, 1s a correct statement of the law. It is as far as we have gone, 
and, in my judgment, it is as far as we ought to go. No presumption 
arises from the relation of parent and child by which the former can be 
held answerable for the wrongs of the latter; and if there be nothing 
more than relationship to connect a parenj with the tort of his minor 
son, the parent is not hable therefor. Chandler v. Deaton, 37 Tex., 406. 

The lability of a father for the torts of his minor child, in general, 
rests only upon the rule of respondeat superior when the fact of agency 
is proved, and no presumption of agency arises from the family rela- 
tionship. Kumba v. Gilham, 103 Wis., 812; Linville v. Nissen, 162 
N. C., 95, and cases there cited. With all due deference, I think the 
Court has confused the rule in regard to the burden of proof with 
strong circumstances tending to show agency. Schaefer v. Osterbrink, 
67 Wis., 495; 17 Am. & Eng. Ency. of Law, 392. 
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The rule as to the burden of proof is important and indispensable in 
the trial of causes. It constitutes a substantial right of the party upon 
whose adversary the burden rests, and hence it should be carefully 
guarded and rigidly enforced by the courts. Hostery Co. v. Express Co., 
184 N. C., 480. 





EDWARD FE. CULLOM et au., TRUSTEES IN BANKRUPTCY OF REPUBLIC 
TRUCK AND AUTO COMPANY, vy. THE MERCHANTS BANK AND 
TRUST COMPANY. 

(Filed 31 October, 1928.) 


1. Actions—-Defenses—Evidence—Issues—Appeal and Error—New Trials. 


In an action by the trustee in bankruptcy to recover the value of an 
automobile alleged to have been taken by the defendant bankrupt, in 
fraud of the provisions of the Bankrupt Act, the defendant pleaded 
and offered evidence to show that, holding a registered purchase-money 
mortgage, it had, preceding a period of six months before petition filed, 
settled all matters between the bankrupt and itself by taking over the 
machine: Held, error for the trial judge, to the defendant's prejudice, 
to make his liability depend upon a single issue determinative only as 
to the question of whether the settlement had been made as alleged by 
the defendant, relieving the plaintiff of the burden of proof on the issue 
and depriving defendant of the defense under the duly registered pur- 
chase-money mortgage. 


2. Appeal and Error—Objections and Exceptions—Actions—Defenses. 


And where the defendant has duly moved for judgment as of nonsuit 
in the county court, and has preserved his exceptions in the Superior 
Court and excepted to an erroneous charge of the Superior Court judge, 
and has also preserved these exceptions in the Supreme Court on appeal, 
the position that he had lost his right by acquiescence is untenable. 


3. Appeal and Error—<Actions—-Defenses—Several Grounds of Defense— 
New Trials. 


Where the allegations of the complaint and the evidence present two 
material and complete grounds for defense, it is reversible error for the 
judge, upon the trial, to deprive the defendant of one of them. and make 
its Hability solely depend upon the determination of the other. 


Civin action tried before his Honor, Starbuck, J., and a jury, at 
October Term, 1922, of Forsyru County Court, and heard on appeal 
to Superior Court before his Honor, Shaw, J., at December Term, 1922. 

The action is by the trustees in bankruptcy of the Republic Truck 
and Auto Company against defendant, to recover the value of an auto- 
mobile which plaintiffs alleged defendant had acquired of the bankrupt 
in fraud of the provisions of the bankruptcy acts. On denial of plain- 
tiffs’ right as claimed, the jury in the county court rendered the follow- 
ing verdict: 


346 IN THE SUPREME COURT. [186 
CULLOM Vv. BANK. 


“t, Are the plaintiffs the owners of and entitled to the possession of 
the automobile described in the complaint? Answer: ‘Yes.’ 

“2. Was said automobile wrongfully taken by the defendant on 5 
July, 1921, as alleged? Answer: ‘Yes.’ 

“3. What was the value of the automobile at the time of said wrong- 
ful taking? Answer: ‘$700.’ ” 

Judgment on verdict for plaintiffs. Defendant excepted and appealed, 
assigning errors. The judgment having been affirmed in the Superior 
Court, defendant excepted and appealed to this Court, renewing his 
assignments of error. 


Manly, Hendren & Womble for plaintiffs. 
J. H. Alexander for defendant. 


Hoxe, J. Plaintiffs, as stated, alleged and offered evidence tending to 
show that they were trustees in bankruptcy of the Republic Auto Com- 
pany, adjudged a bankrupt in August, 1921, and claimed that defendant 
had acquired and held an automobile belonging to the bankrupt, con- 
trary to the Bankruptcy Act and in fraud of its provisions. Defendant 
denied, among other averments, that it had so acquired the title to the 
automobile in question, and by way of further defense alleged that hold- 
ing a purchase-money mortgage on the automobile acquired by assign- 
ment and for full value from the bankrupt, more than six months before 
the act of bankruptcy, plaintiffs had come to an adjustment with the 
mortgagor-purchaser by which the latter had surrendered for value any 
and all claims he had against the machine, and defendant had become 
and was the full and bona fide owner of the same, and offered evidence 
in support of these defenses. 

On the trial in the county court, as we understand tae record, and in 
departure from the basic averments of the complaint that defendant had 
acquired in fraud of the provisions of the Bankruptcy Act, the issue of 
ownership was submitted to the jury on the single question whether the 
defendant had come to an adjustment with the original purchaser and 
mortgagor of the machine, and whereby the latter had surrendered any 
and all claims thereon to defendant as set forth in his additional de- 
fense. By this course of procedure the plaintiffs were relieved, and to 
our minds erroneously relieved, of the burden of establishing their claim 
as set forth in the complaint, and defendant was in effect deprived of 
any and all claim on the machine which might arise to him under and 
by virtue of a duly registered purchase-money mortgage which had been 
assigned to defendant for value long before any adjudication of bank- 
ruptey of the company. 
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Appellee does not seriously contend against the commission of preju- 
dicial error in the course pursued unless defendant should be held to 
have acquiesced in the trial of the issue as presented to the jury, but we 
do not so interpret the record. On the contrary, defendant seems to 
have insisted throughout on his objections, and all of them, to the 
validity of the trial as presented in his exceptions to the refusal to 
nonsuit, and specifically to the charge as given, and assigning same for 
error, both in the county and Superior courts and on appeal here. 

The case in principle is not unlike one disposed of at the present term 
of Cherry v. R. R., ante, 268, in which the court, in presenting the 
cause to the jury, restricted plaintiff to a single ground for relief when 
his allegations and evidence presented two, and the ruling was held 
for reversible error. 

We are of opinion that defendant is entitled to a new trial of the 
cause, and it 1s so ordered. 

New trial. 





MARBURY LUMBER COMPANY vy. BRIGGS-SHAFFNER COMPANY. 
(Filed 31 October, 1923.) 


1. Contracts—Arbitration and Award—Evidence—Fraud—Instructions. 


Where there was conflicting evidence upon the trial of an action to 
recover the purchase price of lumber sold and acceptance refused upon 
the ground that it did not come up to specifications, as to whether the 
parties had agreed to be bound by the conclusion of an official inspector, 
it is not error for the judge to charge the jury that, in the absence of fraud 
in the procuring of the contract, to abide by the inspection, if the jury 
found that there was such contract, the defendant would be bound by 
the result, and should the jury so find, they need not consider defend- 
ant’s testimony that the lumber did not come up to grade or quality 
called for in the original contract. 


2. Appeal and Error-—Objections and Exceptions—Verdict—Issues—Im- 
material Matter. 


Where a determinative fact at issue has been found by the jury, under 
proper instructions, for appellee, the exceptions of the appellant to the 
admission of evidence upon a different phase of the case becomes imma- 
terial in the Supreme Court on appeal. 


Sracy and Apams, JJ., dissenting. 


Appear by plaintiff from Shaw, J., at May Term, 1923, of Forsyru. 
This action was brought upon sale of lumber by the plaintiff to the 
defendant. When the lumber arrived at defendant’s place of business 
it was refused because alleged not to be up to contract as to grade, size 
and thickness. It was examined by the plaintiff’s salesman and agent 
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and there is evidence that it was admitted by him that the complaint 
of the defendant was well founded and that it was within its rights in 
refusing to accept the lumber. 

Some months thereafter a representative of the plaintiff asked to send 
an official representative to examine the lumber. There was conflicting 
testimony whether the inspector was to be the judge whether or not the 
lumber complied with the requirements. The plaintiff alleges in his 
complaint that there was a contract between the parties by which they 
agreed to abide by the decisions of the inspector, which was denied by 
the defendant. 

The action was tried in Forsyth County Court in November, 1922, 
before Starbuck, J., and the jury found upon the issues submitted that 
the defendant was indebted to the plaintiff $1,470.53, less freight. The 
evidence having shown that the amount of the freight was $179, judg- 
ment was rendered against the defendant for the difference, $1,291.53, 
and costs, on 25 November, 1922. 

The defendant appealed to the Superior Court, and that court, after 
hearing the argument of the case on appeal and all exceptions sent up 
from the county court, reversed the judgment below and directed a new 
trial, from which the plaintiff appealed. 


Parrish & Deal and Ratcliff & Hudson for plaintif. 
Swink, Clement & Hutchins and Oscar O. Efird for defendant. 


Crark, C. J. This case was tried in the Superior Court upon excep- 
tions assigned in the appeal from the county court, and judgment was 
rendered by that court reversing the judgment of the court below. 

It was alleged by the plaintiff that there had been an agreement to 
have the lumber inspected and that both sides abide by the result of 
that inspection. The plaintiff’s cause of action was based solely upon 
that agreement, which it was alleged was entered into by the parties 
after the lumber had been refused by the defendant under the contract. 
This matter of an agreement to accept the result of the inspection was 
tried out in the county court, and the verdict of the jury sustained that 
contention. 

The defendant in his brief says that the two points in controversy 
are whether or not the plaintiff and defendant agreed to the inspection 
and that the parties would be bound by the report of the inspection; 
and the other point was that even if the jury found as a fact that there 
was such an agreement, that by fraud or mistake or inadvertence the 
inspector in making the inspection did not inspect as to size and working. 

The plaintiff assigns exceptions of error that the judge of the Superior 
Court had erred in finding that the judge of the county court had com- 
mitted error in twenty particulars. 
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The 17th exception by the plaintiff is that the court erred in find- 
ing that the judge of the county court committed error in that he 
charged the jury as follows: “If you believe a contract was entered into 
by the plaintiff and defendant by which both agreed to an official inspec- 
tion of the lumber in question, and that it was understood and agreed 
by the plaintiff and defendant that each was to abide by the report, and 
if there is no evidence of any fraud or deceit practiced by the defendant 
in obtaining said contract and agreement, and if said official inspection 
was made in accordance with agreement, the defendant, under the terms 
of its contract, as a matter of law, is bound thereby; and if you should 
find from the evidence that said contract was entered into as above set 
out and said inspection was made according to contract, you will not 
consider the evidence of the other witnesses tending to show that the 
lumber passed by the inspector did not come up to grade and quality 
called for by the original contract, you will answer the issue in favor of 
the plaintiff.” 

We think that the judge of the Superior Court erred in holding that 
this charge was erroneous, and this renders it unnecessary to consider 
the other exceptions, which are based upon the ground that the judge 
of the lower court committed error in permitting witnesses to testify 
as to matters which would have been pertinent only in the view that the 
jury had held that there was no agreement for inspection and report 
by the inspector. 

We are of opinion that on the trial in the county court no errors were 
committed in the particulars named, and the verdict of the jury and 
the judgment thereon in the county court should have been sustained 
and the action of the Superior Court in reversing them should be set 
aside. 

Reversed. 


Stacy and Apams, JJ., dissented. 








PAULINE B. ALLEN v. HAZEL SAUNDERS ET ALS. 
(Filed 31 October, 1923.) 


Husband and Wife-—Dower—-Estates—Contingent Remainders. 


Under a devise to testator’s daughter and son, equally, and in the 
event of either dying without issue, then the whole estate to the other, 
with ulterior contingent limitations over, upon the death of the son, his 
widow is entitled to dower in his lands, he having been seized thereof 
during coverture, with the possibility of a child of the marriage taking 
by descent. Pollard v. Slaughter, 92 N. C., 72, cited and applied. 
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AppeaL by defendants from Shaw, J., at May Term, 1923, of For- 
SYTH. 

The sole question presented by this appeal is the right of the peti- 
tioner, Pauline Bugher Allen, widow of Sydney E. Allen, to dower. 
Her right thereto depends upon the construction of the will of Laura L. 
Allen, mother of Sydney E. Allen, who died without issue, leaying the 
plaintiff his widow. 

Paragraph 2 of the will of Laura E. Allen reads as follows: “I 
devise and bequeath to my children, Annie and Sydney E. Allen, equally 
the house known as 318 Spruce Street, in the city of Winston-Salem, 
N.C. In the event of the death of either one of these children, without 
issue, the survivor shall inherit the deceased one’s interest, and should 
the surviving one die without issue”—the executor was to sell the prop- 
erty and divide the profits equally among the surviving children of the 
testatrix. 

In the special proceeding the clerk ordered the writ to issue to the 
sheriff commanding him to summon a jury of freeholders to lay off 
dower to the petitioner. The respondents appealed, and the appeal was 
placed on the motion docket of the Superior Court, where Shaw, J., 
affirmed the judgment and order for a jury, and the respondents ap- 
pealed. 


Phin Horton, Jr., for petitioner. 
Manly, Hendren & Womble for respondents. 


Crarx, C. J. We think this case was settled by that of Pollard v. 
Slaughter, 92 N. C., 72, where the Court held, in a learned opinion by 
Ashe, J., woon a devise in the same terms, and upon the same facts as 
in the case at bar, that where there is a devise in fee simple, with an 
executory devise over, the wife’s right to dower attaches on the first 
estate and is not defeated by its determination on the death of the hus- 
band, for the widow is entitled to dower in all lands of which her hus- 
band was seized during coverture, and which any child she might bear 
him could by any possibility take by descent. 

We could add nothing to the reasoning of the learned judge in that 
ease. The husband (Sydney E, Allen) held a defeasible fee simple, 
Whitfield v. Garris, 1381 N. C., 148; 8S. c., 184 N. C., 24, and cases cited 
thereto in Anno. Ed. The right of his wife to dower therein attached 
by marriage and was not defeated by his decease and determination of 
the estate. This case has been cited and approved in Aidyette v. Grubbs, 
145 N. C., 91, which states that “other courts of the highest authority 
have taken the same view,” citing Northcott v. Whipp, 51 Ky., 65-73. 

Affirmed. 
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JULIUS G. BLAKELY vy. LOUISE H. BLAKELY. 
(Filed 31 October, 1923.) 


1. Divorce—Marriage—-Condonation. 

Held, in a suit for divorce @ vinculo, condonation of the wife’s adulter- 
ous act is the forgiveness of the offense on condition that she will abstain 
from like offense thereafter, and upon the condition violated, the origi- 
nal offense is revived. 

2. Same—Pleadings—Evidence—Burden of Proof—Defenses—<Actions. 


Where the wife relies upon the condonation of her adulterous conduct 
in defense to the husband's suit for a divorce a vinculo, it is not required 
that the husband negative the defense of condonation in his complaint, 
but it is for the wife to allege and prove it, as an affirmative defense. 


Appear by plaintiff from Cranmer, J., at June Term, 1923, of Wake. 

Civil action for divorce absolute. On issues submitted, the jury ren- 
dered the following verdict: 

“1. Has plaintiff been a resident of the State of North Carolina for 
two years next preceding the commencement of this action, as alleged? 
Answer: ‘Yes.’ 

“2. Were plaintiff and defendant married to each other, as alleged? 
Answer: ‘Yes.’ 

“3. Did the defendant commit adultery, as alleged in the complaint? 
Answer: ‘No.’ ” 

Judgment on verdict for defendant, and plaintiff excepted and ap- 
pealed. 


Finlator & Eastman, S. W. Eason and Douglass & Douglass for 
plaintiff. 
Chas. U. Harris for defendant. 


Hoxe, J. On the trial, plaintiff offered evidence tending to show the 
alleged adultery of the wife in the year 1921. On objection the evi- 
dence was excluded, the court stating that he would not permit any eyi- 
dence of adultery prior to March, 1922, the date of final separation of 
the parties, for the reason that plaintiff had not negatived condonation 
in his complaint, and in our opinion the exception of plaintiff to this 
ruling must be sustained. Condonation is properly understood to be 
the forgiveness of an offense on condition that the party will abstain 
from like offenses thereafter, and if the condition is violated the original 
offense is revived. Lassiter v. Lassiter, 92 N. C., 129. It is very gen- 
erally regarded as a specific afirmative defense to be alleged and proved 
by the party insisting upon it and is not required to be negatived by the 
opposing pleader. White v. White, 171 Va., 244; Odom v. Odom, 36 
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Ga., 386; 9 R. C. L., 386. And decision of our own Court, in Kinney 
v. Kinney, 149 N. C., 821; Steel v. Steel, 104 N. O., 681-638, and 
other cases, are in full approval of the general principle. Even when 
set forth in the pleadings as required, not being in the nature of a 
counterclause, the allegations would be taken as denied by the plaintiff. 
C.S., sec. 543. 

There is error and plaintiff is entitled to a new trial of the cause. 

Reversed. 





BOARD OF COMMISSIONERS FOR THE COUNTY OF CUMBERLAND 
v. C. W. McNEAR & CO. 


(Filed 81 October, 1928.) 


Statutes—Substantial Compliance—Elections—Municipa]. Corporations— 
Schools——Bonds—Taxation. 


Township bonds for public school purposes, authorized at an election 
held 9 May, 1923, under the provisions of C. S., ch. 95, are not invalid, 
when otherwise regular, on the ground that this section of the Consoli- 
dated Statutes was superseded by the prior enactmen: of chapter 1386, 
Public Laws of 1928, there having been a substantial compliance with 
the requirements of the statutes on the subject. 


CoNTROVERSY without action heard by Sinclair, J., at September 
Term, 1923, of CuMBERLAND. 
Judgment for plaintiff. Appeal by defendant. 


Dye & Clark for plaintcff. 


Apams, J. On 12 June, 1923, the plaintiff, after due advertisement, 
accepted the bid of the National Bank of Fayetteville for $75,000 of 
bonds to be issued for Pearce’s Mill Township School District in said 
county, bearing interest at the rate of 6 per cent per annum, payable 
semiannually, and ordered that the bonds be delivered tc the bank upon 
payment of the amount due. The bonds were to be prepared and exe- 
cuted in accordance with a resolution of the plaintiff adopted 19 May, 
1923. The bank transferred its bid to the defendant, and the plaintiff 
furnished the defendant with a certified transcript of all the proceedings 
relating to the issue of said bonds. The defendant refused to accept and 
pay for the bonds on the ground that they were invalid because they 
were authorized at an election held on 9 May, 1923, under the pro- 
visions of C. S., ch. 95, which, on 15 April, 1923, was superseded by 
the Public Laws of 1923, ch. 136, and that the plaintiff was without 
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authority to order the election which approved the issue of the bonds. 
The school district is a duly constituted special-tax district, the boun- 
daries of which are coterminous with the boundaries of the township. 
The petition, order, notice and all the other proceedings relating to the 
election were in all respects regular, and the election was duly declared 
carried in favor of the bonds and the levy of a tax for their payment as 
they became due. 

His Honor rendered judgment declaring that the order of election 
was made pursuant to authority vested in the plaintiff; that the election 
was legally and properly called, held, and determined; that the bonds 
when issued will be valid, and that the defendant is bound by its con- 
tract of purchase. 

We have carefully examined the proceedings relating to the election 
in connection with the various statutes regulating the issuing of bonds 
in counties, townships, and school districts set forth in C. S., sees. 5527 
and 5676 et seg., and in Public Laws 19238, ch. 136, and from our in- 
vestigation we are satisfied there has been a substantial compliance with 
all the statutory requirements, and the defendant’s exception is without 
merit. The judgment of his Honor is 

Affirmed. 


R. P. TAYLOR et ats. y. J. F. MEADOWS ET ALIS. 
(Filed 31 October, 1923.) 


Appeal and Error—Stare Decisis. 


Upon this fourth appeal: Held, there was no prejudicial error to the 
appellant in the rulings of law by the trial judge, which is substantially 
in accordance With the rulings of the decisions heretofore herein rendered 
by this Court. 


Appeal by defendants from Bond, J., at April Term, 1923, of Gran- 
VILLE. 

This is the fourth time that this ease, which began 3 April, 1914, 
has been before the Court. It was here previously, Taylor v. Meadows, 
169 N. C., 124; 175 N. C., 373; 182 N. C., 266. 

On the first appeal it was held error to charge that R. P. Taylor could 
not recover his share in the disputed lot as one of the heirs at law of his 
father, Dr. L. C. Taylor, if his wife, who had purchased at a mort- 
gage sale, should fail to recover. On the second trial, the devisees 
of Dr. Taylor and the heirs of himself and wife, to whom he conveyed 
a two-thirds interest in the land, were made parties plaintiff and filed 
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a complaint alleging that they were the owners of the land in dispute 
if the court should hold that the wife of R. P. Taylor was not the owner 
thereof. 

On this second trial, Connor, J., at first admitted the parol evidence 
of the defendants as to acts of user, and then, on motion of plaintiffs, 
excluded the same from the consideration of the jury, who brought in a 
verdict for the plaintiffs. On appeal, this Court held that there was 
error in excluding this evidence. 

At the third trial, Horton, J., allowed defendants to introduce all their 
oral testimony, and the jury again brought in a verdict for the plain- 
tiffs. On appeal, this Court held that the judge had unduly emphasized 
the testimony of the court surveyor and sent the case back for a new 
trial. 

On this fourth trial, nearly every possible proposition of law and of 
fact having been debated heretofore and on this trial, the jury again 
brought in a verdict for the plaintiff. 

It is admitted by both sides that Dr. L. C. Taylor was the ancestor 
in blood of all the plaintiffs except Mrs. Betty R. Tavlor, who is the 
wife of his son, and was the ancestor in title of both the plaintiffs and 
defendants, and that he formerly owned all the lands shown on the map 
by the court surveyor, Mr. Foster. 

The land in controversy is a strip fronting on Williamsboro Street, 
Oxford, 28 feet wide and 161 1-3 feet long. The defendants in the 
answer do not deny the allegation in complaint that the annual rental 
value of the same is $25. Upon the issues submitted the court found 
that the plaintiffs were entitled to the land in dispute and that the 
defendant, J. F. Meadows, is in wrongful possession. Judgment ac- 
cordingly. Appeal by defendant. 


A.W. Graham & Son and D. G. Brummitt for plaintiffs. 
Hicks & Stem, Royster & Royster, 7. LT. Hicks & Son and Parham & 
Lassiter for defendants. 


Crark, OC, J. The case was elaborately and most ably argued in this 
Court, extra time being allowed for its consideration. It is the fourth 
time that the case has been presented here, and it 1s stated that it took 
four days for the trial below on the last occasion alone. There are 
numerous exceptions and, by very able briefs in addition to the oral 
argument, every possible contention was presented for our consider- 
ation, We do not think, however, that there is any new proposition of 
law presented whose restatement by the Court would be of service to 
litigants. 
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The case having been tried three times before, nearly every question 
of law and of fact has been heretofore discussed, and the judge seems 
to have followed carefully the previous rulings of the Court in the mat- 
ter. Indeed, on this appeal the argument seems to have almost entirely 
been a debate upon the facts, of which the jury are the proper and 
appropriate tribunal, and they have for the third time rendered their 
decision in favor of the plaintiffs. If there were any error of law com- 
mitted we do not think that it was such as would have affected the 
verdict. 

The jury on this trial had the law fairly and clearly placed before 
them by the judge in his ruling and in his charge, and every fact bear- 
ing upon the case was fully presented and doubtless carefully considered 
by the jury. 

After a full and eareful consideration of all the exceptions, upon the 
whole case, we think that substantial justice has been attained, and in 
the trial below we find 

No error. 





LUCY G. HOLTON vy. M. O. HOLTON. 
(Filed 81 October, 19238.) 


1. Estates—Entirety—Husband and Wife—Debtor and Creditor—Home- 
stead—Constitutional Law. 


An estate conveyed in entirety in fee to husband and wife is one to 
which the right of survivorship is applicable, the husband, during the 
joint estate, having the right of possession and to the rents and profits, 
though he is not entitled to a homestead therein as against the interest 
of the wife (C. S., see. 1667), the title thereto vesting in the one on the 
death of the other, and not subject to execution for the debts of either 
during the continuance of the joint estate. 


2, Husband and Wife—Estates by Entirety—Title—Alimony—Statutes— 
Courts—Judgments—Orders. 

Where husband and wife own land by entireties, the rents and profits 
of the husband therein may be charged with the support of the wife and 
the minor children of the marriage upon his abandonment of her, under 
the provisions of C. S., see. 1667, and for her counsel fees by chapter 
128. Public Laws of 1921, in these proceedings; and to enforce an order 
allowing her alimony and attorney's fees, according to the statutes, a 
writ of possession may issue (C. 8., sec. 1668) to apply thereto the rents 
and profits as they shall accrue and become personalty; and an order for 
the sale of land conveying the fee-simple title for the purpose of paying 
the allowance is erroneous. 


CLaRk, C. J., concurring. 
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AppEsL by plaintiff from Grady, J., at chambers, 10 May, 1928, from 
PaMLico. 

Some of the essential facts are set forth in the complaint of plaintiff, 
and are as follows: 

“1, That she and the defendant, M. O. Holton, were married on 17 
May, 1903, and by said marriage there have been born five children, 
the oldest of which is now 16 years and the youngest about 3 years of 
age. 

“2. That the defendant owns several small tracts of land situate in 
the counties of Pamlico, Craven and Beaufort, which laad will be here- 
inafter described. 

“3. That the defendant, without any just cause or provocation, un- 
lawfully and wrongfully abandoned plaintiff and said children on 1 
April, 1922, and plaintiff has heard nothing from said defendant since 
his abandonment, except that he has departed from the ‘State and when 
last heard of by plaintiff was living in the State of Georgia. 

“4, That plaintiff is unable to cultivate to advantage any of the lands 
owned by the defendant, and she is greatly in need of support for herself 
and five minor children, 

“5, That the plaintiff has no means of support whatever, and she has 
been advised, informed, and believes that the land and other property 
owned by the defendant may be subjected by the court to a lien for the 
necessary subsistence of herself and five minor children. 

“6. That on the 2d day of September, 1922, warrant of attachment 
was duly issued by the clerk of the Superior Court of Pamlico County, 
directing and commanding the sheriffs of Pamlico, Craven, and Beau- 
fort counties to attach and safely keep all the property of the said M. O. 
Holton, or so much thereof as might be sufficient for a reasonable sub- 
sistence for plaintiff and her five minor children. 

“7, That the said sheriffs have made the following inventories, certifi- 
cates and returns to the clerk of the Superior Court, Pamlico County, 
on said attachments: 


“Inventory of Land—Pamlico County. 


“First Tract—Containing 12 acres, more or less, being the same land 
conveyed by Barzilla Holton and wife to Miffin O. Holton, 6 April, 
1921, recorded in register of deeds’ office, Pamlico County, Book, 78, p. 2. 

“Second Tract—Being the same land conveyed by Barzilla Holton 
and wife to Miffin O. Holton, 8 February, 1904, recorded in register of 
deeds’ office, Pamlico County, Book 36, p. 413, containing 75 acres, 
more or less. 
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“Third Tract-—-Being the same land conveyed by C. D. Holton and 
wife to Miffin O. Holton and Lucy G. Holton, wife of defendant, M. O. 
Holton, 30 August, 1904, recorded in register of deeds’ office, Pamlico 
County, Book 37, p. 265. 


“Craven County. 


“Fourth Tract—Being the 21-acre tract conveyed by Brazilla Holton 
and wife to Miffin O. Holton, 6 April, 1921, recorded in register of 
deeds’ office, Pamlico County, Book 78, p. 1, and register of deeds’ 
office, Craven County, Book 246, p. 2, and being the first tract conveyed 
in said deed. Excepting from this tract about one acre on the northern 
end thereof, which is situated in Beaufort County, North Carolina. 

“Fifth Tract—Bounded on the north by the county lines of Craven 
and Beaufort, and on the west by M. O. Holton, being the undivided 
right, title and interest of defendant, M. O. Holton, in said tract, known 
as the Tunstall undivided land, owned in common by the defendant, 
M. O. Holton, and R. C. Holton ef als. 


“Beaufort County. 


“Sixth Tract—Containing 114 acres, more or less, being the same 
land conveyed by Willis G. Toler and wife to Miffin O. Holton, recorded 
in register of deeds’ office, Beaufort County, Book 201, p. 517. 

“8. That four of the defendant’s abandoned minor children now need 
to be in school and are greatly in need of clothing, books, and proper 
food for the nourishment of their bodies, and many other things; and 
the plaintiff herself is greatly in need of money with which to buy the 
necessary comforts for the support of herself and five minor children. 

“Wherefore, plaintiff demands judgment that she be allowed such a 
sum from the date of abandonment of her by the defendant, her hus 
band, to the present date, and for a future allowance per month as she 
may show to the court to be the necessary subsistence for herself and 
her five minor children; also, for a necessary allowance, for a reasonable 
counsel fee, for cost, and any other relief to which she may show herself 
entitled.” 

The record shows that summons was issued and warrants of attach- 
ment were properly obtained in accordance with law. The court below, 
at November Term, 1922, rendered judgment, finding that the proceed- 
ing was regular. The judgment rendered also says: 

“And it appearing to the court that the plaintiff is the wife of defend- 
ant, and that the defendant abandoned plaintiff, his said wife, on the 
Ist day of April, 1922, since which time he has contributed nothing 
towards the support of his said wife and five minor children, and that 
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the defendant has fled from the State, and when last heard of by plain- 
tiff was residing in the State of Georgia: It is, therefore, ordered and 
adjudged by the court that the defendant pay to the plaintiff, per month, 
$50, from the 1st day of April, 1922, as a necessary subsistence for her- 
self and five minor children, and $100 for expenses and counsel fee. 

“It is further ordered and decreed that this judgmeut, to the extent 
of monthly payments herein decreed during the life of this decree shall 
constitute a lien on all the real and personal property of the defendant, 
and the said defendant is hereby ordered and directed to execute a deed 
of trust conveying all his interest in lands in Pamlico, Craven, and Beau- 
fort counties to C. D. Holton, trustee for plaintiff, to secure the per- 
formance of this decree; and in default of the execution of said deed of 
trust within ten days from the day, 21 November, 1922, then this decree 
shall operate as conveyance to said C. D. Holton, trustee, with the power 
of sale, and shall be the duty of said trustee, after due advertisement 
under the orders and directions of the court, to sell so much of said 
lands as may be necessary to satisfy this decree. 

“In case of default in the payments herein required to be made by 
the defendant, then said trustee is hereby authorized and directed to 
apply either to the resident judge or judge riding the Fifth Judicial 
District for an order for the sale of the lands hereinafter described, or 
so much thereof as may appear to the court to be necessery for the pay- 
ment of this decree to date. 

“It is hereby ordered by the court that this judgment shall constitute 
a lien on the following described tracts of land.” 

The same are set forth in the complaint, before mentioned, except the 
fourth tract. 

C. D. Holton, trustee, at Fall Term, 1922, of the Superior Court of 
Pamlico County, before Calvert, J., obtained an order of sale of the 
“first,” “fifth,” and “sixth” tracts of land set forth in the complaint 
before mentioned. The proceeds derived from the sale to be applied in 
monthly payments of $50 to plaintiff, and counsel fees, in compliance 
with former judgment. The trustee made sale of the “jirst tract” and 
made report as required by the order. The land brought $675, and the 
sale was confirmed. 

C. D. Holton, trustee, filed application before Grady, J., holding court 
in Pamlico County, at Bayboro, N. C., 10 May, 1923, to sell the land 
hereinafter set forth. This application sets forth in derail the sale of 
the “first tract,’ amount it brought, and the application of the fund, 
showing that, after paying expenses of sale, attorney’s fee, and reason- 
able subsistence of $50 per month to plaintiff, that on 1 May, 1928, 
there was only a balance of $10 to be credited on judgment of allowance 
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to plaintiff of $50 for the month of May, 1923. The application was to 
sell the land to pay the $50 monthly allowance. In the appheation and 
order of sale tendered by C. D. Holton, trustee, to Grady, J., to sign, 
was to sell the following described land, same being the “second tract,” 
set forth in the complaint, but described by metes and bounds as follows: 

“Beginning at a gum standing on the east side of Upper Broad Creek, 
in or near the mouth of a branch, and runs thence south 60 degrees east 
125 poles to a lhghtwood stump on the east side of Spight’s Road 
(Simon’s corner); thence south 64 degree west 126 poles to a gum at the 
head of a branch; then with said branch to the run of Broad Creek, 
then up said creck to the beginning; containing about 75 acres of land, 
being the same land conveyed by Barzilla Holton and wife to Miffin O. 
Holton and wife, dated 8 February, 1904.” 

The application for the sale of this tract of land, and the order ten- 
dered by plaintiff to the court below to sign, both allege, “being the 
same land formerly known as the William H. Holton land and the same 
land conveyed by Barzilla Holton and wife to Mifin O. Holton and wife 
(italics ours), dated 8 February, 1904.” The complaint indicates that 
the deed was made to Miffin O. Holton. The present appheation and 
order tendered by plaintiff for the court to sign was to sell the land 
owned by plaintiff and defendant, husband and wife. 

The court below refused to sign the order to sell this tract of land, 
and from the refusal of the court plaintiff excepts and appeals to this 
Court. 

Certain creditors, who had attached the lands of defendant after the 
attachment of plaintiff, objected to the order to sell the before-mentioned 
tract of land. 


Z.V. Rawls for plaintiff. 
A.D. Ward for creditors. 


CirarKkson, J. From the record we take it that the deed to the land 
was made to husband and wife, plaintiff and defendant mm this cause, 
The application and order tendered the court so states. The court below, 
from the application and order tendered, made no error in refusing to 
sign the order. 

“Tf any husband shall separate himself from his wife and fail to pro- 
vide her and the children of their marriage with the necessary subsist- 
ence, according to his means and condition in hfe, or if he shall be a 
drunkard or spendthrift, or be guilty of any misconduct or acts that 
would be or constitute eause for divorce, either absolute or from bed and 
board, the wife may institute an action in the Superior Court of the 
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county in which the cause of action arose, to have a reasonable subsist- 
ence and counsel fees allotted and paid, or secured to her from the estate 
or earnings of her husband. Pending the trial and final determination 
of the issues involved in such action, and also after they are determined, 
if finally determined, in favor of the wife, such wife may make applica- 
tion to the resident judge of the Superior Court or the judge holding the 
Superior Courts of the district in which the action 1s brought, for an 
allowance for such subsistence and counsel fees, and it shall be lawful 
for such judge to cause the husband to secure so much of his estate or to 
pay so much of his earnings, or both, as may be proper, according to his 
condition and circumstances, for the benefit of his said wife and the chil- 
dren of the marriage, having regard also to the separete estate of the 
wife. Such application may be heard in or out of term, orally or upon 
affidavit, or either, or both. No order for such allowance shall be made 
unless the husband shall have had five days notice thereof; but if the 
husband shall have abandoned his wife and left the State, or shall be in 
parts unknown, or shall be about to remove or dispose of his property for 
the purpose of defeating the claim of his wife, no notice shall be necessary. 
The order of allowance herein provided for may be modified or vacated 
at any time, on the application of either party or of any one interested. 
In actions brought under this section, the wife shall not be required to 
file the affidavit provided in section 1661, but shall verify her complaint 
as prescribed in the case or ordinary civil actions.” C.S., ch. 30, sec. 
1667; Public Laws 1921, ch. 128. Counsel fees allowed by Public Laws 
1921, ch. 123. 

“An attachment against the husband’s land will lie in favor of the 
wife, abandoned by him, for a reasonable subsistence or allowance ad- 
judged by the court, under the implied contract that ae support and 
maintain her, under the statute declaring and enforcing it, and under 
the order of court and attachment of the husband’s land is basis for the 
pubhieation of summons. The wife’s inchoate right to alimony makes 
her a creditor of her husband, enforceable by attachment, in case of his 
abandonment, which puts every one on notice of her claim and her 
priority over other creditors of her husband.” Walton v. Walton, 
178 N. C., 73; White v. White, 179 N. C., 899; Anderson v. Anderson, 
183 W. C., 141; Moore v. Moore, 185 N. C., 332. 

From the facts appearing in this case, the land sought to be sold was 
deeded to husband and wife. It is well settled in this State that when 
land is conveyed or devised to a husband and wife, nothing else appear- 
ing, they hold by entirety, and, on the death of either, the survivor gets 
the entire estate in the land.” Turlington v. Lucas, at this term (ante, 
283). 
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Neither the interest of the husband nor that of the wife can be sold 
under execution, so as to pass away title during their joint lives or as 
against the survivor after the death of one of them. Bruce v. Nicholson, 
109 N. C., 204; Hood +, Mercer, 150 N. C., 699; Bank v. McHwen, 
160 N. C., 414; Turlington v. Lucas, supra. 

The interest and control of the husband during the existence of the 
joint estate or the joint lives of the two parties is well illustrated in 
what is known as “the fume ease.” Dorsey v. Kirkland, 177 N. C., 520. 

“But while at common law neither the husband nor the wife can deal 
with the estate apart from the other, or has any interest which can be 
subjected by creditors so as to affect the right of the survivor, vet sub- 
jeet to this limitation, the husband has the right in it, which is incident 
to his own property. He is entitled during the coverture to the full 
control and the usufruct of the land to the exclusion of the wife.” West 
Ete 140 N., (Cy 020. 

In the property of the husband, not held as husband and wife by 
entiretics, with the right of survivorship, the husband cannot, under 
C.8., 1667, claim homestead or personal property exemptions. 

In Anderson v. Anderson, 183 N. C., 148, Adams, .J., says that the 
allowance made under C. §., 1667, is not such a “debt” as would give the 
husband the right to claim his homestead or personal-property exemp- 
tion. 

It is settled law in this State that the husband has the right of pos- 
session of the entire property and to take all the profits of the estate. 
The court has the right to assign possession to the wife of a reasonable 
part of his estate for the support of herself and children, under the 
statutes of 1868-69, ch. 123, now C. S., 1668, which provides: “In all 
cases in which the court grants alimony by the assignment of real estate 
the court has power to Issue a writ of possession when necessary, in the 
judgment of the court, to do so.” This statute seems to have been passed 
with a view to cases of this kind where the husband has abandoned his 
wife and gone to parts unknown. 

In Crews v. Crews, 175 N. C., 168 (overruling Shittletharpe v. Shit- 
tletharpe, 180 N. €., 72), the Court held, in effect, that the judge may 
direct monthly payments from husband’s estate, which includes his 
income from property and his labor, considering his capacity to work. 
If the realty held in entireties is the sole property of the husband during 
his life, the proceeds therefrom can be directed by the court to be paid 
by him for the subsistence of his wife and children, under C. 8., 1667, 
which provides that “the wife may institute an action in the Superior 
Court of the county in which the cause of action arose to have a reason- 
able subsistence and counsel fees allotted and paid or secured to her 
from the estate or carnings of her husband.” Real estate held by the 
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husband by entireties is his real estate, for his hfe at least, and the 
income thereof is his earnings from which such allotment can be ordered 
to be paid. This is not a “debt,” in the ordinary sense of the word, as 
is said by Adams, J., in Anderson v. Anderson, supra, bit an appropria- 
tion or allotment under the police power, which protects the wife and 
children from indulgence and becoming a charge upon the public when 
the husband 1s in actual possession of realty, under whatever title, if by 
means thereof he receives carnings or income. The possession thus 
assigned to the wife under C. S., 1668 may be rented out to produce an 
income, or the court can order the rent, as it shall accrue and become 
personalty, to be applied to the subsistence of the wife and children. It 
1s the contingeney of the wife becoming owner if she becomes the longest 
liver, which alone would prevent a sale of the property. 

Hoke, J.,in McKinnon v, Caulk, 167 N. C., 411, said: “Our statute 
having abolished all survivorship in fee-simple estates, except this and 
estates of trustees without beneficial interest (Revisal, sees. 1579-1580), 
the owners should thereafter hold as tenants in common. It is not a 
satisfactory answer to this position that, the right of survivorship hay- 
ing attached at the creation of the estate, it could not be divested by a 
decree of divorce subsequently granted. The very question presented is, 
whether this right of survivorship would attach as an inseparable inci- 
dent or ownership, or was it dependent upon the unity of person between 
the two? And our conelusion on this question, drawn from the history 
and nature of the estate, is, we think, in accord with right reason and 
the great weight of authority,” quoting several cases, and especially from 
Stelz vu. Shrech, 128 N. Y., 268, where Peckham, J. (subsequently of 
the United States Supreme Court bench), held that, as an absolute 
divorce terminates the marriage and unity of persons just as completely 
as death itself, the “natural and logical outeome of such a state of facts 
(absolute divorce) is that the tenancy by entirety is severed, and, this 
having taken place, each takes his or her proportionate share as tenaut 
in common without survivorship.” The whole subject is fully discussed 
and disposed of by Hoke, J., in that ease (McKinnon v. Caulk), which 
is cited and approved in Finch v. Cecil, 170 N. C., 75. In Freeman v. 
Belfer, 173 N. C., 586, We innon v. Caulk was said to be in aecordance 
with holdings in all other States, except two, upon the point that au 
absolute divorce dissolved the entireties and made the parties tenants in 
common. This was cited with approval by Walher, J., in Moore v. Trust 
C'o., 198 N. C., 126, where he says: “A divorce a rinculc, as it destroys 
the unity, will convert the estate by entireties into one in common.” See 
Turlington v. Lucas, supra. 

As thus modified, the judgment will be affirmed. 

Modified and affirmed. 
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Crarx, C. J., concurring in the opinion of the Court: It may not be 
improper to call attention, however, to the fact that the estate by entire- 
ties was not created in England by any statute, nor has it been enacted 
by any statute in this State. It was created solely by the holding of the 
courts of England at a time when there were no Jawvers and when the 
judges were all either priests of the Catholic church or inonks and a few 
laymen. The North Carolina act of 1784, by which we abolished jolut 
tenancy, naturally should have been held to abolish this, which was a 
joint tenancy. Certainly, the provision in the Constitution of North 
Carolina providing that married women should hold their property as if 
single should apply to all cases where property has been given by deed 
to two persons, for the Constitution forbids any discrimination as to 
property rights against a wife. It is certainly contrary to the intent of 
that provision of the Constitution that, as to property given by deed 
which, if made to any other two persons, would have created a ten- 
ancy in common, it should be held, if the parties happen to be man and 
wife, to be the sole property of the husband, with the sole pernancy of 
all the profits during his hfe, with the remainder over to the wife, only, 
if she be the lengest hyer; and that otherwise she receives nothing in 
the property conveyed to her and her husband. 

The Court has repeatedly called the attention of the Legislature to 
the estate by entireties, with the suggestion that it be abolished. The 
sole effect of its retention, besides the denial of the interest of the wife 
in the property, 1s to afford opportunity to parties who may wish to 
exempt their property from liability for the debts of either husband or 
wife. 

Aside from it being in violation of the spirit and letter of Consti- 
tution, Art. X, sec. 6, the estate is invalid, for the reason that it confers 
an exemption of property thus conveyed to husband and wife against 
liability for any debt either of the husband or wife, thus giving an 
unjust and invalid exemption, beyond that which the Constitution gives, 
of $1,000 in realty and $500 in personalty. 

Certainly, as the opinion of the Court says, when the husband has 
abandoned the wife and left for parts unknown, leaving her and five 
children destitute and liable to be a charge upon the county, his mterest 
in the property, which is held to be the right to receive the sole profits 
as long as he lives, should be subjected by decree of the court either to 
lease or sale, or by the annual appropriation of the profits as they 
become personalty, to the support of the wife and children whom he has 
abandoned and left destitute. 

The only objection to relief decreed by the court 1n this case can 
come from the wife, who has a contingent remainder of the fee, but only 
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in event she should survive him. This objection cannct be made when 
the wife, as in this case, is making the application that the property, or 
at least its profits, be applied to the support of herself and her children. 
She is assenting in advance as fully as her assent is given to such action 
when a divorce absolute has been granted. 

Remembering that this estate has no statutory sanction, but was 
created by judicial legislation by judges, in a barbarous age, who were 
not lawyers, there should be no superstitious sanction attached to its 
retention, especially in view of the statutory and constitutional pro- 
visions which have abolished all discrimination as to property rights 
against married women. ‘T'here was also a common-law provision, with- 
out statutory recognition, either in England or this country, authorizing 
husbands to chastise their wives “to make them behave themselves,” 
retained later in this State than perhaps in any other. That was incon- 
tinently abolished by this Court when Judge Settle said, in S. v. Oliver, 
70 N. C., 61: “We have advanced from that barbarism.” The same 
should be said of the retention of the survival of this provision, by 
which the property of the wife is taken from her and given to the hus- 
band for his life, and remainder to him in fee if he be the sole survivor. 

We had a judicial creation of an estate in an office in Hoke v. Hen- 
derson, 15 N. C., 1, originating here by decree of protably our ablest 
Court, but that proved so contrary to the spirit of our institutions and 
so inconvenient in practice that, though it was quotec. and approved 
more than sixty times by this Court, it was absolutely ard incontinently 
disavowed and destroyed in Mial v. Ellington, 184 N. ©., 131. There 
are other instances of «similar progress by overruling former decisions 
not based on statutes. The highest claim made for the common law was 
that it was flexible, whereas a statute was not and could be changed or 
abolished by the courts when circumstances required it. It loses all 
right to this claim if we cannot overrule it as to such an anomaly even 
when in contradiction to our present legal thought and constitutional 
provisions as are embodied in this estate, which not only deprives the 
wife of her half of the property which is guaranteed to her by the Con- 
stitution, but exempts it from all liability to the debts of the husband or 
wife during their joint lives, in defiance of the rights of creditors to 
subject all property not embraced in.sthe homestead and personal prop- 
erty exemption of the Constitution. 


3. 


4, 
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(Filed 31 October, 1923.) 


Evidence—Demurrer—Criminal Law. 


Where a defendant in a criminal action desires to except to the suf- 
ficiency of the evidence to convict him, his excepting, under our statute 
(C. S., sec. 4648), at the close of the State's evidence, and upon the over- 
ruling of his motion to nonsuit, excepting at the close of all the evidence 
brings his exception, to the Supreme Court on appeal, upon the sufficiency 
of the entire evidence to conyict, and is the proper procedure for that 
purpose. 


Constitutional Law—Roads and Highways—Counties—Taxation. 


It is within the legislative power to prescribe by what method the roads 
of a county shall be worked and kept in repair—whether by labor, taxa- 
tion on the property, or by funds raised from license tax, or by a mixture 
of two or more of these methods, varying in different counties and locali- 
ties, in accordance with the legally ascertained wishes of the people of 
each, subject to be changed by subsequent legislation not in violation of 
constitutional requirements. 


Statutes—Repeal—-Conflicting Terms—Roads and Highways——Coun- 
ties—-Taxation, 

Where a later public-local law is in part conflict with a former one, 
it repeals by necessary implication the parts of the former statute that 
are in irreconcilable conflict; and where the Legislature has provided a 
general system of taxation of a county for the support and maintenance 
of the county highways, the repealing clause applies to conflicting parts 
of a former statute relating to each of the separate road districts therein. 


Constitutional Law—Taxation—Bonds—Statutes—Contracts. 


Where an earlier public-local law provides for taxation or a bond issue 
for the maintenance of highway districts within the county, and a later 
statute is passed providing in addition for the working of the roads for 
several days out of the year by all able-bodied men between certain ages, 
or, in lieu thereof, the payment of a certain sum of money, the later law 
does not impair the obligations of a contract and fall within the inhibition 
of our Constitution, but tends to increase the value of the road bonds 
issued under the provisions of the earlier statute. 


Constitutional Law — Municipal Corporations—Counties—Taxation— 
Bonds—-Local Statutes—Special Statutes. 

A public-local law applicable to the maintenance of the public highways 
of a county and authorizing taxation or issuance of bonds for this pur- 
pose, with certain specific supervision and control, is not such local or 
special act as falls within the inhibition of our Constitution (Art. II, see. 
29), where it does not affect the “laving out, opening, altering, maintain- 
ing or discontinuing” the then existing highways, etc. 


Constitutional Law — Taxation — Bonds — Elections — Special Tax— 
Statutes. 

Authority may be given by the Legislature to a county to levy a special 
tax for road purposes upon the approval of its electors Jawfully ascer- 
tained, to exceed the general tax limitation, by special or general acts. 
Const., Art. V, see. 6. 
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%. Constitutional Law—Taxation. 
The courts will not declare a statute invalid as unconstitutional unless 
it clearly appears to be so. 
8. Statutes—Taxation—Exemptions—Special Privileges, 
An exemption of any particular class of persons from a public duty, in 
this case, from working on the roads for a certain number of days of a 
year, or paying a certain sum of money in lieu thereof, will not be allowed 
by the courts unless clearly granted by statute not in conflict with anv 
constitutional provision. 
9. Same—Counties—Roads and Highways, 


Where a general statute (C. 8., sec, 8750) makes a justice of the peace 
one of the road supervisors of the county, and by another general statute 
exempts him from road duty, and a later public-local law relating to a 
particular county repeals these special privileges by providing an entirely 
different method for the supervision and management of its highways, 
and requires all able-bodied men between certain ages to work the roads 
a designated number of days a year or pay a certain sum in lieu thereof, 
a justice of the peace or another—a mail carrier in this case—cannot 
claim to be exempt therefrom when he falls within the general class of 
persons required to do this public duty, without statutory expressions to 
that effect. 


CRIMINAL ACTION, tried before Sinclair, J., and a jury, at May Term, 
1923, of PENDER. 

Appeal by defendants. 

The facts are set forth in the case on appeal to this Court, and are as 
follows: 

These were two indictments against the above-namec. defendants for 
failure to work the public roads in Caswell Township, Pender County, 
under chapter 322 of the Public-Local Laws of 1921, and tried before 
his Honor, Sinclair, J., at May Term, 1923. By consent, the two 
cases were tried together, and for the purpose of this appeal it 
is admitted that each of the defendants was over the age of cightcen 
years and under the age of forty-five vears; had been duly assigned to 
work the road in Caswell Township leading from the Battle Ground; 
were given more than three days notice to work said road on the 24th 
day of February, 1923, naming the place and hour of rneeting, and the 
tool to be carried; that neither of the above-named defendants appeared 
and worked the said road on said day and date, nor paid the amount of 
money set out In the statute, nor did they work six days within the year 
1923; the defendants claiming exemption by virtue of chapters 336 and 
445 of the Public-Local Laws of 1918; and in addition thereto the said 
George W. Kelly claimed exemption for the further reason on account 
of his duties regarding the mail at Rooks; and the said W. S. McDuffie 
claimed exemption for the further reason that he was acting justice of 
the peace. 
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At this point the State rested, and the defendants moved for judgment 
under the Mason Act. Motion overruled, and defendants excepted. 

It is admitted that, under chapters 336 and 445 of the Public-Local 
Laws of 1918, an election was held in Caswell Township, Pender County, 
in 1913; that $20,000 worth of bonds were voted and have been sold, and 
the money arising therefrom has been used on the roads of said town- 
ship; that the commissioners of said county of Pender have levied a tax 
to pay the interest on said bonds, and a sinking-fund tax, being a tax 
on the property in that township, and on the polls, in addition to the 
general and special county road tax; that the tax was levied first in 
1920, and has been levied each year since; that the defendants have paid 
this tax, which was assessed against them, and that chapters 336 and 
445 of the Public-Local Laws were offered in evidence, and it 1s agreed 
they need not be copied in the record, but may be referred to from the 
books. 

The defendant George W. Kelly testified as follows: “I am one of 
the defendants, and handle the mails from the train to the postoffice at 
Rooks twice a day, and every other day four times a day. I did not go 
to work the roads because I had to look after the mail and the trains. 
I did not offer to pay the money, and am not willing to pay it now. 
I went up and asked for an excuse, because [ was working for the gov- 
ernment. I put it on the ground that I was exempt. I have a contract 
for carrying the mail. They pay me a small salary. I was sick last 
winter with influenza, and my wife carried it then.” 

It is admitted that the defendant W. S. McDufhe was an acting jus- 
tice of the peace in and for Caswell Township, in said county, at the 
time he was notified to work the road. 

At the close of all of the evidence, each of the defendants renewed 
their motion for nonsuit, under the Mason Act. Motion denied, and 
each of the defendants excepted. 

The court below charged the jury as follows: 

“The two defendants, G. W. Kelly and W. S. McDuffie, are indicted 
for failure to work the road. The law presumes they are innocent until 
the State has satisfied you, beyond a reasonable doubt, that they are 
guilty of the offense charged. The State has indicted these defendants 
under this section of the law, which 1s a special law applying to Pender 
County, passed by the Legislature, and which it is your duty to go by 
when it is called to your attention: ‘That it shall be the duty of the 
road commissioner of each township to lay off his township into such 
sections as he may deem best and expedient for the improvement and 
maintenance of the public roads of his township. In laying off such 
sections it shall be sufficient to fix the boundaries thereof in such intel- 
ligible way as will enable the public to ascertain the same, and such 
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sections may be described by referring to the several tracts of lands or 
farms composing the same. Said road commissioner, after dividing his 
township into sections, as aforesaid, shall make a report of such divisions 
to the Board of Commissioners of Pender County, and such report shall 
be filed of record and shall be prima facie evidence of the location of 
such boundaries aud competent as such in the several courts of said 
county. 

“The road commissioners of each township shall appoint a road over- 
seer for cach road section, and such overseer shall work the roads of his 
section under the direction of said commissioners, subject, however, to 
such rules as the Board of Commissioners of Pender County may make 
for working said roads. Said road overseers, subject to the provisions 
of this act, shall be vested with all the authority and power now given 
to road overseers under the general laws of the State. Said road over- 
seers shall be required to devote six days work to his section each road 
year, and shall keep said roads in good repair, in so far as the labor and 
funds available under this act shall permit. 

* ‘Mach road overseer shall make a report to the township commis- 
sioner Within thirty days after his appointment of the number of able- 
bodied men within the ages of eighteen and forty-five years within his 
road section, together with the names of cach, and all sich men in said 
section shall be required under the provisions of this act to work on the 
public roads of Pender County six days in each year, and ten hours of 
good and faithful service shall constitute a day’s work: Provided, how- 
ever, that such persons lable to road duty may pay ten dollars per year 
in lieu of performing road work, payable five dollars on or before the 
first day of January and five dollars on or before the first day of July 
of each year: Provided, however, that for the year one thousand nine 
hundred and twenty-one such persons may pay five dollars on or before 
the fifteenth day of May and five dollars on or before the fifteenth day 
of October. All persons failing to pay said money on or before said 
dates shall be deemed to have waived their rights to pay such money in 
lieu of road work: Provided, however,-that every person liable to road 
duty may pay to the overseer, on or before seven o’clock a.m. of the day 
on which he is summoned to work the sum of two dollars and be relieved 
from work on such day.’ 

“The State contends that these two defendants are liable to road duty 
under that special act of the Legislature of North Carolina. The court 
charges you that they are liable to render road duty, provided they have 
been properly summoned and notified'to go. The court charges you that, 
in this court, under this act, it is the duty of every man between cightcen 
and forty-five years of age, who has been assigned to werk the road, to 
work the road when he has been notified, anc the fact that he may have 
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paid a road tax—a special road tax or a general road tax, authorized by 
the Legislature—does not exempt him from duty of working the roads, 
because this act of 1921 requires citizens to work the road, in addition 
to the tax they ought to pay. The matter of working the roads or pay- 
ing taxes to build and maintain roads is only a part of that duty which 
every citizen owes to his government. The government has the right to 
require us to do our part toward maintaining government and govern- 
ment Institutions whenever it devolves equally upon all. The court 
charges you that the road tax, or special tax, devolves equally upon all 
citizens, according to his ability to pay or the property he owns, and, 
therefore, the fact that he pays a road tax is no excuse for not working 
the road, under this act of 1921. The court charges you that the act of 
1921, which I have just read you, applied equally to all citizens, re- 
quiring all citizens between the ages of eighteen and forty-five to work 
the road when duly notified. 

“The court charges you that, upon the evidence in this case, the fact 
that Kelly may have had a contract to carry mail to the depot, backward 
and forth, does not constitute him an officer of the United States, but 1s 
sunply a private contract far money, hke he might make with anyone 
else, and you might make. 

“The court charges you that a justice of the peace is not exempt from 
road duty. A justice of the peace is a citizen and owes his duty to the 
State to bear his burden equally with all other parties, although he 
occupies and enjoys the distinction of having that position. He owes 
the same duty that any other person owes. 

“Tt 1s your duty to take the evidence and say what the truth is. You 
have no right, if you have any prejudice or private personal opinion 
whether a man ought to work the road and pay the tax—that is a mat- 
ter with which you have nothing to do. Whether the law is right, or 
not, you have nothing to do. You are sworn to go by the law, and if 
the law requires a man to pay the road tax and work the road, the 
remedy is to get the Legislature to change the law. You cannot change 
it in the jury box. Take the case and say how vou find it.” 

The jury returned the verdict of guilty as to both defendants, and the 
court fined each of the defendants two dollars and the costs. Defend- 
ants moved to set aside the verdict and for a new trial. Motion denied. 
From the judgment of the court the defendants excepted and appealed 
to this Court. 


follows: 

“First and second exceptions: The court erred in refusing to grant 
the defendants’ motion for judgment of nonsuit at the close of the 
State’s evidence and at the close of all the evidence.” 

24—-186 
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The other six exceptions are to the charge of the court and not setting 
aside the verdict and the judgment rendered. ‘These exceptions are not 
set out in full, as we think all the legal questions involved are raised 
under the first and second exceptions. 


Attorney-General Manning and -lssistant Attorney-General Nash for 
the State. 
Wright & Stevens for defendants. 


Crarkson, J. “When, on the trial of any criminal action in the 
Superior Court, or in any criminal court, the State has produced its 
evidence and rested its case, the defendant may move to dismiss the 
action or for judgment of nonsuit. If the motion is allowed, judgment 
shall be entered accordingly; and such judgment shall have the force 
and effect of a verdict of ‘not guilty’ as to such defendant. Tf the 
motion is refused, the defendant may except; and :f the defendant 
introduces no evidence, the ease shall be submitted to the jury as in 
other cases, and the defendant shall have the benefit of his exception on 
appeal to the Supreme Court. Nothing in fhis section shall prevent the 
defendant from introducing evidence after his motion for nonsuit has 
been overruled, and he may again move for judgment of nonsuit after 
all of the evidence in the case is coneluded. If the motion is then 
refused, upon consideration of all of the evidence, the defendant may 
except, and after the jury has rendered its verdict he shall have the 
benefit of such latter exception on appeal to the Supreme Court. If 
defendant’s motion for judgment of nonsuit be granted, or be sustained 
on appeal to the Supreme Court, it shall in all cases heve the force and 
effect of a verdict of ‘not guiltv.”’” C. S., sec. 4643, known as the 
“Mason Act.” 

We think the defendants’ first and second exceptions are the only ones 
necessary to be considered in determining this case. The questions 
involved are legal ones, arising on the undisputed facts as appear from 
the record, 

The exceptions to the court’s charge, and other exceptions, will be 
grouped, and we will consider the legal questions uncer the first and 
second exceptions of the defendants: 

“The court erred in refusing to grant the defendants’ motion for judg- 
ment of nonsuit at the close of the State’s evidence and ct the close of all 
the evidence.” 

Under our procedure (the Mason Act, supra), these were the proper 
motions for the defendant to make. We are of the opinion that, accord- 
ing to the facts, as appear from the record, the court made no error in 
refusing the motions and in the charge as given, and in refusing to set 
aside the verdict. and in the judgment rendered. 
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We will consider the legal questions. It is for the legislative depart- 
ment to prescribe by what method the roads shall be worked and kept im 
repair—whether by labor, by taxation on property, or by funds raised 
from license taxes, or by a mixture of two or more of these methods; 
and this may vary in different counties and localities to meet the wishes 
of the people of each, and can be changed by subsequent legislatures. 
S. v. Holloman, 189 N. C., 648; S. v. Bulloch, 161 N. C., 225; 8. e. 
Legler 100 NC. 095: 

Clark, C.J.,in S. v. Sharp, 125 N. C., 634, says: “It 1s not a tax, but 
a duty, like service upon a jury, grand jury, special venire, military 
service, or as a witness.” 

Chapters 386 and 445 of the Public-Local Laws of 1913 provided that, 
upon petition, the county commissioners should order an election in any 
township in Pender County to determine whether the roads of that 
township should be improved and should be provided for by a bond issue 
and taxation, or by taxation, or stay as they were, by public road duty. 
Section 5 of both of these acts provides: “That the moneys raised under 
the provisions of this act shall be expended under the supervision and 
control and upon the orders of the board of county commissioners for 
the making and maintenance of the public roads in such township; and 
after the collection of such tax or the sales of such bonds, as the case 
may be, no person in such township shall be hable to or required to do 
road duty.” Chapter 445 was evidently passed to cure some defect in 
the first, as they are identical. An clection was duly held in Caswell 
Township, where the defendants reside, under this act, and the bond 
issue and the tax were carried, the bonds were sold, the tax levied, the 
road superintendent was elected, and road work begun, ete. 

It will be noted that the latter part of section 5 of both acts says: 
“No person in such township shall be lable to or required to do road 
duty.” 

Under chapter 322 of the Public-Local Laws of 1921, section 4 
says: “And all such men in said section shall be required, under 
the provisions of this act, to work on the publie roads of Pender County 
six (6) days in cach year,” ete. Section 17 of the act savs: “All laws 
and clauses of laws in conflict with this act to such extent are hereby 
repealed.” 

It will be seen that part of section 4 of Public-Local Laws, 
chapter 322, Laws of 1921, is in conflict with the latter part of 
section 5, chapters 336 and 445, Public-Local Laws of 1918. By this 
conflict this much of the Laws of 1913 is repealed by law of 1921 
and leaves the law of 1921 in full force and effect, which requires and 
makes it mandatory for all men between the ages mentioned to work on 
the public roads of Pender County. “Where two statutes are thus in 
conflict and cannot reasonably be reconciled, the latter one repeals the 
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one of earlier date to the extent of the repugnance.” Commissioners v. 
Henderson, 163 N. C., 120; Road Commissioners v. County Commis- 
sioners, at this term (ante, 202). 

“Between the two acts there must be plain, unavoidable and irrecon- 
cilable repugnancey, aud even then the old law is repealed by implication 
only pro tanto to the extent of the repugnaney.” 36 C. L. P., p. 1074. 

Every affirmative statute 1s a repeal by implication of a prior affirma- 
tive statute, so far.as it is contrary to it, for the maxim is Leges pos- 
‘teriores priores contrarias abrogant (later laws abrogate prior laws that 
are contrary to them). SS. v. Woodside, 31 N. C., 500; Black’s Law 
Dictionary. 

The law in Pender County with reference to public highways: See 
chapters 291 and 486, Pubhe-Local Laws 1915; chapters 192 and 689, 
Public-Local Laws 1917; chapter 373, Public-Local Laws 1919. 

In this confusion of multitudinous public-local laws in Pender County 
the General Assembly in 1921 came to legislate for the county as a unit, 
and in the conelusion of the act repealed all laws in conflict therewith. 
Thus it is, there can be no valid claim that the exemption from road 
duty in the townships adopting that act can remain in the law in the 
face of subsequent legislation. 

The learned counsel for the defendants contended that “Chapter 322, 
Public-Local Laws of 1921, is unconstitutional, so far as it attempts to 
repeal chapters 336 and 445 of the Public-Local Laws of 1913, as im- 
pairing the obligation of a contract.” 

The Laws of 1921, before referred to, did not in any way repeal the 
former laws, under which the road bonds were issued, scold, ete., but only 
repealed so much of the law as exempted men from road duty and 
required all men between certain ages to work on the public roads of 
Pender County. Instead of impairing the obligation of a contract, it 
made the obligation stronger by getting more labor to make better 
roads—an additional security. 

“The wisdom and the sense of justice of the framers of the Constitu- 
tion of the United States are admirably reflected in that provision which 
prohibits any State from passing any ‘law impairing the obligation of 
contracts... This restraint upon the States is a permanent guaranty in 
behalf of the humblest citizen as well as the largest corporation.” Jowa 
Tel. Co. v. Keokuk, 226 Fed., 82; 12 C. J., note, p. 987. 

“An exemption from taxation does not confer a vested right, and it 
may, therefore, be modified or repealed by the Legislature, unless it had 
been granted wider such circumstances that its repeal would impair the 
obligation of a contract.” 12 C. J., p. 969, see. 536. 

“No man or set of men are entitled to exclusive or separate emolu- 
ments or privileges from the community but in consideration of public 
services.” State Const., Art. I, see. 7. 
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It was contended by defendants’ counsel that the Road Act of 1921 
for Pender County was unconstitutional. 

The Constitution (section 29 of Article IL), among other things, pro- 
vides: “The General Assembly shall not pass any local, private, or 
special act or resolution . . . authorizing the laying-out, opening, 
altering, maintaining or discontinuing of highways, streets, or alleys.” 

In Brown v. Commissioners, 173 N. C., 598, it was held that an act 
which showed that its primary purpose was to authorize the sale of 
bonds for road purposes in a single township, and to require the levying 
of a tax to pay the interest and the principal of the bonds, and appoint- 
ing road commissioners to control the expenditure of the money and to 
supervise the work, was not within the prohibition of the foregoing sec- 
tion. The discussion in the opinion seems to limit the prohibition of 
special legislation only to those matters which, under the general law, 
could be as well done by local authorities as by the Legislature itself. 
Where, then, the general authority of a local governmental agency was 
defective in a particular case, and what is to be done could be done only 
with the authority of the Legislature, then the prohibition of section 29, 
above, does not apply. And, again, in a particular case, the bond issue 
being the direct legislation, the fact that it provides that the proceeds of 
the bonds are to be used for road purposes will not bring it within the 
prohibition of the constitutional amendment. 

In Mills v. Commissioners, 175 N. C., 215, the Court sustained an 
act which empowered the commissioners of Iredell County to issue bonds, 
from the proceeds of which bridges were to be built over Catawba River 
jointly with the county of Catawba. In that case it was declared that 
the local legislation prohibited in section 29 refers to the building, main- 
tenance and control of specified and designated highways, bridges, etc., 
and does not prevent legislation authorizing the raising of proper funds 
by the sale of bonds of the county or by taxation therein required for 
the public good, where the limit of taxation allowable to the county by 
the Constitution for ordinary State and county purposes may have been 
reached by the county in question. It 1s also said in the case that “It is 
now very well known that the limit of taxation allowable by the Con- 
stitution for ordinary State and county purposes has been very generally 
reached by the different counties in the State, and for any additional 
demands or unexpected emergency authority to exceed these limits can 
only be conferred by legislative enactment.” 

In Martin County v. Trust Company, 178 N. C., 26, it was held that 
a public-local act authorizing two adjoining counties by joint action to 
build and construct a bridge over a dividing stream as already surveyed 
and laid out, with an approach thereto in one of the counties, and for 
the purpose to issue bonds in given proportions, not to exceed the cost 
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of the work, and to levy a tax to pay interest on the bonds and provide 
a sinking fund, is not such local, private, or special legislation as 1s 
forbidden by the constitutional amendment (section 29), the necessary 
part of the act being to authorize a special tax. The Court, in that case, 
expressly approved what was said by Jfohe, J., in Jills ve Commis- 
sioners, supra: “It is well understood that our General Assembly, at ses- 
sion aiter session, was called on by direct legislation to authorize a par- 
ticular highway or street, or to establish a bridge or ferry at some speci- 
fied place. . . . And it was in reference to local, special, and 
private measures of this character that these amendments were adopted.” 

These cases were again cited and approved in Commissioners v. Trust 
Co., 178 N. C., 170, in which ease there was a public-local law creating 
a highway commission for Surry County, for the improvement of public 
roads, and the issuance of road bonds for that county. They were again 
approved, with reference to the issuing of bonds for road purposes in 
the county of Wilkes, in Commissioners v. Pruden, 178 N. C., 394, and 
in Davis rv. Lenoir, 178 N. C., 668. 

Tn Commissioners vr. Bank, 181 N. C., 347, they were again approved 
in regard to the appointment of a highway commission in the county 
and authorizing them to issue bonds for building roads in the county. 

In Emery v. Commissioners, 181 N. C., 420, they were again ap- 
proved in reference to the construction of a State-lne bridge. 

In Huneycoutt vw Commissioners, 182 N. C., 319, they were again 
approved in reference to a statute that abolished two road commissions 
in the county and gave to another board created by the same act entire 
control and management of the public roads and bridges in the county 
for working, repairing, maintaining, altering, and constructing such 
roads as were then in existence or which might thereafter be built. 

In re Harris, 188 N. C., 638, these cases were again cited and ap- 
proved in reference to the establishment of a recorder’s court in Iredell 
County by amendment to C.8., ch. 27, subch. 4. 

Applying the principle established by these cases to the act in question 
(chapter 322, Public-Local Laws 1921), we find that the act was enacted 
as a county-wide law, converting what had been theretofore a township 
system Into a county system, with the intent to provide better roads for 
Pender County. This is apparent, both from the title of the act and 
that part of section 1 thereof which requires the Board of Commis- 
sioners of Pender County to elect a road commissioner for each town- 
ship in said county for the purpose of carrying out the provisions of 
this act. The remainder of the act 1s taken up with defining the duties 
of the road commissioner for each township, among which duties was 
the appointment of a road overseer for each road section in his town- 
ship. It then defines the duties of these road overseers, and also the 
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duties of those hable for road duty in each and all of the townships of 
the county. In section 15 of the act the county commissioners are re- 
quired to levy annually a special tax of 5 cents, with the proceeds of 
the tax to be used for the maintenance of the public roads of Pender 
County. One-tenth of the taxes so collected shall be spent annually in 
each township of said county. These are the general features of this act. 
Nowhere in it is there any suggestion of the laying-out, opening, alter- 
ing, maintaining, or discontinuing of particular highways. On the con- 
trary, it is a general county scheme, carrying with it authority to levy a 
special tax, which could have been leyied only by this special authority, 
when, too, the amended Constitution, in section 6 of Article V declares 
that this special approval of the General Assembly may be given by 
either special or general act. 

“The total of the State and county tax on property shall not exceed 
fifteen cents on the one hundred dollars value of property, except when 
the county property tax 1s levied for a special purpose and with the 
special approval of the General Assembly, which may be done by special 
or general act: Provided, this limitation shall not apply to taxes levied 
for the maintenance of the public schools of the State for the term 
required by Article IX, section 3, of this Constitution: Provided 
further, the State tax shall not exceed five cents on the one hundred 
dollars value of property.” Chapter 93, section 2, subsection 3, Publie 
Laws, Extra Session 1920; State Const., Art. V, sec. 6. 

Returning, however, to section 29 of Article II of the Constitution, 
the following cases which enforced that provision illustrate, we think, 
the distinction which sustains the act of 1921. The section prohibits 
the establishing or changing the lines of school districts by special legis- 
lation. This was applied to the creation of a school district, in Trustees 
v. Trust Co., 181 N. C., 306; Woosley v. Commissioners, 182 N. C., 429; 
Robinson v. Commissioners, 182 N. C., 590; Galloway v. Board of 
Education, 184 N. C., 245. 

The distinction, however, between laying out and defining a school 
district, and allowing a bond issue and a special tax in an existing dis- 
trict, is shown 1n Paschal v. Johnson, 188 N. C., 180; Burney v. Com- 
missioners, 184 N. C., 274; Coble v. Commissioners, 184 N. C., 342; 
Roebuck v. Trustees, 184 N. C., 144. 

It was held in Armstrong v. Commissioners, 185 N. C., 405, that an 
act to authorize a county to build a hospital and issue bonds therefor is 
a special and local act, and prohibited under the prohibition of section 
29, above, relating to health, sanitation, and the abatement of nuisances. 
In that case, Hoke, J., again: distinguishes the earlier cases and affirms 
the ruling therein, largely on the ground that they dealt with what were 
necessary expenses of the county. 
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The school-district cases cited herein particularly illustrate the prin- 
ciple enunciated in Brown v. Commissioners, supra. ‘The local author- 
ity, the county board of education, has ample power, under the general 
law—1indeed, under the Constitution—to lay off and define the bounda- 
ries of school districts. Constitution, Art. DX, sec. 3; ©. S., sec. 5469. 

It may be a matter of interest to illustrate the importance of the 
decisions of the Court in forwarding the good-roads movement of the 
State. In Brown v. Commissioners, supra, the first case decided under 
the constitutional amendments, the bonds were used to aid in building 
two grade roads across the Blue Ridge Mountains into the “Lost Prov- 
inces’—the first grade roads in that part of the State. Both roads are 
of great scenic beauty and untold value to the mountaineers in carrying 
their produce to market. One leads through the beautiful Linville 
Gorge, from McDowell County to Avery County, and the other over the 
Blue Ridge Mountains into Mitchell County. This road goes through 
Gillespie Gap—the famous gap that the patriots, Sevier, Campbell, and 
Shelby, marched through with their troops on their way to Kings Moun- 
tain in Revolutionary days. It is history that these brave mountaineers 
and others surrounded Kings Mountain and captured and killed every 
Britisher and Tory under Colonel Ferguson, the trusted lieutenant of 
Lord Cornwallis, who was then at Charlotte, N. C.. It is said that Fer- 
guson fell from his horse with fifteen wounds and died on the battlefield. 
The battle was fought on the top of the mountain, on 7 October, 1780, 
and was one of the battles that did much to turn the tide of the Revolu- 
tion. The United States Government has erected a monument on the 
top of the mountain to the American heroes who fought in the battle. 
The sequel was Yorktown. 

The Mills case, supra, gave power to rebuild the br:dges swept away 
by the unprecedented flood of July, 1916. The Martin County case held 
the bonds valid that helped build the bridge and approaches, some 3.86 
miles, over the Roanoke River and swamp, connecting Martin and Bertie 
counties and opening up that section of the State. The Hmery case 
related to the bridge over the Catawba River, connecting Mecklenburg 
County with York County, S.C. In all the decisions the importance to 
the localities could be shown. The culmination of these constructive 
decisions sustaining the legislative enactments is the present State-wide 
system of roads taken over and maintained by the State. The caption 
of this act is “An act to provide for the construction and maintenance 
of a State system of hard-surfaced and other dependable roads, and con- 
necting by the most practical routes the various county-seats and other 
principal towns of every county in the State for the development of 
agriculture, commercial and industrial interests of the State, and to 
secure benefits of Federal aid therefor, and for other purposes.” Public 
Laws 1921, ch. 2, amended by chapter 160, Public Laws 1923. 
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“The statute (Laws 1921, ch. 2, sec. 10, subsec. (b), and sec. 7) gives 
broad discretionary powers to the State Highway Commission in estab- 
lishing, altering, and changing the route of county roads that are, or are 
proposed to be, absorbed in the State highway system of public roads; 
and where the commission, in pursuance of section 7 of the act, have, as 
required, posted at the courthouse door of a county a map, showing the 
proposed route and the county roads to be taken, the limitation of sixty 
days expressed in the statute is upon the time allowed the county to 
object; and a subsequent change made by the State Highway Commuis- 
sion in the proposed route prior to the time of building the highways is 
not reviewable by the court, in the absence of an abuse by the commis- 
sion of the discretionary power conferred on it by the statute.” toad 
Commission v. Highway Commission, 185 N. C., 56. 

Under the State highway system, the State has taken over 6,050 miles 
of road, and the Legislature has authorized a bond issue of $65,000,000 
to build and construct this State highway system. It is estimated that 
the State Highway Commission is now maintaining 5,763.20 miles of 
roads; 1,237.08 miles of hard-surfaced roads have been completed and 
are now let and under construction; 1,262.11 miles of dependable roads 
have been completed and are now let and under construction. 

For the present fiscal year it is estimated that the State will collect 
at least $7,000,000 from automobile and gasoline tax (tax on gasoline, 
3 cents a gallon). This revenue will be sufficient to pay the interest on 
the State highway road bonds; the maintenance of the State roads 
($300 a mile the average to maintain the State roads before and after 
they are hard-surfaced and made dependable) ; the upkeep of the State 
Highway Commission; a sinking fund to retire the bonds, and surplus 
over. There is no tax on land. The automobile and gasoline tax carries 
the entire burden at the present time. 

The people of Pender County, through their representatives in the 
Legislature, elected by them, passed this Road Act of 1921. We think, 
for the reasons given, the act is valid and not unconstitutional. The 
courts should be slow to declare an act of the Legislature unconstitu- 
tional, unless clearly so. 

Walker, J., said, in 8. v. Perley, 173 N. C., p. 790: “When a statute is 
assailed as unconstitutional, every presumption of validity should be 
indulged in its favor, and it should not be declared void except upon the 
clearest showing that it conflicts with the organic law. The conclusion 
that it is invalid should be unavoidable, and reached only after remoy- 
ing every reasonable doubt as to its incompatibility with the Constitu- 
tion. Between the two there should be an irreconcilable conflict.” 

The Pender County road Jaw, which we are considering, requires all 
able-bodied men within the ages of eighteen and forty-five to work on 


378 IN THE SUPREME COURT. [186 
STATE uw. KELLY. 


the pubhe roads of Pender County six days in each year ($10 a year 
ean be paid in heu of road work). There are no exemptions in this 
road act, 

G. W. Ixelly, one of the defendants, handled the mail from the train 
to the postofiice at Rooks twice a day, and every other day four times a 
day. Ife was working for the Government. He had a contract for 
carrying the mail. They paid him a small salary. His wife carried the 
mail when he was sick with influenza. There are no exemptions in the 
general road law that extend to these particular defendants. C. S., 3807. 

‘The ease cited by defendants (S. v. Womble, 112 NN. C., 862), does 
not apply to the facts in this case. 

A. mail carrier is indictable for carrying a concealed weapon. S. +r. 
Boone, 182 N. C., 1107; Groves v. Barden, 169 N. C., 12. 

C. S., 3806 and 3807, exempts the members of the board of super- 
visors. (. S., 3750, makes the justices of the peace of each township 
the board of supervisors. 

The Pender County Road Act provides that the board of commis- 
sioners shall elect a road commissioner for each township in the county 
to carry out the provisions of the act. This road commissioner shall 
appoint a road supervisor, ete. An efficient road system is created for 
the county. The Pender County Road Act repeals all laws and clauses 
of laws in conflict with the act. The justices of the peace of each town- 
ship could not be the board of supervisors under the Pender County 
Road Act. The provision appointing a road commissioner for each 
township is in conflict with the gencral road law and repeals the pro- 
vision making justices of the peace of each township the board of super- 
visors in Pender County. S. 7. Woodside, supra; S. v. Perkins, 141 
N. C., 808. 

Where an able-bodied male person between eighteen and forty-five 
vears of age resides in this State and pursues a vocation for his income 
for an indefinite period, he is hable to road duty. S. 7. Johnston, 118 
N. C., 1188. 

Section hands employed on railroads at regular wages are not thereby 
excused from working on publie highway of county. 8. 7. Cauble, 70 
WO 62; 

Bar pilots, unless employed on same day, not exempt. S. v. Craig, 81 
N.C., 588. 

Section 8 of the act entitled “An act to provide better roads for Pen- 
der County” provides the punishment as follows: “Any person, after 
having been duly notified, who shall fail to appear at the time and place 
designated by the overseer, and shall fail and refuse to work, as herein 
required, on such pubhe roads, shall be guilty of a misdemeanor and 
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shall be punished by a fine not exceeding fifty dollars ($50) or impris- 
oned not exceeding thirty (30) days.” 

The policy of the law is against special privileges or class legislation. 
All should bear equally the burden of government and perform alike the 
duties imposed. It 1s a government of equal rights and opportunities 
for all. An exemption to a special class or favored few is not looked 
upon with favor and should never be allowed, unless clearly granted by 
the legislative branch of our government and not in conflict with any 
constitutional provision on the subject. 

The mail carrier, under the facts in this case, and the justice of the 
peace are not exempted under the law, and they must perform road duty 
like all the other male inhabitants of the county. The amount of fine 
was small, but the principle involved affected the county road system of 
the entire State. 

There is no error in the judgment of the court below unposing a fine 
of $2 and cost on the defendants. 

No error. 





W. A. HAIR v. McCONNELL & BROOKS. 
(Filed 31 October, 1923.) 


Appeal and Error—lInstructions—New Trials. 


Where bales of cotton are sold under contract allowing the seller to 
draw on the purchaser in a proportfonate part of its market value, and 
to fix the priee within a certain period of time at which the cotton was to 
be sold, and upon the trial a letter from the purchaser is introduced offer- 
ing to vary the original contract, if accepted at once, the receipt of the 
letter and its contents being admitted, but the scller denying his accept- 
anee, an instruction that is materially confusing as to the admission of 
the receipt of the letter containing the offer and its contents, and that of 
its acceptance, is prejudicial to the seller, and is reversible error. 


AppraL by defendants from Devin, J., at January Term, 1923, of 
BLaApDEN. 

Civil action to recover damages for alleged breach of contract in con- 
nection with the sale and purchase of a quantity of cotton. 

From a verdict and judgment in favor of plaintiff, the defendants 
appealed, assigning errors. 


BE. F. McCulloch and McLean, Varser, McLean & Stacy for plaintiff. 
Oates & Herring, Robert H. Dye, and Lyon & Johnson for defendants. 


Stacy, J. On 2 October, 1920, plaintiff and the defendants entered 
into a contract, whereby plaintiff was to deliver a certain number of 
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bales of cotton to the defendants and receive 80 per cent of the market 
price on delivery, with the option and right to fix the price for final 
settlement of said cotton at any time prior to 1 March, 1921, on the 
basis of 30 points over the New York market on the day of call. 

Pursuant to this agreement, plaintiff delivered to the defendants at 
Fayetteville, N. C., 100 bales of cotton and received 8) per cent of the 
then market price. Plaintiff later delivered five additional bales, mak- 
ing 105 bales in all. 

It is agreed that on 3 February, 1921, the parties entered into a sup- 
plemental contract in regard to the cotton in question, but the exact 
terms of this supplemental agreement are in dispute. Defendants con- 
tend that their letter of said date, addressed to the plaintiff, contains a 
statement of the understanding between them. This letter is as follows: 

“In order to get your call cotton fixed, we will, as a personal favor, 
turn over receipts for 54 bales on payment of $2,950 instead of $3,195.97, 
as agreed by your brother. And further agree to carry your other 55 
bales for you to 9 cents. 

“This is an effort to get the matter fixed this afternoon, and we will 
not hold it open unless it is agreed to this afternoon and the $2,950 paid 
not later than tomorrow,” 

Plaintiff admits receiving this letter, and has no objection to its con- 
tents, but he says that the whole agreement is not incorporated therein. 
Terry v. BR. &., 91 N. C., 236. It was further understood, according to 
plaintifi’s contention, that he was to have until 1 October, 1921, within 
which to ‘call for a final settlement at 30 points over the New York 
market. The question of extending this time from 1 March to 1 October 
is the point of difference between the parties. 

As bearing upon this phase of the case, his Honor instructed the jury 
as follows: 

“Tt appears that thereafter a supplemental or amended contract was 
entered into, as shown by the letter of 3 February, end admitted by 
both parties, whereby defendants agreed upon plaintiff’s taking up half 
the cotton, or having his brother to do so, for the sum of $2,950, defend- 
ants would carry the contract on, and extend plaintiff’s right to call for 
same or similar cotton, or order it sold on any date at New York market 
plus 30 points, up to 1 October, 1921, provided the price of the cotton 
did not decline to or below 9 cents per pound.” 

Defendants assign this instruction as error, because they say it con- 
veyed to the jury the impression that the plaintiff’s contention in regard 
to the supplemental contract was not denied; whereas, as a matter of 
fact, the vital question of time extension was in dispute. Plaintiff 
replies to this by saying that the expression, “and admitted by both par- 
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ties,’ employed by his Honor in the above charge, has reference only to 
the letter of 3 February being admitted by both parties, and not to the 
contract. 
Upon the record as presented, we think the instruction was preju- 
dicial to the defendants’ cause, and that a new trial must be awarded. 
New trial. 





THOMAS WILLIAMS et acs. y. DONALD McRACKAN., 
(Filed 381 October, 1923.) 


1. Venue—Interests in Land—Trusts—Statutes—Removal of Causes. 
An action to impress a parol trust upon lands and for an accounting 

involves a determination of an interest in lands, and the proper venue 
therefor is in the county in which the land is situate, C. S., see. 463 (1), 
though it may appear that the alleged trustee has conveyed a part thereof 
to innocent purchasers by proper deed; and upon motion made by him, the 
cause brought in another county should be transferred as a matter of 
right. 

2. Same—Courts—Procedure—Appeal and Error. 


Under the provisions of ch. 92 (15), Public Laws of 1921, Extra Session, 
authority is conferred upon the clerk to hear motions for the transfer of 
a cause to the proper venue, subject to appeal to the judge at the next 
ensuing term of the Superior Court, from which appeal may be taken to 
the Supreme Court. 


CLARK, C. J., concurring. 


Civiz action heard on appeal from clerk before Grady, J., at Sep- 
tember Term, 1923, of New Hanover. 

There was motion before clerk of said county for change of venue to 
the county of Columbus. The clerk having denied the motion, on appeal 
his Honor ordered the removal as a matter of right on the ground that 
the action involved the determination of a right or interest in realty. 
Thereupon plaintiff excepted and appealed. 


J. G. McCormick for plaintiffs. 
Schulken, Grady & Toon for defendant. 


Hoxe, J. Our statute, C.S., sec. 463, subsee. 1, provides that actions 
for recovery of real property or of an estate or interest therein, or for 
the determination in any form of such right or interest, and for injuries 
to real property, shall be tried in the county in which the subject of the 
action or some part thereof is situate, subject to the power of the court 
to change the place of trial in the cases provided by law. 
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From a perusal of the pleadings in the cause it appears that the action 
is one to impress a trust in favor of plaintiff on certain lands situate in 
Columbus County, the legal title to same being in the defendant, a resi- 
dent of that county. It is true that the complaint alleges that the de- 
fendant has sold an indeterminate portion of said lands to innocent third 
parties and demands an accounting, but it also appears in the pleadings 
that the remainder of said lands is in possession and control of the de- 
fendant, who has the legal title thereto, and that plaintiffs’ right, both 
as to the accounting and against the remaining realty, is dependent upon 
the establishment of the trust as alleged. This being true, plaintiffs’ 
cause of action clearly involves the determination of an interest in 
realty, and plaintiffs may not avoid the force and effect of this statutory 
regulation by merely failing to pray for relief to which their alleged 
facts, if established, would entitle them. Vaughan v. Fallin, 183 N. C., 
318, Wofford r. Hampton, 1738 N. C., 686; Councill v. Bailey, 154 
N. C., 54. 

Under an amendment to the above section enacted in 1921, Extra Ses- 
sion, chapter 92, subsection 15, the power to entertain a motion of this 
character is conferred upon the clerk, subject to an appeal to the judge 
at the next ensuing term, the course properly pursued in this instance, 
and in the exercise of this appellate power, we are of opinion that his 
Honor has correctly ruled that the cause be removed for trial to the 
county of Columbus. 

Affirmed. 


Crark, C. J., concurs in the views expressed in the opinion of Hoke, 
J., if we could take jurisdiction on this appeal, but he is of opinion that 
the action should be dismissed ea mero motu. 

The complaint alleges that the ancestor, Maria Williams, deceased, 
“on or about 30 January, 1906, conveyed to the defendant all and 
singular the lands and property situated in Bolton Township, Colum- 
bus County, N. C., of which she was then seized and possessed, and 
that she retained and held no other lands or property whatever.” 

And “that the only consideration for said deed or conveyance was an 
agreement on the part of the defendant, who was then and is now a 
practicing attorney at law, heensed by the Supreme Court of North 
Carolina, to represent her in certain litigation in regard to said prop- 
erty, as plaintiffs are advised and believe. 

“That thereupon and thereby. the said lands and property became 
clothed and impressed with a trust in favor of and for the use of the 
plaintiffs as the heirs at law of the grantors in said deed, to wit, Joseph 
Wilhams and Maria Williams, as plaintiffs are advised and _ believe. 
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“That in disregard of both the trust and confidential relationship 
existing between him and the grantors in said deed, as well as their 
lineal descendants, the plaintiffs claiming under them, the defendant 
has sold and conveyed a portion of said lands to third parties for valu- 
able considerations, and has, on said account, received large sums of 
money, the exact amount of which is unknown to plaintiffs, and has 
failed and refused to account therefor, but has appropriated and con- 
verted the same to his own use in fraud of plaintiffs’ right, as plain- 
tiffs are advised and believe.” 

This is therefore an attempt to set up a parol trust in favor of the 
grantor in a deed which was made avowedly, it would seem, to protect 
the grantor’s property in certain htigation. Therefore it should re- 
quire no citation of authorities, which are numerous, that the action 
upon the plaintiffs’ own showing should be dismissed on either of two 
counts: 

(1) That it is well settled, ex turpt causa actio non oritur, the pur- 
pose of the deed disposing of all the property of the grantor to a lawyer 
for the purpose of protecting 1t from litigation forbids that the courts 
should enforce a parol trust for that purpose. It certainly can need 
no citation of authorities to sustain that view. The parties must settle 
the matter in some other method. The courts will not paddle in dirty 
water. 

(2) It is also equally true that the grantor in a deed as in this case 
cannot create a parol trust in contradiction of the terms of the deed in 
his own favor. This has been fully diseussed and settled in a very 
learned and conclusive opinion by Hoke, J., in Gaylord v. Gaylord, 150 
N. C., 222, which held that “while the seventh section of the Enghsh 
Statute of Frauds, which forbids the creation of parol trusts or eonfi- 
denees of land, ete., unless manifested and proved by some right, has 
not been enacted hee . . . such trusts have a recognized place in 
our jurisdiction, but they cannot be set up or engrafted in favor of the 
grantor upon a written deed conveying to the grantee the absolute title 
to lands and giving clear indication on the face of the instrument that 
such a title was intended to pass. The doctrine of engrafting by parol 
a trust upon lands conveyed by deed is subordinated to a well-recognized 
principle of law that such a trust cannot be established between the 
parties in favor of a grantor in a deed, when the effect will be to con- 
tradict or change by contemporaneous stipulations and agreements rest- 
ing in parol the written contract clearly and fully expressed.” 

The opinion in Gaylord v. Gaylord is well reasoned and clearly enun- 
ciated, and is not only supported by numerous authorities therein cited 
but itself has been recognized as a leading case and has been often cited 
by us since: Jones vr. Jones, 164 N. C., 3822; Cavenaugh v. Jarman, ib., 
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375; Campbell v. Sigmon, 170 N. C., 351; Walters v. Walters, 171 
N. C., 318; Walters v. Walters, 172 N. C., 330 (which cites also addi- 
tional cases of Ricks v. Wilson, 154 N. C., 286, and Trust Co. v. Sterchie, 
169 N. C., 22); Allen v. Gooding, 173 N. C., 96; Wilson v. Jones, 176 
N..C., 207; Chilton v. Smith, 180 N. C., 474; Swain v. Goodman, 183 
N. C., 534, and it has just been reaffirmed at this term in Blue v. Wil- 
mington (ante, 321). 

There is no principle better sustained in our reports by its’ innate 
justice and s8und reasoning and its often approval than Gaylord v. 
Gaylord, supra. The same principle seems to be universally recognized 
elsewhere and many cases can be found in 39 L. R. A. CN. S.), 909, 
912, 916. 

This alleged verbal trust contemporaneously made with the convey- 
ance is therefore void. It is alleged by the plaintiffs as the very foun- 
dation of their action, and being void, the action itself should be dis- 
missed. 

As said in Blue v. Wilmington, supra, and in other cases, it would 
lead to innumerable frauds if, when the grantor has made a solemn 
conveyance of his property, he should be allowec. afterwards to 
allege that therewith he had an oral agreement by which the deed would 
be contradicted. Upon reason and principle the action, based upon such 
alleged oral trust, should be dismissed on that ground and also upon 
the further ground that it was made in fraud of creditors, all the prop- 
erty of the grantor having been conveyed at the same time, to protect 
the grantor in the deed from litigation. 





GABE F. BYRD vy. BEN W. SOUTHERLAND. 
(Filed 3 October, 1923.) 


Appeal and EHrror—Objections and Exceptions—Rules of Court—Dismissal 
of Appeal—Instructions—Grouping Exceptions—Briefs. 

The rules of practice in the Supreme Court regulating appeals are 
mandatory upon all appellants alike, and are necessary for the proper 
and expeditious consideration of the Supreme Court, requiring that evi- 
dence excepted to be stated in its exact words, and also requests for 
instruction refused, with such accuracy of reference to the pages of the 
record as not to require the Court to search generally through it in order 
to understand the questions of law involved; and appellant’s counsel 
will be deemed to have waived all exceptions omitted from their group- 
ing thereof, etc., and not properly discussed in their briefs. 


AppgeaL by defendant from Calvert, J., at March Term, 1923, of 
SAMPSON. 
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Stevens & Stevens and Butler & Herring for plainérff. 
A. McL. Graham for defendant. 


Per Curtam. This is an action to recover commission for selling 
land. The jury responded, giving the plaintiff the amount of commis- 
sions asked for. There are 13 assignments of error of which the first 
is an example: 

“1. That his Honor erred in permitting the plaintiff Byrd to testify 
what he told one Grady West. This assignment covered by first and 
second exceptions.” (R., p. 5.) 

There are eight exceptions to evidence, all in this phraseology. 

Exception 9 is: “That his Honor erred in refusing defendant’s fourth 
prayer for instructions. This is covered by 21st exception.” (R., 
p. 16.) 

There are four other exceptions of exactly the same tenor. 

Under the rules of procedure in this Court, which we have often 
printed in the Reports, it is necessary for the proper consideration of 
exceptions that they shall state the exact words of the evidence refused 
that the Court may see and pass upon it without groping through the 
entire record. 

In like manner in the exceptions for refusing prayers for special 
instruction, the special instruction should be set out that the Court may 
see if there was error therein, and not be left to find it in the body of 
the record. 

Counsel are presumed to know their own case, and readily know 
where the exceptions can be found and the extent and tenor of the same. 
These exceptions must be grouped and set forth in regular order in the 
list of assignments of error. 

In doing this, counsel can omit all unnecessary matters excepted to 
or which they wish to abandon, leaving the Court to pass only upon 
those matters which are material. Those which on reflection are not set 
forth and not brought forward in the assignments of error and in the 
brief will be deemed to be abandoned. 

In this way the scope of our inquiry is narrowed to the identical 
points which the appellant thinks are material and essential, and the 
Court is not sent scurrying through the entire record to find the mat- 
ters complained of. 

The necessity of rules of practice, and our power to prescribe them, 
and the necessity of our uniformly enforcing these rules so there may 
be no waste of time (which should otherwise be given to the argument 
of causes), by discussing whether counsel was excusable in the neglect 
to observe the regulations, has been repeated by this Court so often 
that it ought not to be necessary for us to repeat it. 

25—186 
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In Lee v. Baird, 146 N. C., 361, Mr. Justice Hoke fully discussed the 
rules of practice, stating that the Court had power to prescribe them; 
that they were mandatory and not directory, and pointing out the 
necessity of their observance by those who would present their cases on 
appeal. That case cites many others, and itself is cited by other cases 
in the annotated edition of that volume, and it was repeated by Mr. 
Justice Hoke in Thompson v. R. R. at next term, 147 N. C., 412, and 
has often been cited since in cases which are grouped also in the anno- 
tated edition. There have been other cases citing the above since, though 
less often owing to the understanding that the Bar has of the necessity 
of the rule for the dispatch of business and the easier examination of 
the questions presented for our consideration, and for saving time by 
not debating the degree to which counsel think they are excusable for 
not observing the regulations prescribed for hearing appeals. 

Not one of these thirteen exceptions throws the slightest light upon 
the questions upon which we are asked by this appeal to pass, without 
the Court going through the record, page by page and line by line, to 
ascertain of what the appellant is complaining. 

The reasonableness of the rules, which are for the sole purpose of 
facilitating the discussion of appeals and the necessity which the Court 
is under to enforce them impartially in all cases, is generally appreci- 
ated, and we are now rarely called upon to pass upon failure to observe 
these regulations, and when this does occur, the appeal is dismissed 
without more than reference to the fact. 

In this particular case we have, however, carefully examined each of 
the assignments of error at some expense of time, and ‘ind that there 
is no ground on which error can be asserted. 

We trust that our brethren of the Bar, in justice to themselves and 
as a saving of time, and also out of consideration for the fact that as 
far as possible the attention of the Court should be given solely to sub- 
stantial errors alleged to have occurred in the trial, and which are suffi- 
elently and clearly assigned, will not occupy our time or theirs in the 
discussion of how far counsel may think he is excused in not following 
the regulations necessary for the orderly presentation of the points 
evolved as ground of error on the appeal. 

The rules have been modified from time to time, as experience has 
dictated to us or the suggestions of the brethren of the Bar that modi- 
fication might make the practice on appeal simpler, or facilitate in any 
way the hearing of causes. 

The rules of practice, both of the Supreme and Superior Court, have 
been carefully reéxamined and all modifications incorporated and are 
printed in 185 N. C., 785 to 813. 

Appeal dismissed. 
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WALTER M. WEAVER ann MARTHA SEXTON v. M. F. KIRBY, Apmr. 
or NANNIE E. KIRBY, anp B. G. FAW, ADMR. WITH WILL ANNEXED OF 
W. H. PERKINS. 
(Filed 7 November, 1923.) 


1. Wills—Devises—Statutes—Title — Trusts — Indefinite Beneficiaries— 
Powers. 


A devise to the wife of all of the testator’s property, real, personal or 
mixed, with full management and control thereof during her natural 
life; that she-shall enjoy full benefits thereof with power to sell and 
dispose of it at her discretion, and that it was the testator’s will and 
desire that she shall devise whatever property she has not thus disposed 
of during her natural life, or the proceeds thereof, to the person or per- 
sons who have been the “kindest to us in aiding and comforting us in 
our old age,” whether kinsman or stranger: Held, under the provisions 
of C. S., sec. 4162, the wife acquired a fee-simple title, and there being 
no definite person or persons in whose favor a trust could be created, 
upon the death of the wife, intestate, the property or estate descends to 
her heirs at law, or legal representatives. 

2. Parties—Misjoinder—Demurrer—Appeal and Error. 


It is a misjoinder of parties for plaintiffs to sue in the same action 
the administrator or personal representative of a deceased person for 
the separate value of their services rendered to the deceased before his 
death, and upon their appeal from a ruling sustaining defendants’ de- 
murrer, the action will be dismissed without prejudice to their rights. 


Civin action, heard on demurrer to the complaint, before Lane, J., 
and by consent, at September Term, 1923, of ALLEGHANY. 

The action is to assert the right and claim of plaintiffs to the property 
of W. H. Perkins, deceased, under and by virtue of his last will and 
testament, and as the persons who had been “kindest to said devisor and 
his wife, Nannie E. Perkins, in their old age,” ete.; and in setting forth 
their cause of action the complaint alleged, among other things, the 
following: 

That said W. H. Perkins died in July, 1916, leaving a large estate 
and making disposition thereof in his last will and testament, as follows: 

“In the name of God, Amen: I, W. H. Perkins, of the county of Ashe 
and State of North Carolina, being of sound mind and memory, but 
considering the uncertainty of this frail and transitory life, do, there- 
fore, make, ordain, publish and declare this to be my last will and tes- 
tament. 

“First. My executor, hereinafter named, shall give my body a decent 
burial, suitable to the wishes of my friends and relatives, and erect a 
suitable monument to mark my resting-place, and pay all funeral ex- 
penses, together with all my just debts which may come into his hands 
out of my estate. 
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“Second. I give and devise to my beloved wife, Nannie E. Perkins, 
all my property—real, personal, and mixed. 

“Third. It is my will and desire that my beloved wife, Nannie E. 
Perkins, shall have the full management and control of said property 
her natural life, and that she shall enjoy the benefits of the same, and 
shall have full power to sell and dispose of the same at her discretion. 

“Fourth. It is my will and desire that, in the event my beloved 
wife, Nannie E. Perkins, does not dispose of said property during her 
natural life, or in the event she does dispose of it, that at her death she 
shall devise said property, or proceeds thereof, to the person or persons 
who have been the kindest to us in aiding and comforting us in our old 
age, whether such person or persons be kinsman or stranger. 

“Fifth. I hereby constitute and appoint my beloved wife, Nannie EK. 
Perkins, my lawful executor, to all intents and purposes, to execute this 
my last will and testament according to the true intent and meaning of 
the same, and every part and clause thereof, hereby revoking and declar- 
ing utterly void all other wills and testaments by me heretofore made. 

“Tn witness whereof, I, the said W. H. Perkins, do hereby set my hand 
and seal, this the 21st day of September, 1904. 

“W. H. Prerxins. [Seal ]” 


That his wife, Nannie E. Perkins, duly qualified as executrix of his 
will, and, having afterwards intermarried with defendant M. F. Kirby, 
died, on 24 December, 1922, without having fully administered on said 
estate and without making Giessen of her own property subsequent 
to her second marriage. That defendant B. G. Faw has duly qualified 
as administrator, with the will annexed, of said W. H. Perkins, and 
M. F. Kirby has duly qualified as administrator of Nannie E. Kirby 
(formerly Mrs. Nannie E. Perkins). That said Nannie E. Perkins 
executed a will of her estate in favor of W. H. Perkins at same time 
and in terms substantially similar to his will in her favor, but, same 
having been revoked by her subsequent marriage (C. S., sec. 4184), 
same is not set out or further referred to. That a large sum of the 
estate of W. H. Perkins is now on hand and unadministered, and with 
no creditors having any claims thereon, and that under the fourth item 
of said will plaintiffs are entitled to said estate as the persons “who have 
been kindest to W. H. Perkins and wife in their old age,” ete. 

The claims of the respective parties under this position being more 
particularly stated in the complaint, as follows: 

“That for several years prior to the death of the said W. H. Perkins 
he became of feeble health, and at the time of his death was of about 
the age of seventy-five years, and had retired from the active manage- 
ment of his said business, and had retained the plaintiff, Walter M. 
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Weaver, and entrusted the management of his business to the said 
Walter M. Weaver, who, for more than two years prior to the death of 
the said W. H. Perkins, had devoted a large portion of his time in the 
management of the business, aiding and comforting the said W. H. 
Perkins and his said wife, Nannie E. Perkins, and they relied upon him, 
and no one else, in the management thereof. And at the time of his 
death, in his last sickness, requested the said Nannie E, Perkins to 
retain the said Walter M. Weaver in the management and control of all 
of her business and the business of his estate, in the conduct and man- 
agement thereof. And that, after the death of the said W. H. Perkins, 
the said Nannie E. Perkins made repeated request of the said Walter M. 
Weaver to remain in control and management of her business, and, in 
compliance with the request of the said W. H. Perkins, and of her own 
desire, the said Nannie E. Perkins retained and kept in control the said 
Walter M. Weaver in the management of the business and in aiding and 
comforting her in her old age, who at the time of her death was of the 
age of about seventy-five years, and had been in feeble health for some 
time, unable to attend to business ever since the death of the said W. H. 
Perkins. And the said Walter M. Weaver devoted his time and atten- 
tion for a number of years in aiding and comforting the said W. H. 
Perkins and his said wife, Nannie E. Perkins, with the assurance on 
the part of both of them that he would be well provided for under their 
last will and testament. 

“That the plaintiff Martha Sexton, now of about the age of forty 
years, has lived with the said W. H. Perkins and wife, Nannie E. Per- 
kins, and constantly attended and aided and comforted the said W. H. 
Perkins and his said wife, Nannie E. Perkins, for sixteen years prior to 
the death of the said Nannie E. Perkins, having entire control and man- 
agement of their household affairs, attending them in their feeble con- 
dition, and comforting and aiding them in their old age and last sick- 
ness, with no one else other than the plaintiffs in any way aiding or 
comforting them, or in any way manifesting an interest 1n their comfort 
and welfare, or in the management of their business.” 

Thereupon plaintiffs demand judgment “That the amount due them 
under the will of W. H. Perkins be paid over to them, and for other and 
further relief,” etc. 

The defendants demur to the complaint, in terms as follows: 

“1. That the complaint does not state facts sufficient to constitute a 
cause of action, for the reason that the facts alleged are not sufficient to 
base an action upon guantum meruit, nor does it state any specific value 
of the alleged services, nor that plaintiffs had not been compensated in 
full for the value of all the alleged services rendered. 
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“2. That by the terms of the will of W. H. Perkins he expressed a 
desire that his widow, Nannie E. Perkins, ‘should devise any property 
he had devised and bequeathed to her to the person or persons who had 
been the kindest to us in our old age, whether such person be kinsman 
or stranger,’ thereby investing in her a personal discretion which she 
never exercised, and which no person except her could exercise, it being 
her sole and only province to determine who had been kindest to W. H. 
Perkins and herself in aiding and comforting them in their old age. 

“3. That the alleged cause of action of the plaintiff W. H. Weaver is 
improperly joined with that of plaintiff Martha Sexton. It is not 
alleged what portion of the property described in the complaint each is 
entitled to, or the amount either is entitled to recover as between them- 
selves; in fact, the complaint discloses an adverse interest of the plain- 
tiffs themselves, and not a joint interest. 

“4, That the will of W. H. Perkins gave his property to Nannie E. 
Perkins, who survived him, coupled with a trust, desire, or power, which 
she, it appears, never exercised, and which no one except herself could 
exercise or know how to exercise, and no court could ascertain or direct, 
and, therefore, the plaintiffs are not entitled to recover anything on 
account of the execution of the said will of W. H. Perkins or on account 
of any facts alleged in their complaint.” 

There was judgment sustaining demurrer, and plaintiffs except and 
appeal. 


J. B. Councill and Holton & Holton for plaintiffs. 
T. C. Bowie and Doughton & Higgins for defendants. 


Hoxes, J. Our statute provides that when real estate shall be devised 
to any person, the same shall be held and construed as a devise in fee 
simple, unless such devise shall in plain and express words show, or it 
shall be plainly intended by the will or some part thereot’, that the tes- 
tator intended to convey an estate of less dignity; and under the terms 
of this statute, and from a perusal of the terms of the will itself of 
W. H. Perkins, it is clear that he intended to and did confer upon his 
wife, Nannie E. Perkins, the absolute ownership in all of his property. 
C. 8., see. 4162; Smith v. Creech, ante, 187; Fellowes v. Durfey, 
163 N. C., 3138; Bass v. Bass, 78 N. C., 374; Newland v. Newland, 46 
N. C., 463. 

This being true, the plaintiffs have set forth no valid claim on the 
estate of W. H. Perkins, not under any devise of the wife, for she has 
made none in their favor, nor by way of impressing a trust upon the 
property, by reason of the uncertainty as to the beneficiary, or rather 
by an entire failure to designate one. St. James v. Bagley, 188 N. C., 
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384-393, quoting with approval from Morice v. Bishop, 10 Vesey, 536; 
Bridges v. Pleasants, 39 N. C., 26; Hester v. Hester, 837 N. C., 330; Tul- 
den v. Green, 180 N. Y., 29; Pritchard v. Thompson, 95 N. Y., 76; 
Howard v. Carusi, 109 U. &., 725; Story’s Equity Jurisprudence, 13 
Ed., sec. 1070; Bispham Equity, 9 Ed., sec. 65; Gardner on Wills, p. 546. 

In the citation to Story, the principle is stated as follows: 

“Whenever the objects of the supposed recommendatory trust or power 
are not certain or definite, whenever the property to which it is attached 
is not certain or definite, whenever a clear discretion or choice to act or 
not to act 1s given, whenever the prior disposition of the property 1m- 
ports absolute and uncontrollable ownership, in all such cases courts of 
equity will not create a trust in words of this character.” 

In Bispham the author approves the statement: “That to constitute 
a valid trust, undoubtedly three circumstances must concur—‘sufficient 
words to raise it, a definite subject, and an ascertained object.’ ”’ 

And in Gardner on Wills it is said: “As a general rule, whoever is 
capable of taking and holding the legal title to property under a will 
may, as beneficiary, receive the equitable title; and as the legal estate 
can only be conferred upon a definite taker, the beneficiary likewise must 
be certain and definite.” And, further, a trust without a definite bene- 
ficiary, who can claim its enforcement, is void. 

From these two positions the estate of absolute ownership conferred 
upon the wife, and the utter failure to designate a beneficlary—-and they 
are both in accord with well-considered authority—it necessarily follows, 
as stated, that no interest or estate would arise to plaintiffs under the 
fourth item of the will of W. H. Perkins, but the question is left entirely 
to the discretion of the wife, to be exercised, or not, as she may deter- 
mine; and she having failed to act in the matter, the property will go 
to her heirs and legal representatives. Bass v. Bass, 78 N. C., 374; 
Alston v. Lea, 59 N. C., 27; and Springs v. Springs, 182 N. C., 484; 
Carter v. Strickland, 165 N. C., 69, and cases cited, are in full support 
of the position. 

A demand for payment of services rendered by these plaintiffs, as in 
a quantum meruit, was not insisted on in the argument before us, and 
properly so, for in that aspect of the matter, there being a misjoinder, 
both of parties and causes of action, the demurrer must also be sus- 
tained and the action dismissed, without prejudice, however, to the right 
of the parties separately to prosecute any claim they may. have for 
services rendered. Shore v. Holt, 185 N. C., 312; Roberts v. Mfg. Co., 
181 N. C., 204. 


Demurrer sustained and action dismissed. 
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E. L. KETCHIE et ats. v. J. W. HEDRICK anp COMMISSIONERS OF 
HIGH POINT. 


(Filed 7 November, 1928.) 
Constitutional Law — Taxation — Municipal Corporations — Cities and 


Towns—Chamber of Commerce, 


Article VII, section 7, of our State Constitution, restricting the power 
of the Legislature from allowing counties, cities and towns to contract 
a debt, pledge its faith or loan its credit, or to levy or collect any tax 
except for the necessary expense thereof, is with reference to the county, 
city or town as a State governmental agency, and does not authorize an 
appropriation of a certain per cent of taxes levied upor. their taxpayers 
for the use or disposition of a chamber of commerce of a city, without 
the approval of the qualified voters therein ascertained by an election 
duly held for that purpose. 


AppraL by plaintiff from Shaw, J., at chambers, 16 June, 1923, 
refusing a continuance of the restraining order which had been granted 
by Stack, J. 

This action was brought by the plaintiff on behalf of himself and 
other taxpayers of the city of High Point to test the validity of chapter 
268, Private Laws 1923, entitled “An act to aid in the development of 
the city of High Point,’ which provides that the “Mayor and City 
Council of the City of High Point shall annually set apart and appro- 
priate from the fund derived annually from the general taxes in said 
city an amount of not less than one-thirtieth of one per cent nor more 
than one-tenth of one per cent upon the assessed valuation of all real 
and personal property taxable in said city, which fund shall be used 
and expended under the direction and control of the directors of the 
Chamber of Commerce of High Point, N. C., under such rules and 
regulations as they shall prescribe for the purpose of aiding and encour- 
aging the location of manufacturing, industrial, and coramercial plants 
in and near said city, the encouraging of building railroads thereto, and 
for such other purposes as will, in the discretion of the said directors of 
the Chamber of Commerce of High Point, increase the population, tax- 
able property, and business prospects of said city.” 

Upon application of the plaintiff and others, taxpayers of said city, 
to restrain the defendants, the city government, from levying, collecting, 
appropriating and disbursing said tax, upon the ground stated in the 
complaint, that the governing and taxing body of the city of High Point 
are without authority in law to levy said tax and collect the same and 
appropriate it to pay expenses of the chamber of commerce for the pur- 
poses stated in the act, for the reason that “the Chamber of Commerce of 


EOE FALL TERM, 1923. 393 





KETCHIE v. HEDRICK. 


ee $e 





— 


the said city of High Point is no proper part of the said municipality 
and no department of the same, for the expenses and maintenance of 
which taxes can be levied and collected by the authorities of the town,” 
and asked a restraining order and an injunction against the mayor and 
board of aldermen, <A restraining order was issued by Stack, J., on 
12 June, 1923, returnable before Shaw, J., on 23 June, who denied the 
motion for an injunction and dissolved the restraining order. Appeal 
by plaintiffs. 


J. Frank Flowers for plaintiffs. 
Peacock & Dalton and King, Sapp & King for defendants. 


Crark, C. J. The question presented is the validity of chapter 268, 
Private Laws 1923, which authorizes the levy and collection of taxes for 
the benefit of the chamber of commerce, to be expended at their discre- 
tion for the purposes set forth. The plaintiff contends that this 1s in 
direct contravention of the Constitution, Art. VII, sec. 7, which reads 
as follows: “No county, city, town, or other municipal corporation shall 
contract any debt, pledge its faith, or loan its credit, nor shall any tax 
be levied or collected by any officers of the same, except for the necessary 
expenses thereof, unless by a vote of the majority of the qualified voters 
therein.” 

The defendants, in their answer, do not even allege that the amount 
thus to be levied and appropriated and turned over to the directors of 
the chamber of commerce is for the necessary expenses of the city of 
High Point, nor that it has been authorized by any vote of the qualified 
voters therein, nor that there has been any provision for an election to 
authorize the tax to be submitted to a vote of the people, as was done in 
Hudson uv, Greensboro, 185 N. C., 502. 

It was not stated what was the amount of money thus sought to be 
levied and appropriated, though it was alleged in the argument here to 
be $30,000; but this is immaterial, for if money can be authorized to be 
appropriated for other than necessary expenses of the city, without a 
vote of the people, it can be for any amount and for any purpose what- 
ever. The sole question is whether, not being for necessary expenses and 
not authorized by vote of the people, it can be imposed and collected 
simply under authority of an act of the Legislature. 

If it can be appropriated for other than necessgry expenses without 
a vote of the people for this purpose, it can be appropriated for any pur- 
pose whatever that the Legislature may authorize, and we know that in 
local matters acts for local purposes are passed usually on request of 
the members for the county in which the municipality is situated. 
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In Keith v. Lockhart, 171 N. C., 455, Hoke, J., in a very clearly 
expressed and well-considered opinion, conceding that former opinions 
which had unduly restricted the meaning of necessary expenses of 
municipalities, had been given a wider construction in the opinion of 
Fawcett v. Mount Airy, 184 N. C., 125, by extending them to embrace 
furnishing lights and water, owing to the change in the customs and 
the necessities of the age requisite for those who live in cities, held that 
it was still requisite that necessary expenses, within the meaning of this 
act, should mean “the ordinary and usual expenditures reasonably re- 
quired to enable a county (or other municipality) to properly perform 
its duties as part of the State government,” and quotes Jones v. Comrs., 
137 N. C., 579-599, where the Court said: “The term may be said to 
involve and include the support of the aged and infirm, the laying out 
and repair of public highways, the construction of bridges, the main- 
tenance of the public peace, and administration of public justice— 
expenses to enable the county to carry on the work for which it was 
organized and given a portion of the State’s sovereignty.” For the same 
reason, former decisions construing that “necessary expenses” did not 
include appropriations for education were overruled in Collie v. Comrs., 
145 N. C., 171. 

In the latter case the extension of appropriations to education had 
been hampered by another provision of the Constitution restricting the 
rate of taxation. But all these cases extending the meaning of the words, 
“necessary expenses,’ were due to the enlarged scope of governmental 
expenses, causing a broader vision and a very proper growth in the 
recognized needs and requirements of municipal government. They 
were not based upon any idea that “necessary expenses” would take in 
matters which were not required as necessary governmental expenses. 
We know of no reason why the expenses and purposes of a nongovern- 
mental body like a chamber of ecommerce should become necessary 
expenses of government. Those who compose such bodies are usually 
business men of standing, character, and influence in their respective 
communities, and they are actuated by patriotic motives to advance the 
public good. But they are in no sense governmental. They are neither 
elected nor appointed by public authority. They exercise no govern- 
mental duty; they have heretofore contributed not only their time, but 
of their means, but they are not required to do so, and have been 
actuated by motives for the public good. They are neither a charity 
nor educational. 

If chambers of commerce, composed of business men and serving the 
advancement of the community in financial’ matters, can be termed 
governmental simply because they claim to be advancing the public wel- 
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fare, from their standpoint, and taxation can be levied upon the entire 
community to advance the ideas that “in their discretion” they deem for 
the public welfare, we know of no reason why the entire public shall not 
in like manner be taxed for the benefit of the Rotary clubs, Kiwanis 
elubs, and Lions clubs, who, also, as well as the chambers of commerce, 
are composed of many of our best citizens, and who in the same manner 
are actuated by patriotic motives to advance the public welfare. Then 
the ladies have their sororities, the Daughters of the Confederacy, and 
many other admirable societies for the public good; and there will be 
no reason why there should not also be embraced as subjects for support 
by taxation the labor unions, who in their sphere are equally patriotic 
and are endeavoring to advance the best interests of the community as 
they see it. 

The limitation of the Constitution 1s very wise, and too clear for us 
to misconceive its meaning. It restricts taxation to necessary govern- 
mental purposes, except when a purpose outside that sphere has secured 
a majority vote of the registered voters authorizing taxation to be levied 
for such purpose. The Legislature has no power given it by the Con- 
stitution to authorize appropriation or a levy of taxes by the authorities 
of any county, city, or town, except for necessary expenses thereof, 
“unless authorized by a majority of the registered voters.” 

If the Legislature could pass beyond this line, there is no subject, and 
no extent, of taxation which would not be sought for and advocated by 
its friends, There would be a steady conflict between the friends of the 
different causes seeking public aid, and there would be an unlimited 
source of friction between them, and an unlimited amount of taxation 
resultant by a possible combination between the friends of nowerful 
organizations. 

We have the highest respect for the members of the chambers of com- 
merce in our cities and towns, and believe that their motives are to serve 
the public welfare, just as we have for the other organizations named, 
but that does not make their support a “necessary expense” of the 
municipality, and, therefore, the public cannot be taxed under our Con- 
stitution for the support of these organizations unless a majority of the 
registered voters so decide. In like manner, if the cities and towns could 
be taxed for the support of the chambers of commerce the counties could 
be taxed for the support of the codperative associations for the sale of 
tobacco and cotton, and the farmers union, for those bodies also have at 
heart the public interest. 

Cases cited by defendants’ counsel, if in any wise in point, are from 
other states, which presumably have not the same restrictive provision 
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in this regard as ours, or they are cases turning upon the question 
whether the expenditure is for a necessary governmental expense. There 
is none In our reports which is in conflict with the views we have ex- 
pressed in this opinion. 

The motion for an injunction should be granted, for there is no con- 
flict as to the facts. 

Reversed. 
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THOMAS R. PRATT vy. WASHINGTON MILES. 
(Filed 7 November, 1925.) 


1. Wills—Interpretation—Intent. 

The intent of the testator as gathered from terms employed by him 
in his will, will control in its interpretation, when not contrary to the 
settled rules of law. 

2. Same—Deeds and Conveyances. 


An estate fo certain named daughters of the testator, but upon their 
marriage or death to be divided equally among them, “and descendants” : 
Held, construing the will to effectuate the testator’s intent, the enjoy- 
ment of the ulterior devise and the right to take it was postponed until 
after the death or marriage of the Jast surviving daughter, and a pur- 
chaser from them before then could not acquire the absolute fee-simple 
title. 


AppraL by defendant from Lane, J., at September Term, 1923, of 
Forsytu. 

Civil action for specific performance, submitted on an agreed state- 
ment of facts. 

Plaintiff, being under contract to convey certain land to the defend- 
ant, executed and tendered a deed therefor, and demanded payment of 
the purchase price, as agreed. The defendant declined to accept the deed 
and refused to make payment, claiming that the title offered was de 
fective. 

His Honor, being of opinion that the deed tendered was sufficient to 
convey a full and complete fee-simple title to the land in question, gave 
judgment for the plaintiff; whereupon the defendant excepted and 
appealed. 


Graves, Brock & Graves for plaintiff. 
Manly, Hendren & Womble for defendant. 


Stacy, J. On the hearing, the title offered was properly made to de- 
pend upon the construction of the following clause in the will of David 
Kallam: 
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“T give and bequeath to my daughters, Ann, Jane and Mary, all of 
my estate, both real and personal, after the death of my wife, and it is 
my will and desire that the said property be not divided but that they 
hold and enjoy it in common. <And it 1s my further will and desire that 
should my son, Irvin Kallam, who is now wounded and a prisoner of 
war . . . I desire that should he choose to remain with his sisters 
and assist them in working and managing the farm that he share equally 
with them in the property, during the natural life of my above-named 
daughters, and, or during the time they remain single; and I further 
desire that upon the marriage or death of any of my before-mentioned 
daughters I give to the remainder of them the use of my said property, 
and upon the death or marriage of all of my said daughters, I desire 
that my property be divided equally amongst all of my children and 
their descendants, they taking per stirpes and not per capita.” 

The precise question upon which the case pivots is whether the “chil- 
dren and their descendants,” takers of the ulterior limitation in the 
above clause, are to be determined as of the date of the death of the 
testator, or at the death of Mary, the last surviving daughter—none of 
the daughters ever having married. It is admitted that, if the ultimate 
takers are to be determined as of the date of the death of the testator, 
the plaintiff has a good title, having acquired same by purchase, and 1s 
entitled to specific performance as decreed by the court below. But if 
the ultimate takers are to be determined as of the date of the death of 
Mary, the last surviving daughter of David Kallam, then it is conceded 
that the plaintiff’s title is defective and the judgment below should be 
reversed. 

One of the children of David Kallam hving at the time of his death, 
to wit, Spencer Kallam, and from whom plaintiff purchased in 1899, 
died, leaving children, prior to the death of Mary Kallam in 1917. 
The children of Spencer Kallam, or rather their grantees, now claim 
an interest in said property. 

We think it is clear, from the language of the will, that not only the 
enjoyment of the ulterior devise, but also the right to take it was in- 
tended to be postponed until after the death or marriage of the last 
surviving single daughter. Whetesides v. Cooper, 115 N. C., 570; 
Bowen v. Hackney, 186 N. C., 187; Freeman v. Freeman, 141 N. C.,, 
97; James v. Hooker, 172 N. C., 780; Jenkins v. Lambeth, 172 N. C., 
466; Thompson v. Humphrey, 179 N. C., 44; In re Kenyan, 17 R. L., 
149. 

Tt will be observed that the hmitation in question is not to the “heirs,” 
or even “children,” simpliciter, of the testator, but upon the contingency 
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named, the property is to be divided “equally amongst all of my chil- 
dren and their descendants,” with the further provision that “they,” 
meaning children and their descendants, shall take per stirpes and not 
per capita. From this, we think it manifest that the takers of the 
ulterior devise were not to be determined until the falling in of the 
remainder interest of the three daughters named in the will. Zvegler v. 
Love, 185 N. C., 40; Witty v. Witty, 184 N. C., p. 381; Rees v. Wil- 
hams, 165 N. C., 201; Kirkman v. Smith, 175 N. C., 579. 

There is nothing in Baugham v. Trust Co., 181 N. C., 406, or Goode 
v. Hearne, 180 N. C., 475, which militates against our present position, 
for while the general rule of construction is stated to be that a bequest 
or devise by way of remainder to the heirs, next of kin or other relatives 
of a testator will be construed as referring to those who are such at the 
time of his death, yet the authorities all agree that this rule must give 
way to the controlling rule of interpretation, that the intent of the 
testator is to govern, provided it does not conflict with the settled rules 
of law. In fact, this is the cardinal principle in the interpretation of 
wills to which all other rules must bend. Sears v. Russell, 8 Gray 
(Mass.), 86. Note, however, it 1s a rule of construction, and not a rule 
of law like the rule in Shelley’s case, for instance. Hampton v. Griggs, 
184 N. C., p. 16. 

“The true principle, which runs through all the cases, is to ascertain 
the intent of the testator, gathered from the will itself and all its pro- 
visions, and to give the instrument an interpretation which will effectu- 
ate that intent.” Smith, C. J., in Buchanan v. Buchanan, 99 N. C., 
pe SLi: 

From the facts agreed, we think it was error to hold that the deed 
tendered was sufficient to convey a full and complete fee-simple title 
to the property in question. The children of Spencer Kallam derive 
their interest by purchase under the will, direct from the testator, and 
not by descent. Whitfield v. Garris, 1384 N. C., 24; Sessoms v. Sessoms, 
144 N. ©., 122. 

Error. 





GEORGE LIKAS ET aL. v. ELLA M. LACKEY et at, 
(Filed 7 November, 1923.) 


1. Appeal and Error—Objections and Exceptions—Courts—Verdict Set 
Aside—Presumptions. 


Where the trial judge sets aside a verdict without stating his grounds 
therefor, upon exception on appeal he will be presumed to have done so 
as a conclusion of law, from which an appeal immediately lies. 


N.C] FALL TERM, 1923. 399 


LIKAS v. LACKEY. 


2. Same—Burden of Proof. 

An exception to the order of the court setting aside a verdict is alone 
insufficient to have the matter reversed on appeal, the presumption being 
that the order was correct in law, and the burden upon appellant to 
show error. 

3. Same—Trials—Pending Appeal—New Trials. 


Where the cause has been tried at a previous term of the court, and the 
judge has set aside the verdict under the appellant’s exception, and, pend- 
ing his due prosecution of his appeal, without laches on his part, the 
judge has forced him into another trial under his exception that the case 
was pending on appeal, resulting adversely to him, the action of the 
judge in overruling the exception and proceeding with the second trial is 
contrary to our statutes (C. S., sec. 655), and a new trial will be ordered 
on appeal. 


CLARK, C. J., dissenting. 


Crv1L AcTION tried before Devin, J., and a jury at March Term, 1923, 
of CUMBERLAND. 

The parties signed a paper-writing purporting to be a lease from the 
defendants to the plaintiffs for a storehouse in Hamlet. The plaintiffs 
brought suit to recover damages for the defendants’ breach of the con- 
tract in failing to give possession of the property. The material facts 
are stated in the opinion. 


Cook & Cook and W. C. Downing for plaintiffs. 
Dye & Clark for defendants. 


Apams, J. The case was first tried at the February term and re 
sulted in a verdict for the defendants. Without assigning any reason 
at the time, the court of its own motion set aside the verdict, and the 
defendants excepted and appealed. The case on appeal was duly served, 
and there was no exception or counterstatement. At the March term 
the case was again called for trial, and the defendants objected to pro- 
ceeding on the ground that their appeal was pending; whereupon his 
Honor held that the appeal was dilatory and did not constitute a sufh- 
elent cause for continuance. To this ruling the defendants noted an 
exception and the case was tried the second time, resulting in a verdict 
for the plaintiffs. The defendants again excepted and appealed. 

When the first verdict was returned, the following entry was made: 
“The court of its own motion sets the verdict aside in the above.” 

In several decisions it has been held that a judge in setting aside a 
verdict should assign his reason for doing so, and if no reason be given, 
his action will be ascribed, not to discretion, but to a conclusion of law 
from which an immediate appeal may be taken. Abernethy v. Yount, 
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1388 N. C., 338; Jarrett v. Trunk Co., 142 N. C., 466; Drewry v. Davis, 
151 N. C., 295. In the statement of the case on the second appeal, his 
Honor assigned the exercise of discretion as the ground upon which the 
first verdict was vacated, and if this entry had been made a part of the 
original order his Honor would have been justified in disregarding the 
first appeal; but the second trial occurred after the first appeal had 
been taken and while it was pending, and the subsequent entry as to 
the court’s discretion, made after the adjournment of the February 
term, could not deprive the defendants of their right to test in the 
appellate court the validity of the order as 1t was originally. made set- 
ting aside the first verdict. 

There were two trials, and there are two statements of case on appeal. 
In the first statement the only assignment of error 1s the action of the 
court in vacating the first verdict. The exception cannot be sustained 
because, as held in Drewry v. Davis, supra, it was incumbent upon the 
appellants to show error in the order, the presumption being in favor 
of its validity. Powers v. Wilmington, 177 N. C., 361. The record of 
the first trial was not sent up as a part of the case on appeal; it does 
not appear whether the defendants excepted to the admission or rejec- 
tion of evidence or to any of the instructions to the jury or to anything 
that occurred during the trial. The defendants’ assignment of error is 
not sufficient to rebut the presumption that the order was correct or to 
show that his Honor was inerror. In Drewry v. Davis, supra, it is said: 
“In those cases where the rule applies, both parties have the right to 
appeal—the one to sustain the ruling and, if not sustained, to have the 
court pass upon any exceptions taken by him during the trial and duly 
assigned as error; the other to convince this Court of the error of the 
trial judge. This course was followed in Cole v. Laws, 104 N. C., 6541, 
and Metal Co. v. R. R., 145 N. C., 298.” In Abernethy v. Yount, supra, 
exceptions to the introduction of evidence appeared in the case on ap- 
peal, and it was suggested that if other exceptions were taken at the 
trial the appellant should have put them in the record. 

But there is sufficient reason for granting a new trial. When the 
case was called at the March term the defendants excepted to the 
court’s ruling that the first appeal was dilatory and that the case should 
be tried unless there was other cause for a continuance. This exception, 
we think, is meritorious. It is supported by the principle stated in 
Pruett v. Power Co., 167 N. C., 598. There the defendant appealed to 
the Supreme Court from an order denying its petition to remove the 
case to the Federal Court on the ground of diversity of citizenship. 
Pending the appeal, the cause was tried in the Superior Court, the 
defendant retaining its rights under the petition. On appeal the order 
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denying the motion for removal was affirmed, but on appeal from the 
final judgment it was held that the lower court was without power to 
hear and determine the issues arising on the pleadings pending the 
appeal, and that the verdict and judgment should be set aside. This 
decision 1s controlling in the instant case. When the defendants ap- 
pealed from the order setting aside the verdict and granting a new trial, 
further proceedings should haye been stayed until the appeal was deter- 
mined. C.S., sec. 655. 

It is true the first appeal was not docketed in the Supreme Court at 
the time of the second trial, but the statement was served on 17 March, 
and two days later, on the first day of the next term, his Honor made 
the ruling of which the defendants complained. It seems the second 
trial took place before the time had expired for perfecting the appeal 
in the appellate court, and under these circumstances laches can hardly 
be imputed to the defendants. 

The verdict and judgment entered of record at the second trial are 
set aside and a new trial is awarded. 

New trial. 


Crark, C. J., dissenting: Up to and including the case of Bird v. 
Bradburn, 131 N. C., 490, it was held uniformly, in all our opinions, 
that “where the trial judge sets aside the verdict without giving a reason, 
if no reason is given, it is presumed that a new trial was granted as a 
matter of discretion, and the appeal will be dismissed.” Braid v. Lukins, 
95 N. C., 123; 8. v. Braddy, 104 N. C., 737, quoting other cases, and 
this case itself has been cited with approval. See citations in the 
Annotated Edition. 

In Abernethy v. Yount, 138 N. C., 338, the Court for the first time, 
by a division of three to two, held that when the judgment is set aside 
without any statement by the judge, it was an error for which a new 
trial would be granted. This was not only a departure from the uni- 
form decisions of the courts down to that time, which are cited in the 
dissenting opinion in profusion by the two dissenting judges, who added 
(p. 346), as a matter of reason as well as of precedent, the following: 
“The presumption always is in favor of the correctness of the trial 
below, and he who alleges error must assign and show error. This is 
elementary. If this new trial was granted as a matter of discretion, 
there could be no error. If it was granted for error in law which the 
judge thought he had committed, it would be a reviewable question to 
decide whether or not there was error committed by him. If it does 
not appear upon which ground the court put its action, and appellant’s 
counsel did not ask that it should be stated, it will be presumed that 
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there was no error, and that the judge did what he had a right to do 
and granted a new trial in his discretion. Besides, if the new trial was 
granted for error in law, committed by the judge, it is absolutely neces- 
sary that the judge find the facts; otherwise, it cannot be seen whether 
he did or did not in fact commit error of law. To reverse the judgment 
without such finding is to order a final judgment below when not ap- 
pealing—he had no chance to file exceptions. He has had no showing 
on this appeal—no day in court. When the judge puts his ruling upon 
the ground that he committed an error of law he finds the facts, and 
the alleged error of law is presented. This has been the case in every 
instance where an appeal has been taken because the judge below 
granted a new trial upon a matter of law.” The reasons in full and 
citations of the uniform decisions are stated by tke two dissenting 
judges in that case, 188 N. C., 346-350. On the other hand, in no case 
which has come up to the Court since has Abernethy v. Yount been 
squarely approved on this point, though cited on other points. In that 
case the defendant, appellee, was so satisfied that the uniform prece- 
dents of this Court and others would be followed that he was not even 
represented by counsel, and his side was not presented or argued. 

Not only have the rulings of the Court since that time not been 
directly approved, but in this present case, when the new trial was 
granted by Judge Devin and came before the same judge at the next 
term when the case was called, he found as a fact that while on the 
record at the first trial he assigned as grounds for setting aside the 
verdict that he did so “on his own motion,” he finds as a fact that he 
set it aside as a matter of discretion and to make the record speak the 
truth, it was eminently proper he should correct the record. 

It follows, therefore, that 1f the grounds of his ruling had been asked 
for when the first verdict was set aside or any exception taken he would 
have stated that it was done as a matter of discretion. There was 
properly, therefore, an absolute new trial at the second term, and no 
wrong was done. Neither side should have taken any advantage from 
anything that was done at the former trial. 

But to impute to him that he set aside the former verdict as a matter 
of law, when the same judge finds as a fact that it was not so set aside, 
puts the appellee in the present case at a disadvantage which he should 
not bear. The record states that when the first verdict was returned 
the following entry was made: “The court of its own motion sets the 
verdict aside in the above case.” The judge also finds on this trial that 
as a matter of fact the verdict was set aside in the first case in his dis- 
cretion. The record in the first trial was not sent up as a part of the 
ease on appeal, but the defendants did not except to the admission or 
rejection of evidence or to any instructions to the jury or to anything 
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that occurred during the trial. As the majority opinion in this case 
states the defendants’ assignment of error 1s not sufficient to rebut the 
presumption that the order was correct or to show that his Honor was 
in error. 

Under all the precedents, other than the opinion by a divided Court 
in Abernethy v. Yount and the two or three cases that have partially 
followed it, the first attempted appeal was a nullity, for none lay from 
setting aside a verdict unless it was stated to have been done “for error 
of law.” 

Under Abernethy v. Yount, if the verdict was set aside, without stat- 
ing it was done in the discretion of the judge, it was appealable unless 
no facts are found, in which case it is not, and that is the case here, 
and it is in the same condition exactly as if it were stated to be set aside 
“in the discretion of the court.” So what is the difference? 

Even under Abernethy v. Yount, the first appeal in this case was a 
nullity, for the judge who tried both cases finds, as a fact, that he set it 
aside “in his discretion” ; and, besides, he had power, considered only as 
trial judge in the second trial, to “correct the record to speak the truth” 
or to find the facts, as he does, of what occurred on the first trial. 

And even the majority opinion in this case holds that the setting 
aside of the verdict in the first case must be sustained; so, in any event 
and from every point of view, there was no verdict standing to prevent 
the second trial, and the judge was correct in so holding. 

The exceptions on the second trial, which are before us, therefore, 
should be considered and decided. Technicalities no longer should in- 
terfere with the trial of cases on their merits to the increase of useless 
costs and unnecessary delays. 





J. R. MONTGOMERY vy. C. A. RING. 
(Filed 7 November, 1923.) 


1. Contracts—Writing—Ambiguity—Courts—Questions for Jury—Trials. 

While the meaning of a written contract is ordinarily interpreted as a 

matter of law, this rule is not applicable in case of ambiguity, and under 
the evidence an issue of fact is presented. 


2. Same—Evidence. 

Where the plaintiff contracted with the defendant for ten per cent to 
be paid him for the supervision of the building of the latter’s house, if the 
cost of its erection should not exceed a certain sum, and there is evidence 
that with the ten per cent added the cost exceeded that sum, and conflict- 
ing evidence as to whether the owner added extras with this result, and 
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upon a counterclaim alleging that plaintiff damaged the defendant by his 
carelessness and the unworkmanlike manner in which he performed his 
services, issues of fact in these two respects are raised for the determina- 
tion of the jury. 


AppkaL by defendant from Stack, J., at May Term, 1923, of Guir- 
FORD. 

The court directed a verdict in favor of the plaintiff for the amount 
found by the jury, including the 10 per cent upon the cost and the 
charge for the changes and additions, and that the cefendant recover 
nothing on his counterclaim. 


T. W. Albertson for plaintiff. 
Thos. J. Gold and Andrew Joyner, Jr., for defendant. 


Crark, C. J. This is an action for breach of contract as to the con- 
struction of a dwelling house. The contract made 22 May, 1920, pro- 
vided in detail for the construction of a dwelling house with full specifi- 
cations, the plaintiff agreeing to supervise the building of the house for 
the defendant and “receive 10 per cent of the cost for his services, pro- 
vided the total cost did not exceed the cost of $5,670, but was to receive 
nothing if the house exceeded that sum.” The “total cost” of the house, 
if there is added thereto the commission of 10 per cent, would exceed 
the stipulated price of $5,670, but if the 10 per cent was not estimated 
as a part of the cost it would not exceed that sum. There were changes 
and additions made, alleged to have been by consent of the defendant, 
at an expense of $786.32, which is denied in the answer. The defend- 
ant pleaded a counterclaim for alleged careless and unworkmanlike man- 
ner in which the work was done of $902, which is denied in the reply. 

The court held as a matter of law that the stipulation that the “total 
cost”? should not exceed $5,670 should be construed as not including the 
10 per cent, and, further, did not submit to the jury the issue as to the 
counterclaim. In these two respects we think there was error. 

Ordinarily, the construction of a written contract is for the court, 
but when it is, as in this case, ambiguous, the meaning is a matter to 
be submitted to the jury. The court also erred in failing to submit to 
the jury the issue as to the counterclaim. In these two particulars 
there was 

Error. 
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STATE v. WALTER HOPPER. 
(Filed 7 November, 1928.) 


1. Husband and Wife—Abduction—Elopement—Criminal Law—-Statutes. 


In order to constitute the offense of abducting or eloping with a mar- 
ried woman, C. 8., sec. 4225, the seduction by the male may be accom- 
plished by insistent persuasion under which the woman yields her con- 
sent to be carried away from the house of her husband by the defendant 
charged therewith and living with him in adultery; and the defense that 
the woman in the course of his scheme had vielded herself before the 
abduction is untenable when it is shown that the wife had not thus 
yielded herself to any other man than the defendant. 


2. Same—lInnocence or Chastity of Wife—Evidence—Supported Testi- 
mony. . 

The provision of C. S., sec. 4225, that no conviction of abduction or 
eloping with the wife of another may be had on the unsupported testi- 
mony of the wife as to her virtue, is complied with when the testimony 
of the wife is supported by evidence of others as to her previous good 
character. 

3. Appeal and Error—Objections and Exceptions. 
In order for the Supreme Court to review, on appeal, the question as 


to whether evidence on the trial had been erroneously admitted, the 
appellant must show of record that he had duly excepted thereto. 


4. Trials—Court’s Discretion—Evidence—N onsuit. 

Exception that the trial judge did not rule upon appellant’s motion as 
of nonsuit upon the evidence, took a recess for dinner, and before ruling 
thereon permitted testimony of appellee’s witness, is a matter within 
the sound discretion of the court, and is not reviewable on appeal. 


5. Abduction—Elopement—Evidence—Husband and Wife. 


On a criminal trial for abducting and eloping with a married woman, 
it is competent for her husband to testify as to the chastity of his wife 
up to the time the defendant had invaded his home. S. v. O’ Higgins, 
178 N. C., 709. 


6. Same—Infiuence. 

Upon the question of the influence of the defendant over the wife of 
another with whom he is being tried for abducting and eloping, it is 
competent to show the strength of the influence he had acquired, and 
the admission of testimony that the defendant had deserted his wife 
and dependent children, and also that she had used her own money for 
expenses, is not subject to just exception. 


7. Abduction—Elopement—-Husband and Wife—-Innocence—Chastity— 
Evidence—Statutes. 
The fact that the wife had voluntariiy left her husband falls within 


the definition of the statute, C. S., see. 4225, when this results from the 
unlawful scheming of the man to achieve that end. 


CLARK, C. J., concurring. 
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CriMInAL action. Appeal by defendant from Lane, J., at August 
Term, 1923, of RockInGHAM. 

This was a criminal indictment against the defendant. The bill of 
indictment charges that “With force and arms, at and in the county 
aforesaid, unlawfully, wilfully and feloniously did abduct and elope 
with Mrs. Jesse Gilbert, wife of Jesse Gilbert, she, the said Mrs. Jesse 
Gilbert, since her marriage having been an innocent and virtuous 
woman.” 

The defendant did not introduce any testimony. 

The State introduced Jesse’ Gilbert, husband of prosecutrix, who tes- 
tified as follows: 

“That he and Grace Gilbert were married in 1916; that her maiden 
name was Grace Brooks and that they were married at Spray; that they 
lived in Spray up to two or three months before the beginning of this 
trial; that his home was on Morgan Street in front of the Methodist 
church, but that he was staying with his mother on Flynt Hill and 
boarding there at the time of the alleged happening. That he first dis- 
covered his wife’s absence on 19 January, 1923, when he came home 
from the mill; that he knows Walter Hopper and that he lived two or 
three hundred yards away in the same neighborhood where the witness 
boarded. That Walter Hopper is a married man and has a wife and 
three children. That Walter Hopper’s wife was the witness’s cousin; 
that his wife was gone from the 19th day of January to the 17th day 
of March, when he caught her; that he caught her in West Durham; 
that he never saw Walter Hopper any more; he was missing from 
Spray until the trial (preliminary hearing in Spray); that he did not 
know where they caught him, but heard they caught him in Danville. 
Defendant testified that he and his wife lived together up to that time.” 

Mrs. Grace Gilbert, prosecutrix, testified : 

“That she is the wife of Jesse Gilbert; that the defendant and her 
husband were friends, and that he was at their home real often, and 
that he over-persuaded her to go away from her husband. 

“Q. Tell how often he talked to you about—persuaded you to leave 
there before you actually went? A. Daily, about ten months. 

“That the defendant was taking meals at the same place she and her 
husband boarded, but stayed at his home at night, and that he begged 
her to leave with him daily for about ten months, and that before they 
went he told her to go to Stoneville and get on the train and he would 
go to Ridgeway and get on the same train (Stoneville being in North 
Carolina and Ridgeway in Virginia); that this was the train going to 
Winston-Salem, and that they would gq away and get a divorce and be 
married. That they went to Greensboro and from Greensboro to Birm- 
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ingham, .Ala., and stayed there one night; that they went to different 
towns in Alabama and hved as man and wife; then I (meaning the 
prosecuting witness, Grace Gilbert) came back to Durham and the 
defendant went somewhere else; that he said he was going to Burling- 
ton, but he did not go to Burlington and she did not know where he 
went; that the defendant had epportunities to talk to her while she was 
keeping house for her husband’s mother. That he is about 32 or 33 
years old and that she (meaning the prosecuting witness, Grace Gilbert) 
is 23 years old; that up to the time she was induced to leave her home 
she was innocent of any man outside her husband, except him; that up 
to that time no man had had unlawful intercourse with her. That 
previous to the time the defendant had improper relations with her he 
had discussed the matter of their leaving together and getting a divorce; 
that he had nothing to do with her before the discussion.” 

On cross-examination she said, in part, that she did not remember 
whether she said in the recorder’s court anything about Hopper per- 
suading her away; that she did not leave the State and go to Virginia 
to keep from testifying; that she went to Lynchburg to work in the 
overall factory, but came back to attend court; that defendant talked 
to her and persuaded her for about ten months. 

“Q. You deny that Walter Hopper or anybody else had any unlawful 
relations with you up to the time you left Spray? Answer: I deny 
any one. 

“Q. Then you admit he had unlawful relations with you before he 
left Spray? Answer: Yes, just a little while. 

“Q. How long? Answer: I don’t remember how long; just a month 
or so, I suppose. 

“Q. Would it be one month or two months? Answer: Three months. 
That they left in January, and that she supposed it was in October 
previous or some time along there when they first had unlawful inter- 
course.” 

She admitted that she drew out of the bank $490 of her own money 
when she left and went to Stoneville. That she paid her railroad fare 
from Spray to Stoneville, and from Stoneville. That defendant bought 
the tickets in Greensboro to Birmingham, Ala., and that he borrowed 
the money from her and promised to pay it back. That she did not 
know he had no money until they got away from home. That she had 
been in bathing with him. That he got the bathing suit at the house, 
hanging on the porch; that his wife was going in bathing with them 
but she decided not to go in. That his wife was with them at the time. 

R. D. Shumate and P. §. Gilhe both testified that Mrs. Grace Gil- 
bert’s general character was good. The State rests. 

Defendant moved to nonsuit under ©. S., sec. 4643 (Mason Act). 
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The court did not rule on the motion; court took recess for dinner. 
Upon convening of court after dinner, solicitor for the State recalled 
Jesse Gilbert and examined him; this being allowed by the court in its 
discretion, to which the defendant excepted. 

Jesse Gilbert, for the State, testified: 

“Q. What do you know about your wife’s chastity and conduct up 
to the time of this man’s invasion of your home? 

“Q. Up to the time she went away? Answer: It was all right so 
far as I know. 

“Q. What was the condition of Hopper’s wife and family at the time 
he left? Answer: They were sick in bed. 

“Q. Who was sick in bed? Answer: The kids and his wife were sick. 

“Q. Do you know whether, they had funds or support, or anything to 
go upon? Answer: I do not know, only except they made up some 
money. I do not know. . 

“Q. Did he own their home they were living in? Answer: No, sir, 
he did not own his home. 

“Q. Did his wife have any estate or property? Answer: Had the 
stuff in the house. 

“Q. Did he have anything else? Answer: No, sir. 

“Q. State whether or not his wife and children had any means of 
support other than his labor? No answer.” 

All these questions were objected to and exceptions taken. 

Mrs. Grace Gilbert, recalled by the State, testified : 

“Q. Please state if, at the time you say this man persuaded and in- 
duced you to leave your home, whether or not he said anything then 
about your furnishing the money to go on? Answer: He did not.” 
Objection and exception. 

Defendant renewed his motion for judgment of nonsuit, which was 
refused by the court. Objection and exception. 

The court charged the jury on the law, as he interpreted it to be, 
and applicable to the crime charged, and gave the contentions of the 
State and defendant. The exceptions by the defendant to the charge, 
material to the decision of this case, are hereafter set out. 

The jury returned a verdict of guilty. The solicitor prayed judg- 
ment of the court, and the defendant was sentenced to the State’s Prison 
for a period of four years. The defendant exceptec and appealed to 
this Court, and assigned as errors: 

First was to the question asked Jesse Gilbert: “You don’t know 
where they caught him?” and allowing him to answer, “I heard they 
caught him in Danville.” 

Second was in failing to grant nonsuit when the State rested, and 
to the court permitting the State, after the court had failed to rule, to 
put on more testimony, and after the noon recess. 
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Third was to the court’s permitting the witness, Jesse Gilbert, to be 
recalled and asked the question, “What do you know about your wife’s 
chastity and conduct up to the time of this man’s invasion of your 
home,” and allowing him to answer, “It was all right so far as I know.” 

The next seven were to the testimony of Jesse Gilbert when he was 
recalled, after the State rested, beginning with the question, “What was 
the condition of Hopper’s wife and family at the time he left.” 

Eleventh was to the court’s permitting Grace Gilbert to be recalled 
after the State rested and motion made to nonsuit, and being asked the 
question, “Please state if, at the time you say this man persuaded and 
induced you to leave your home, whether or not he said anything then 
about your furnishing the money to go on,” and to answer, “He did 
note: 

The other exceptions and assignments of error are to the charge as 
given by the court, but we will consider only the fourteenth and fif- 
teenth exceptions, which embrace substantially all the other exceptions 
to the charge that are material: 

Fourteenth. ‘The statute says that if a woman voluntarily leaves 
her husband for the purpose of going away with another man to indulge 
in intercourse with him—that the man who leaves and goes away with 
a woman who has voluntarily left her husband for that purpose is guilty 
of elopement.” 

Fifteenth. “Abduction may be accomplished either by force—the 
woman may be carried away by force against her will—or one may be 
carried away where she has been induced to go by fraud or deceit or 
persuasion—be carried away in that w ay, led away as the term imphes, 
and in furtherance of the scheme of going away to leave her husband 
and elope—if, while persuading her and trying to induce her to leave, 
#@ man accomplishes her seduction, then it 1s no defense that hetare 
leaving he induced her to engage in intercourse with him, if she up to 
that time, when in furtherance and as a part of a scheme of getting 
her to leave, or inducing her to leave as it were, induced her to engage 
in sexual intercourse with him, she would still be an innocent and virtu- 
ous woman if she has never known any other mau except her husband, 
and this was accomplished in the scheme he was carrying out of leading 
her away, abducting her, and the abduction would be referred to the 
time he had carried on the scheme or enterprise of carrying her away, 
leading her away, getting her away.” 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
J. M. Sharp and A. W. Dunn for defendant. 
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Crarkson, J. The defendant was indicted under the following 
statute: “If any male person shall abduct or elope with the wife of 
another he shall be guilty of a felony, and upon conviction shall be 
imprisoned not less than one year nor more than ten years: Provided, 
that the woman, since her marriage, has been an innocent and virtuous 
woman: Provided further, that no conviction shall be had upon the un- 
supported testimony of any such married woman.” C. S., 4225. 

The essential elements of the crime are: (1) If any male person shall 
abduct or elope with the wife of another. (2) The woman since her 
marriage has been an innocent and virtuous woman. (3) That no con- 
viction shall be had upon the unsupported testimony cf any such mar- 
ned woman. 

What is the meaning of abduct or elope? The word “abduct” or 
“abduction” 1s from the Latin word “abduco”—to lead away. 

Shepherd, J.,in S. vu. Chisenhall, 106 N. C., at p. 679, quotes Ashe, J., 
in S. v. George, 98 N. C., 567, as follows: “Our statute is broad and 
comprehensive in its terms, and embraces all means by which the child 
may be abducted,” and further says: “The crime is defined in the 
statute by the term ‘abduction,’ which is a term of well-known significa- 
tlon, and means, in law, ‘the taking and carrying away of a child, a 
ward, a wife, ete., either by fraud, persuasion or open violence.’ ”? Web- 
ster’s Dictionary. See S. v. Burnett, 142 N. C., 582; Humphrey v. 
Pope, 54 Pac., 847 (122 Cal., 253); Baumgartner v. Higenbrot (100 
Md., 508), 60 Atl., 601-3; Carpenter v. Peaple, 8 Barb., 606. 

The word “elope” Webster defines: “To run away, to escape privately, 
from the place or station to which one is bound by duty; said especially 
of a man or woman, either married or unmarried, who runs away with 
a paramour or sweetheart.” 

“Elope.”—-The departure of a married woman from her husband and 
dwelling with an adulterer, although the courts in many of the earlier 
cases exclude the conception “adultery” from the meaning of the word. 
20 C. J., 402. 

“Yet now by the statute, Westminster 2 (a part of the common law 
of this State), 1f a woman voluntarily leaves (which the law calls elop- 
ing from) her husband and lives with an adulterer, she shall lose her 
dower, unless her husband be voluntarily reconciled to her.” Cooley’s 
Blackstone (8d Ed.)}, Vol. 1, sec. 130. 

“These authorities declare an elopement to be an act of the wife, who 
voluntarily deserts her husband to go away with and cohabitate with 
another man.” 8S. v. O’Higgins, 178 N. C., 709. 

What is the meaning of innocent and virtuous woman? ‘An innocent 
and virtuous woman is one who never had illicit intercourse with any 
man and who is chaste and pure.” S. v. Whitley, 141 N..C., 826; 
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S. v. Ferguson, 107 N. C., 841. See cases cited in S. v. Johnson, 182 
N.C., 888. Hardin v. Davis, 183 N. C., 47. 

Walker, J.,in S. v. Johnson, supra, says: “But we may pause here to 
state that, on the next trial, 1t will be proper for the court to instruct 
the jury that if the prosecutrix had committed adultery with the man 
who afterwards became her husband, even though it was often repeated 
before marriage, yet if, after she thus fell, she married her lover and 
was always faithful to him, and ever, after the first act of adultery with 
him, was innocent and virtuous, that 1s, had not had sexual intercourse 
with any man until the defendant seduced her under promise of mar- 
riage, 1f he did such a thing, then that she would be an innocent woman, 
and if she was also chaste and pure in the sense above defined, she also 
would be a virtuous woman within the meaning of the statute. An 
adulteress may reform and become innocent and even virtuous, and if 
this woman has done so, the statute protects her just as much as if she 
had never fallen, but had always walked in the straight and narrow way 
of spotless innocence, virtue, and chastity, not even permitting undue 
familiarity from any man, and especially the debaucher.” 

What is the meaning of “Unsupported testimony of any such mar- 
ried woman?” “The virtuous character and conduct of the prosecutrix 
was proved, so the testimony of the injured was not ‘unsupported’ but 
derived confirmation from that of others, as the statute prescribes.” 
S. v. Lorton, 100 N. C., 448. See S. v. Moody, 172 N. C., 967, and 
cases cited. This supporting evidence may consist of evidence of good 
character which supports the allegation that the prosecutrix is innocent 
and virtuous. S. v. Cooke, 176 N. C., 735. The burden was on the State 
to prove the married woman was innocent and virtuous. S. v. Connor, 
142 N. C., 700. 

The first assignment of error was to the question asked Jesse Gilbert, 
“You don’t know where they caught him,” and allowing him to answer, 
“T heard they caught him in Danville.” The record shows no exception 
to this question or answer. This assignment cannot be considered. Rules 
of Practice in Supreme Court, Rule 21, 185 N. C., 795; Byrd v. South- 
erland, per curiam, ante, 384. 

The second assignment of error “was in failing to grant nonsuit when 
the State rested and to the court permitting the State, after the court 
had failed to rule, to put on more testimony and after the noon recess.” 
The court below had discretion in the conduct of the case. This Court 
will not review this discretion under the facts of this case. 

“While the necessity for exercising this discretion in any given case 
1s not to be determined by the mere inclination of the judge, but by a 
sound and enlightened judgment, in an effort to attain the end of all 
law, namely, the doing of even and exact justice, we will yet not super- 
vise it except, perhaps, In extreme circumstances, not at all hkely to 
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arise; and it is therefore practically unlimited.” Jarrett v. Trunk Co., 
142 N. C., 469; May v. Menzies, ante, 144. 

The third assignment of error was to the court’s permitting the wit- 
ness Jesse Gilbert to be recalled and asked the question, “What do you 
know about your wife’s chastity and conduct up to the time of this man’s 
invasion of your home?” and allowing him to answer, ‘‘It was all right, 
so far as I know.” This very point was decided that it was competent 
in S.v. O'Higgins, supra. 

The next seven assignments of error were to the testimony of Jesse 
Gilbert, when he was recalled, after the State rested, beginning with 
the question, “What was the condition of Hopper’s wife and family at 
the time he left?” This kind of testimony was objected to in S. v. 
O'Higgins, supra, and Brown, J., said: “The evidence that the defend- 
ant abandoned his motherless children in order to elope with Mrs. Miller 
was competent to prove how strong the infatuation was which induced 
him to leave his own children in a helpless condition in order to elope 
with another man’s wife.” 

The eleventh assignment of error was to the court’s permitting Grace 
Gilbert to be recalled, after the State rested and motion made to non- 
suit, and being asked the question, ‘‘Please state if, at the time you say 
this man persuaded and induced you to leave your home, whether or 
not he said anything then about your furnishing the money to go on,” 
and to the answer, “He did not.” 

‘As already stated, the court below, in its sound discretion, had the 
power to allow this witness to be recalled and examined. The testimony 
given was bearing on the abduction, which can be done by fraud, per- 
suasion, or open violence. It was for the purpose of showing that, after 
he had persuaded and induced her to consent to leave, and she had 
vielded to the “studied, sly, ensnaring art . . . dissembling smooth” 
of the seducer, that nothing was said to her about her furnishing the 
money to go away on, and also to contradict any inference that may be 
drawn from the fact that on cross-examination she testified that she 
herself had drawn money out of the bank when she left. It was to 
strengthen the contention of the State that this woman, caught in the 
“snare of the fowler,” was “helpless.” ‘Behold! as the clay is in the 
potter’s hand, so are ye in my hand.” 

The fourteenth assignment of error is to the charge, as follows: ‘The 
statute savs that, if a woman voluntarily leaves her husband for the 
purpose of going away with another man to indulge in intercourse with 
him, that the man who leaves and goes away with a woman who has 
voluntarily left her husband for that purpose is guilty of elopement.” 
This charge is a correct statement of the meaning of elopement in the 
statute. This is the meaning given by Blackstone, supra, and 8S. v. 
O’Higgins, supra. 
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The most serious assignment of error is that part of the fifteenth, in 
which the court charged: “If, while persuading her and trying to induec 
her to leave, a man accomplishes her seduction, then it is no defense 
that, before leaving, he induced her to engage in intercourse with hin, 
if she, up to that time, when in furtherance and as a part of a scheme 
of getting her to leave, or inducing her to leave, as it were, induced her 
to engage in sexual intercourse with him, she would still be an innoecnt 
and virtuous woman, if she had never known any other man exeept her 
husband,” ete. The able attorneys for the defendant argued with great 
force that this intercourse was going on at least three months before her 
departure; that criminal statutes should be construcd strictly, and the 
prosecutrix would not be an innocent and virtuous woman as contem- 
plated by the statute. We cannot so hold. 

The statute was made to protect the home against the lust and pas- 
sion of evil men, who subtly, slyly and cunningly would creep into the 
family cirele and poison its fountain souree—the woman in the home. 
Can a man, through fraud, persuasion or deceit, go into a home and 
seduce the wife, who up to that time was an innocent and virtuous 
woman, and then abduct or elope with her, and, after having despoiled 
her—“‘despoiled of innocence, of faith, of bliss’—elaim she was not 
innocent and virtuous? We do not think he could thus escape the wrong 
done, 

It is a maxim of law, recognized and established, that nu/lus com- 
modum capere potest de injuria sua propria (no one ean obtain an 
advantage by his own wrong). Broom’s Legal Maxims, (8th Ed.), p. 
279. 

In Carpenter v. The People, 8 Barbour’s Supreme Court Reports 
(N. Y.), p. 608, the statute was, “any unmarried female of previous 
chaste character”; the evidence was: “It was proved that, after she left 
home, she had been living, boarding and cohabiting with the defendant; 
but that was no evidence that she had eohabited or had iheit intercourse 
with any other person than hin. It appeared that the defendant had 
been in the habit of visiting the said Lowisa for a considerable length of 
time before she left home, as aforesaid, and that, up to the time of her 
acquaintance and intercourse with the defendant, her reputation for 
chastity was good.” The defendant was convicted, and appealed. The 
Court, in passing upon the meaning of “an unmarried female of previ- 
ous chaste character,” said: “We think the words referred to do mean 
actual personal virtue—that the female must be actually chaste and 
pure in conduct and principle up to the time of the commission of the 
offense. Not that this must be the case up to the moment of taking her 
away for the purpose mentioned, but that it must be so up to the com- 
mencement of the acts of the party aeeused—done with the purpose 
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indicated, and which result in such taking away. The process of 
inveigling and enticing may be the work of time, and, when commenced, 
the female must be of chaste character in the sense above defined.” 

In the case of South v. State, 97 Tenn. Reports, p. 496, although the 
statute does not use the words “innocent and virtuous,” the Court, in 
that case, under a statute which provides that “any person who takes 
any femate from her father, mother, guardian, or other person having 
legal charge of her, without his or her consent, for the purpose of pros- 
titution or concubinage,” ete., says: “The circuit court charged the 
jury that if they found beyond a reasonable doubt that the girl was 
living with her parents a chaste and virtuous life toward all others 
except defendant, and that defendant wilfully took her from her father 
without his consent, for the purpose of and intending to prostitute her, 
then he would be guilty, as charged, although it might appear that prior 
thereto defendant had had sexual intercourse with her. This, we are of 
opinion, is good law, and in principle is sustained by the case of Davis v. 
Young (90 Tenn., 304), 6 Pickle, 304. The defendant cannot be allowed 
to take advantage of his acts in seducing the girl to defend himself for 
enticing or taking her away from her parents and home. It is evident 
in this case that, no matter what her previous conduct may have been, 
she had repented, and at the time she went or was carried to defendant’s 
store, she was attempting, under his advice and direction, to leave the 
country.” To same effect is S. v. Johnson, supra. 

From a careful review of the whole record, we can find no reversible 
error, 

No error. 


Crark, C. J., concurs in every respect in the admirable opinion of 
the Court by Afr. Justice Clarkson, but thinks it will not be amiss to 
eall attention to the fact that these statutes (C. S., 4225) for the crime 
of “abduction of married women,” and C. §., 4839, making punishable 
“seduction under promise of marriage,” alone, in our whole criminal 
code, retain the archaic provision that “Conviction shall not be had upon 
the unsupported testimony of the woman.” That is, the statute solemnly 
provides that the jury shall not believe the testimony of the woman, 
even though it shall carry entire conviction to their minds. This must 
be an inadvertence which, when called to the attention of the Legisla- 
ture, will be remedied. 

Formerly, no defendant was allowed to testify in his own behalf. 
Neither were negroes or Jews, and some others; but this brand has been 
removed in every case, except in these two statutes, in which the jury 
are, as a matter of law, forbidden to believe a woman unless corrobo- 
rated, and that under circumstances in which they are peculiarly 
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helpless; for the very charge is that they have been overcome by the 
cunning of the defendant, both in abduction and in the seduction. 

The defendant is allowed to go upon the stand and give his statement 
of the transaction, and his denial is entitled in full to whatever credit 
the jury may see fit to give to his testimony; but when the woman steps 
upon the stand she faces a jury with the brand of the law that they 
shall not believe her, however atrocious has been the means used, or how- 
ever false the statements made to induce her to yield, while the defend- 
ant himself is entitled to all the credit that the jury may see fit to give 
him. Such an unjust discrimination—the sole remnant of archaic legis- 
lation and of sex prejudice, to the great advantage of the man—surely 
will not remain as a blot upon our statute books and upon the even- 
handed and impartial administration of justice. 








R. A. ALLGOOD vy. THE HARTFORD FIRE INSURANCE COMPANY, Inc. 
(Filed 7 November, 1923.) 


1. Evidence—Nonsuit—tTrials. 


Upon defendant’s motion to nonsuit, the plaintiff’s evidence should be 
construed in the light most favorable to the plaintiff, and any legal evi- 
dence introduced at the trial to support his demand is for the jury to pass 
upon and determine. 


2. Insurance—Policics—Contracts—Ambiguity. 


Ambiguity appearing in the language of the form of a policy of theft 
insuranee of an automobile used by the company, raising a doubt as to its 
meaning, should be resolved in favor of the insured, giving effect to the 
intention of the parties, if it can be ascertained under the rules of inter- 
pretation, though imperfectly or obscurely expressed. 


3. Same—Automobiles—Locking Device—-Evidence—Rule of the Prudent 
Man—Nonsuit—Questions for Jury—tTrials. 

A provision in the policy insuring the owner of an automobile against 
theft, reading, “The insured undertakes, during the continuance of this 
policy, to use all diligence and care in maintaining the efficiency of a cer- 
tain locking device and in locking the automobile when leaving the same 
unattended,’ does not deprive the plaintiff of his right to recover for the 
theft of the automobile by leaving it unlocked under such circumstances 
as the jury may find that the plaintiff used reasonable care, under the 
rule of the prudent man, though leaving the machine unlocked for a few 
minutes at the time of the theft; and a motion as of nonsuit is improvi- 
dently sustained. 


ArpraL by plaintiff from Sinclair, J., at September Term, 1923, of 
CUMBERLAND. 
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This was a civil action by plaintiff against the defendant to recover 
the value of an automobile that was stelen. The plaintiff had a policy 
of “fire and theft insurance” on the ear in the defendant company. The 
paragraphs of the complaint and answer necessary for an understanding 
of the case are as follows: 

Complaint paragraph: 

“1, That on the 10th day of February, 1922, the wlaintiff was the 
owner and in possession of a 1922 model six-eylinder Buick roadster 
automobile, factory or serial number 692901; motor number 737784; 
that said automobile aud equipment at that time was reasonably worth 
the sum of $1,606.83. 

‘2. That on the said date of 10 February, 1922, the plaintiff insured 
the said automobile with the defendant, through its local agent at Fay- 
etteville, N. C. (the Fayetteville Insurance and Realty Company), for 
the sum of $1,285, the term of said policy beginning at noon on the 10th 
day of February, 1922, and ending at noon on the 10th day of February, 
1923, said policy insuring said car against fire and theft, and that on said 
date of 10 February, 1922, the defendant issued and delivered to the 
plaintiff its policy of insurance, No. 10070, thereon im the sum of $1,285, 
which policy is now in possession of the plaintiff, and will be produced 
in court at the trial of this case, and is asked to be taken as a part 
thereof. 

‘3, That said automobile was stolen from the plaintiff on 30 October, 
1922; that at the time said car was stolen it was parked on the premises 
of the plaintiff, about twenty steps from his house; that plaintiff left 
said car parked for a very short while, stepped inte the house, and 
returned within about ten minutes after leaving said car, and it had 
been stolen.” 

Answer paragraph: 

“1. That the allegations of paragraph 1 of the complaint are adnut- 
ted, except the statement in said paragraph ‘that said automobile and 
equipment at that time was reasonably worth the sum of $1,606.83, and 
that as to said allegation the defendants deny the same. 

“2. That the allegations of paragraph 2 of the complaint are adinit- 
ted, and, further answering the said paragraph, the defendant says: 
That the said policy contained the following stipulation and agreement, 
to wit: ‘In consideration of a reduction of premium, it is warranted by 
the insured that the automobile insured under this policy will be con- 
tinuously equipped with a locking device known as Johnson lock (ap- 
proved by the Underwriter’s Laboratories of the National Board of Fire 
Underwriters, and bearing their label). The insured undertakes, during 
the currency of this policy, to use all diligence and care in maintaining 
the efficiency of said locking device and in locking the automobile when 
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leaving same unattended.’ That im consideration of said agreement on 
the part of the insured, there was a reduction of the premium on said 
policy, and the insured, as the defendant is informed and believes, did 
equip the said ear with a locking device, known as Johnson lock, 
but that on 30 October, 1922, the day reported by the plaintiff that 
the said automobile was stolen, the said plaintiff wrote, under date 
of 23 November, 1922, that his car was left in front of his house, and 
that upon leaving his car he did not lock the same, aud the car was 
unattended, and that at said time, due to the failure of the plaintiff to 
lock the said car when leaving it unattended, im accordance with the 
stipulation and agreement contained in said policy, and the provisions 
thereof hereinbefore quoted, said car was stolen; and if the said car had 
been locked, it being equipped with a locking device, known as the John- 
son device, that it could not have been stolen, but would have been safe 
from theft at said time, or if the said plaiitiff had left the car attended 
by some person at said time it would not have been stolen. 

“3. In answer to the allegations of paragraph 3, the defendant says 
that it had been informed by the plaintiff that the said automobile was 
stolen from the plaintiff on 30 October, 1922; that at the time said car 
was stolen, it was left by the plaintiff in the street, about twenty feet 
from his house; that the said car was left unlocked and unattended, and 
in consequence thereof the said car was stolen; and, as hereinbefore 
stated in this answer, if the plaintiff had complied with his undertaking 
and agreement, as coutained in the policy, and as hereinbefore quoted, 
and in view of which he was given a reduction in the premium on the 
insurance on the said ear, the said ear would not have been stolen; and, 
except as herein admitted, the allegations of paragraph 3 are untrue 
and are denied.” 

The testimony of Dr. R. A. Allgood was as follows: “I am the plain- 
tiff in this action. On 30 Oetober, 1922, I was the owner of a Buick 
roadster automobile. Had ear insured for $1,295. I purehased car on 
10 February, 1922, and paid for car and equipment $1,606.83. The car 
was stolen from me on 30 October, 1922. It was on Tuesday mght, 
about 7 o’clock. I had been on the hill to make a call, and was due at 
the Lions Club at 7:30. I came by my house for the purpose of 
shaving. The back-poreh light to ny house was on. I thought my folks 
were at home. I went into my back yard. Drove my car into my pri- 
vate driveway, just off the street, which is in the rear of my house. I 
drove my car up, not entirely up, beyond or behind the house, but just 
out of’ McGilvary Street. The car was just inside my driveway. The 
driveway is up an incline. J parked the car about forty feet from my 
house. The light from my back porch made it light where the car was. 
I thought my mother, wife, and the boy that IT had employed working 
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around the house were at home. I went in the house and found that no 
one was at home. I went in the bath-room to shave. I heard some cars 
pass by the house, but I am positive if this car of mine, from where I 
left it, if the motor had been started I could have heard it. I heard no 
car start. I shaved, and immediately after [ shaved I came out. I was 
not gone from the car exceeding ten minutes. The street runs by the 
side of my house—is on a hill. My private driveway is on a slant from 
McGilvary Street. It is on a slant, and a car will roll from my house 
to Winslow Street, about three blocks away. I was never more than 
fifty feet from my car, and was not gone exceeding ten minutes. I 
reported loss of car to the chief of police or the desk sergeant; also 
reported loss to Mr. Goudy. When I found the car was gone, I tele- 
phoned to the office of Dr. McGougan, with whom I practice, for Dr. 
McGougan’s driver to come after me. I could not find the numbers, 
and called Mr. Goudy to come down, and we found the numbers. Mr. 
Goudy works for Dr. MeGougan and myself. We reported the loss and 
numbers within thirty minutes after the car had been stolen. I reported 
the loss to the company and filed the proof of loss. Car and equipment 
were worth at least $1,200 when stolen.” 

On cross-examination, Dr. Allgood said, in part: “Have-been prac- 
ticing physician nine years. Have lived in Fayetteville. The car was 
equipped with what is known as Johnson locking device. I usually 
locked it, unless I thought there was no danger and it was safe. The 
car was not locked at the time it was stolen. When I leave the street to 
drive In my private driveway I have to go up an incline. It was neces- 
sary to put on brakes to hold the car where I left it. It was an easy 
matter for the car to be moved down my driveway without starting the 
motor. All you would have to do would be to release she brakes, and 
it would roll into the street and then down the street probably three 
blocks, without starting the engine. This was a six-cylinder car—the 
largest model roadster the Buick people make. It was dark when I 
went home on the evening of 30 October. No member of my family was 
at home. I thought they were there. I did not give instructions to any 
one to watch the car while I was in the house, because it was in hearing 
distance of me. I expected to find the members of my family in the 
house. After being in the house not exceeding ten minutes I came out. 
The car had disappeared, and has not been seen or heard of since, as 
far as I know. <Any one walking along the sidewalk by my: house could 
easily observe the car in the driveway where I left it. The driveway is 
in the rear of the house, or down by the side of the house. A street runs 
by the side, and the driveway goes in the rear. I live on a corner, with 
a street on the front of the house and a street on the side. The driveway 
goes in parallel with the street on the front of the house. I put the car 
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in the driveway, the rear of the car being only a few feet from the side- 
walk. I was not more than fifty feet away from the car at any time. 
The weather was cool at that time, and the windows were closed. The 
back door from the rear porch into the kitchen was open—that 1s the 
reason I thought some of my family were there. J shaved in the bath- 
room. The bath-room, with reference to the kitchen door, is just beyond 
the kitchen; then there 1s one door which has a curtain between the 
kitchen and the bath-room. There is not much automobile driving 
around my house. The street by there 1s not a main thoroughfare. I 
heard two or three automobiles pass by my house while I was in there. 
I am positive that I could have heard the motor of my car start if it 
had been started where I left it. The brakes on the car could have been 
released and it would have rolled some distance from the house without 
having to start the engine.” 

The plaintiff then offered in evidence insurance policy No, 10070— 
the Hartford Fire Insurance Company of Hartford, Conn.,—issued to 
Dr. R. A. Allgood; amount of insurance, $1,285; rate, $2.29; premium, 
$29.51; perils, insurance against fire and theft. Term of policy begins 
noon on the 10th day of February, 1922, and ends at noon on the 10th 
day of February, 1928. Property covered by insurance, 1922, Buick 
roadster; factory or serial number, 692901; motor number, 737784. 
Attached to and made a part of this policy is the following: 


New York Unperwrirers AcrEncy 
A. & J. H. Stoddart 
Automobile Department Locking-Device Warranty 


Private Pleasure Type Cars 
Agency at Fayetteville, N.C. 


10 February, 1922. 

In consideration of a reduction of premium, it is warranted by the 
imsured that the automobile insured under this policy will be continu- 
ously equipped with a locking device, known as Johnson lock (approved 
by the Underwriters’ Laboratories of the National Board of Fire Under- 
writers, and bearing their label). 

The insured undertakes, during the currency of this policy, to use all 
diligence and care in maintaining the efficiency of said locking device 
and in locking the automobile when leaving same unattended. 

Attached to and forming part of Policy No. A U 10070, Hartford Fire 
Insurance Company, Hartford, Conn. 


FayrTrevitLte [NsuRANCE AND Reatty Company, 
By Charles V. Sharpe, Agent. 
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At the close of plaintiff’s evidence, defendant inoved for judgmeut as 
of nonsuit. Motion was allowed, and plaintiff excepted and appealed to 
this Court, and assigned as error “That the court erred in allowing the 
defendant’s motion to nonsuit at the close of the plaintiff’s evidence, in 
that there was sufficient evidence to raise issues to be submitted to the 
jury, and this coustitutes the plaintiff's first and only exception.” 


W. CU. Downing for plaintiff. 
Manning & Manning for defendant. 


Crarkson, J. The only legal question involved in this case is as to 
the meaning of the rider on the “fire and theft insurance policy,” and 
if, under all the evidence, taken in a light most favorable to plaintiff, on 
the motion of nonsuit, there was any evidence to go to the jury. 

The court below, on all the evidence, nonsuited the plaintiff. The 
automobile was continuously equipped with a locking device, known as 
the Johnson lock. Every provision of the policy was fully complied 
with, and the only defense the defendant has set up to defeat plaintiff 
in recovering the value of his automobile is the following clause in the 
rider to the policy: “The insured undertakes, during the currency of 
this policy, to use all diligence and care in maintaining the efficiency of 
said locking device and in locking the automobile when leaving same 
unattended.” 

The policy was in full force and effect. The plaintiff, the msured, 
had used all diligence and care in maintaining the efficiency of the lock- 
ing device. The only contention that the defendant makes to avoid its 
liability 1s, as we construe the language, that plaintiff did not use all 
diligence and care in locking the automobile when leaving same un- 
attended. 

The language of the rider is ambiguous and not clear. The rider, on 
its face, indicates it was a form prepared by defendant. If the defend- 
ant intended that the automobile should be locked “when leaving same 
unattended,” it could have said so in plain language. The defendant, 
no doubt, has men skilled to draw its insurance policies and riders. The 
rider could have been drawn in simple language, well understood by all; 
for example, “the insured undertakes, during the curreney of this policy, 
to alwavs lock the automobile when unattended.” 

“While we should protect the companies against all unjust claims, and 
enforce all reasonable regulations necessary for their protection, we must 
not forget that the primary object of all insurance is to insure.” Grabbs 
v. Ins. Co., 125 N. C., 399. 

Walker, J., in Bray v. Ins. Co., 189 N. C., at p. 393, says: “If the 
clause in question is ambiguously worded, so that there is any uncer- 
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tainty as to its right interpretation, or if for any reason there is doubt 
in our minds concerning its true meaning, we should construe it rather 
against the defendant, who was its author, than against the plaintiffs, 
and any such doubt should be resolved in favor of the latter, giving, of 
course, legal effect to the intention, if it can be ascertained, although it 
may have been unperfectly or obscurely expressed.” See Guarantee Cor- 
poration v. Hlectric Co., 179 N. CL, 406; Underwood v. Ins. Co., 185 
N. C., 540, and cases cited. 

We think a reasonable and righteous interpretation of the rider would 
mean that the car could be left unattended, but when the owner leaves it 
unattended he should use “all diligence and eare’—that is, all reason- 
able diligence and care; the pertinent rule being such care as a man of 
ordinary prudence would exereise under the same or similar eireum- 
stances. 9 C. J., p. 1288; Asbury rv. R. R.. 1295 N. C., 568; Drum v. 
Miller, 185 N. C., 208. 

Applying the above rule of law to a just interpretation of the language 
of the rider, we are of the opinion that the court below, under the facts 
in this case, erred in granting the nonsuit. 

The jury, from the facts and circumstances of this case, and the law 
as we interpret it, should say whether the plaintiff 1s entitled to recover, 
or not. 

For the reasons given, 

Reversed. 


MELISSA L. BERRY anpb J. H. BERRY, Her Huspanp, v. THE CITY OF 
DURHAM. 


(Filed 7 November, 1925.) 


1. Municipal Corporations—-Cities and Towns—Corporate Limits—Ultra 
Vires Acts. 

Ordinarily, a city or town government, without legislative authority, 
has no power to acquire lands outside of its corporate limits for public 
purposes, or maintain or improve the same, and it is not responsible in 
damages for injury to lands of the private owner, done by its agents and 
emplovees while engaged in enterprises of this witra vires character, 
though undertaken for the benefit of the public, 


2. Same-—— Statutes. 

Under the provisions of our general statutes, a city or town is given 
authority to acquire and maintain parks for the use of its citizens beyond 
its eorporate limits, and to provide suitable streets or ways of access 
thereto for the purpose. C. S., see. 2787 (1), (2), (11), (12); also secs. 
2791, 2792, 27983, 2786. 
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8. Same—Conflicting Statutes—Local Laws. 

The general statutes giving power to cities and towns to acquire parks 
for its citizens outside of the corporate limits, and provide access for 
the public thereto, prevail whenever and to the extent there is no irrecon- 
cilable repugnancy with special charter provisions on the same subject. 


4. Same. 

The city of Durham has legislative authority under the provisions of 
the general statutes to acquire and maintain parks for the public use, out- 
Side of its corporate limits, and to acquire and open up adequate and 
proper ways or streets thereto, and grade and improve the same. (C. &., 
sec, 2793.) 


5. Same—Parks—Access—Streets—Condemnation. 

Where a city or town has statutory authority to acquire a park for a 
public use outside of the corporate limits, it necessarily follows that the 
right is given to open up and maintain a right of way thereto, by con- 
demnation or in other ways recognized by law. 

6. Same—Negligence—Damages. 

Where a city or town has been given the statutory power to acquire 
and maintain a public park beyond its corporate limits, and the necessary 
ways of access thereto, it is liable for the negligent wrongs and injuries 
committed by its employees and agents in the course of the work. 


7. Constitutional Law—Race Discrimination—-Public Parks. 


Reasonable regulations may be made as to city parks for the white race, 
looking to the separation of the races, with the limitation that there shall 
be equal facilities afforded to both races according to their needs and 
requirements, without violating the constitutional requirements on the 
subject of race legislation; and where a city has accepted a dedication of 
lands for the purpose of a park for the white race, it is within the con- 
stitutional bounds for the governing municipal authorities to determine 
the equality of like places for the colored race: and an exception of race 
discrimination in this respect is untenable, unless it is made to appear 
that such authorities had violated the constitutional inhibition. 

8. Same—Title—Fee Simple—Repugnancy. 

Semble, a city or town that had accepted the dedication of a public park 
in violation of the constitutional inhibition against race discrimination 
may disregard the unconstitutional qualification annexed as a condition 
to the fee simple in the lands. 


Appeal by defendant from Lyon, J., at April Term, 1923, of Duruam. 

Civil action, to recover damages for wrongful injury to property. 

There were allegations of complaint setting forth the wrong and 
injury, and facts in evidence on the part of plaintiff tending to show 
that in April, 1917, W. G. Vickers proposed to the board of aldermen to 
donate and convey to the city a small tract of land lying a short distance 
beyond the corporate limits, for a park and playground purposes for the 
white people of the city of Durham, on condition that the city add to it 
19% acres of land for said purposes, and open and improve certain 
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streets—among others, Cobb Street, leading from Vickers Avenue in 
said city to said park and grounds. That the proposition was formally 
and fully accepted by the city, the park opened, and thereupon the city, 
through its agents and employees, entered on the work of grading and 
improving the said Cobb Street and others, as stipulated, part of same 
being within the city and part beyond the city limits, as stated. That 
plaintiffs owned a lot abutting on Cobb Street, just outside the city, and 
defendants, its agents and employees, in working on the extension of 
Cobb Street, had wrongfully removed a lot of surface soil from plain- 
tiff’s lot for purposes of making an embankment along said street, part 
of same being within the city, and had otherwise done the work so negli- 
gently in the portion of said street immediately in front of plaintiif’s 
lot as to cause extended damage to same. 

There was a general denial on the part of defendant of any and all 
negligence, defendants insisting further that the agents-and employees 
of the city, engaged in the work of improving Cobb Street beyond the 
city limits, were acting ultra vires, and that the city was in no way hable 
for any injuries they may have caused. And, again, that the city 
authorities were without power to accept a deed for park purposes for 
the white people of Durham, there being power to acquire parks, if at 
all, for all the imhabitants, ete. 

On issues submitted, the jury rendered verdict for plaintiff, assessing 
the damage, judgment on the verdict, and defendant excepted and ap- 
pealed, assigning for error chiefly that the acts complained of were 
ultra vires, and the city, therefore, in no way responsible—first, because 
the street in question was beyond the city limits; second, the authorities 
were without power to accept and maintain a park and playground for 
the “white people of the city.” 





Brogden, Reade & Bryant for plaintiff. 
S.C. Chambers for defendant. 


Hoxr, J. Ordinarily, and in the absence of legislative sanction, a 
city or town government is without power to enter on improvements of 
this character outside of the corporate limits, and for wrongs done by 
its agents and employees while engaged in such an enterprise the cor- 
poration itself may not be held liable. Love v. City of Raleigh, 116 
N. C., 296; 7th McQuillan Municipal Corporations, sec. 1824. 

In the citation to McQuillan it is said: “The general rule is, that, 
without legislative grant, the authority of the municipal corporation 1s 
confined to its own area; hence its acts and ordinances have no force 
beyond its corporate limits. Thus, in the absence of such grant, the 
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municipality cannot open a street, or repair a highway, grade an 
avenue, or ald in the construction of a plank-road or bridge beyond its 
boundaries.”’ 

And in Love v. Raleigh, supra, it is held, among other things: “That 
if an act complained of lies wholly outside of the general or special 
powers of a inunicipal corporation, the corporation is not lable in dam- 
ages for such act, whether done by its express command or not.” 

In full recognition of the validity and binding effect cf the principles 
as stated, they cannot avail the appellant in the instant case, for the 
reason that in our opinion there 1s ample legislative authority for the 
present lmprovement on the part of the city, both as to the acquirement 
and maintenance of the park in question and the improvement of proper 
rights of way leading thereto from the city. In C.S., ch. 56, sec. 2787, 
cities are empowered, among other things: 

“Subsection 1. To acquire property in fee simple or a lesser interest 
or estate therein, by purchase, gift, devise, bequest, appropriation, lease, 
or lease with privilege to purchase. 

“Subsection 2. To sell, lease, hold, manage, and contrel such property 
and make all rules and regulations, by ordinance or resolution, which 
may be required to carry out fully the provisions of any conveyance, 
deed, or will in relation to any gift or bequest, or the provisions of any 
lease by which the city may acquire property. 

“Subsection 11. To open new streets, change, widen, extend, and close 
any street that 1s now or may hereafter be opened, and adopt such ordi- 
nances for the regulation and use of the streets, squares, and parks, and 
other public property belonging to the city, as it may deem best for the 
public welfare of the citizens of the city. 

“Subsection 12. To acquire, lay out, establish, and regulate parks 
within or without the corporate limits of the city for the use of the 
inhabitants of the same.” 

Again, In section 2791 of same chapter, the governing authorities are 
empowered to acquire for the “benefit of the city” any land, right of 
way, water right, privilege or easement, either within or without the 
eity, which shall be necessary for the purpose of opening, establishing, 
building, widening, extending, enlarging, or maintaining or operating 
any such streets, parks, playgrounds, ete. 

In section 2792, power of condemnation is conferred where the prop- 
erty necessary cannot be otherwise acquired. And in section 2793 full 
authority 1s given the city government to control, grade, macadamize, 
cleanse, pave and repair the streets and sidewalks of the city, ete., as 
they may deem best for the public good, ete. 

In section 2786 it is provided that the powers herein conferred shall 
apply to all cities and towns, whether they have adopted a plan of gov- 
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ernment or not, and such powers are in addition and not in substitution 
of existing powers of cities and towns. 

Interpreting the section, it has been held that these powers under the 
general statute shall prevail whenever aud to the extent that there is 
no irreconcilable repugnancy with special charter provisions on the 
same subject (Ainston v. R. R., 183 N. C., 14), and it will thus be scen 
that the city of Durham, as stated, has ample legislative authority to 
aequire and maintain the park, and to acquire and open up adequate 
and proper ways thereto, and, having acquired such ways, the same 
becoming streets of the city, these rights of way may be graded and 
improved as provided by section 2793. 

And if it were otherwise—if, as defendant contends, this section 
(2793) can only be held to apply to streets within the city lmits—the 
right to grade and improve would necessarily follow from the powers 
conferred in the preceding sections—to acquire and maintain a park, 
and to acquire, open up, and maintain a right of way thereto. It would 
be an idle thing to grant the right to maintain a park outside the city 
limits, and to aequire and maintain a right of way thereto, and deny to 
the city authorities the power to make the park accessible by proper 
approaches. It is held in Dewey v. R. B., 142 N. C., 392, and approved 
in numerous other decisions on the subject, that where a power is given 
by statute, everything necessary or requisite to attain the end is inferred. 
And the right of condemnation being also expressly conferred (Comrs. 
r, Bonner, 153 N. C., 70), the power to grade and improve follows as a 
necessary incident to acquire and open up the right of way. 

The city authorities, then, being well within their powers in the 
grading of the street, the city may be properly held hable for the neghi- 
gent wrongs and injuries committed by its employees and agents in the 
course of the work, and this objection of appellant must be overruled. 
Leary v. Comrs., 172 N. C., 25; Harner v. Lenoir, 152 N. C., 723. 

Nor can the objection be sustained that the contract 1s void because 
the donation in question is for the purpose of maintaining “a public 
park for the white people of Durham,” and not for the inhabitants of 
the city generally. Even if the purpose to maintain a park for white 
people should be disapproved as being against public policy or without 
the powers possessed by the city government, it would seem to be in the 
nature of a condition subsequent, and might in itself be disregarded and 
the donation allowed to stand, but in our opinion the stipulation is not 
void nor does 1t necessarily invalidate the gift. It 1s in full accord with 
our practice and public policy, emphasized and approved by legislation 
and judicial decision, that reasonable regulations may be made and 
enforced, looking to a separation of the races, with the limitation that 
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as to public and quasi-public enterprises and undertakings there shall be 
equal facilities afforded to either of the races according to their needs 
and requirements. 

In the matter of schools, the principle has eines in our organic law, 
the Constitution providing that “the children of the white and the 
colored races shall be taught in separate schools, but there shall be no 
discrimination in favor of or to the prejudice of either race.” A wise 
and beneficent provision that has been insistently upheld by the courts, 
and is working satisfactorily to both races. Galloway v. Board of Edu- 
cation, 184 N. C., 245; Puitt v. Comrs., 94 N. C., 709; Bonitz v. 
School Trustees, 154 N. C., 375; Lowery v. School Trustees, 140 
N. C., 33. ,; 

The same principle in this jurisdiction is provided by statute and 
enforced by judicial decision in the matter of common carriers and 
agencies for the convenience of the public. Huff v. R. R., 171 N. C., 
203; Westchester v. Miles, 55 Pa. St., 209; Hall v. McCuir, 95 U. S., 
485, particularly in the coneurring opinion of Associate Justice Clif- 
ford, 

And a lke principle should uncoubtedly prevail as to public parks, 
the statute in addition expressly providing, as stated, section 2787, 
subsection 2, “That cities shall have power to make all rules and regu- 
lations by ordinance or resolution required to carry into effect the 
provisions of any conveyance, deed, etc., by which the city may acquire 
property.” 

Considering appellant’s objection in view of these authorities and 
statutory provisions, we see nothing in the record to show that there is 
any race discrimination wrought by the acceptance of this deed or 
donation in its present form. So far as appears, the city government 
may have made ample and adequate provisions for parks and play- 
grounds for the colored race, and in any event the matter must be left 
to the sound legal discretion of the governing authorities, to be exer- 
eised according to the needs and requirements of either race, and with- 
out discrimination between them. 

On the question of discrimination, in reference to a proper applica- 
tion of school funds, it was held among other things in Lowery’s case, 
140 N. C., 33: “The two essential principles underlying the establish- 
ment and maintenance of the public school system of this State are: 
First, the two races must be taught in separate schools; and second, 
there must be no discrimination for or against either race. Keeping 
them in view, the matter of administration is left to the Legislature 
and the various officers, boards, etc., appointed for that purpose.” 

Speaking further to this subject in Smith v. School Trustees, 141 
N. C., 143-160, and by way of illustration, the Court said: 
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“And from this it follows that the discretion conferred upon the 
defendants by the terms of section 12 is by no means an arbitrary one, 
but the same must be used as directed and required by the Constitu- 
tion and in the light of the above decision. There are no facts or data 
given by which the Court may determine whether the contemplated 
expenditure is or is not an unequal and unlawful disbursement of the 
school funds. The defendants, in their sworn answer, aver that they 
have no desire or intent but to administer their trust in accordance 
with the law of the land, and-it is right that we should act upon this 
statement till the contrary is made to appear by proceedings duly 
entered. 

“This section, as stated, only relates to the disposition of the fund 
which is in no way involved in this suit. If defendants, contrary to 
their avowed purpose, shall endeavor to exercise the authority conferred 
upon them with an ‘evil eye and unequal hand,’ so as to practically 
make unjust discrimination between the races in the school facilities 
afforded, it 1s open to the parties who may be interested in the question, 
by proper action, to correct the abuse and enforce compliance with 
the law.” 

We were cited by counsel for appellant to the decision of this Court 
in 8S. v. Darnell, 166 N. C., 360, as an authority In support of its posi- 
tion, but the case in our opinion does not sustain the exception. That 
was a decision to the effect that a city or town under its right to provide 
for the general welfare of the municipality, had no power to pass a 
segregation ordinance affecting the rights of either race to own property 
in specified localities. The ruling was chiefly made to rest on the facts 
that the ordinance in question worked substantial interference with 
rights of private ownership of property, and being of that unusual 
character, could be sustained, if at all, only by express legislative sanc- 
tion, and leaving it an open question whether and under what circum- 
stances such an ordinance could be upheld under legislation especially 
authorizing it. It will thus be seen that the decision, based on an 
unauthorized interference with private ownership, has no practical 
bearing on the question presented in the instant case, which concerns 
chiefly the right under statutory authority of acquiring and regulating 
public and quasi-public facilities so as to make reasonable provision for 
separation of the races without undue discrimination between them. 

We find no error, and the judgment on the verdict is affirmed. 

No error. 
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N. & W. OVERALT COMPANY, A Corvonavrion, vy. P. C. HOLMES. 
(Filed 14 November, 1923.) 
Contracts—-Vendor and Purchaser-——Evidence—Questions for Jury—Ap- 
peal and Error—lIssues. 

It is necessary to a binding contract that the minds of the parties 
agree upon its terms; and where, in an action between the parties to 
recover for goods sold to be delivered by common carrier, and the pur- 
chaser refused the shipment. which was afterwards destroyed by fire in 
the carrier's warehouse, there is conflicting evidence as to whether cer- 
tain shirts were purchased at a less price than demancied by the seller, 
in an order for overalls and shirts, which comprised the shipment thus 
destroyed, it is for the jury to determine whether the order was entire 
for both the shirts and the overalls, and whether the seller had demanded 
2 higher price for the shirts than that agreed upon; ald an instruction 
directing a verdict in the seller's favor is reversible error: Held further, 
the issue, ‘In what. sum is the defendant indebted to the plaintiff?" is a 
proper one. 


AppeaL by defendant from Cranmer, J., at February Term, 1928, 
of FRANKLIN. 

Civil action. This was a suit for $108, price of a lot of overalls and 
shirts, sold by plaintiff to defendant, and commenced in a justice of the 
peace court, and on appeal heard anew in the Superior Court. 

The plaintiff introduced the original order, alleged to be signed by 
defendant, for a lot: of overalls and shirts, and an itemized verified 
statement of account, in accordance with the statute. The following is 
a copy of the order and verified account: 


N. & W. Overaty Co., 
Lynchburg, Va., 10-18-21. 
Sold to—P. C. Holmes, 
Address—Louisburg, N. C. 
Routing—Frt. N. & W. When ship—Deec. 1. No hurry. 
Terms—2% off 10 days, 30 days net. 


S. B. No. vase No. Rating Ledger Date Billed 
16-1 
14-3 W. D. 504 11-28-21 
Quantity Style Price Amount 

5 109-A 36 to 42 $15.00 $75.00 

] 1 15to17 11.00 11.00 

1 2 15to17 11.00 11.00 

] 3 15to17 11.00 11.00 


$108.00 
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Hold till December Ist. 
Rated W. D. I have found him prompt to meet obhgatious. 
All goods sold f. 0. b. factory. All orders subject to approval of office, 
and not subject to cancellation. 
Buyer: P. C. Hormes. 
Salesman: E. S. Tayror. 





EXHIBIT B. 
Noy. 28, 1921. 


ING: 0024, OZ, (OVORANS: pes Meiers athautsiagyewntetty $15.00 $75.00 
] 1 doz. shirts .........0....00000000 ceeceeceeettteeeeeeeseeee 11.00 11.00 
2 A Oe SITS fcc orteeee ite cans ne 100 11.00 
3 Ne 6 (6) ame) 010 og o- Se et eer er ene ee ae 11.00 11.00 


Total $108.00 
Shipped via N. & W. Ry. Co. 


ns — ~ ——- ane = 2 = ra = a 





The plaintiff rested, and the defendant was introduced as a witness, 
who testified as follows: 

“T remember the occasion when Mr. Taylor, the agent of the N. & W. 
Overall Company, sold me this bill of goods. The prices agreed upon 
at that time were $15 a dozen for the overalls and $10 a dozen for the 
shirts. The agent gave me a duplicate of the order at the time. The 
paper I have in my hand is the duplicate order given me. (Order 
introduced, which is in exact words and figures as the order introduced 
by plaintiff, except the price of the shirts was $10 a dozen instead of 
$11.) 

“The salesman came to my store and sold me the goods; had samples 
with him. I received a bill for the goods three or four weeks after the 
salesman was here, and the shirts had been billed at $11 a dozen instead 
of $10. The N. & W. Overall Company wrote me and asked me to put 
ina claim for them with the Seaboard Air Line Railway Company, and 
I sent that bill with the claim. On the bill the shirts were billed at 
$11 a dozen instead of $10, and when I was uotified that the goods were 
at the depot I went to the depot and refused to accept the goods, because 
they were billed at $11. I never did accept the goods, and they were 
afterwards burned in the fire at the depot.” 

Several letters passed between the parties, and the letter of 3 May, 
1922, was sent to plaintiff by defendant, which is as follows: 
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P. C. Houimess, 
Dealer in General Merchandise, Gas, Oils and Greases. 


Louisburg, N. C., May 3, 1922. 
R. F. D. 2. 
N. & W. Overatu Co. | 
Dear Six :—The shipment of goods on December 7th refused; did not 
come up to sample, and I refused on the 8th day of December, and 
notified you at once, and you elected to allow same to remain on hand 
over thirty days before fire. I had nothing more to do with them after 
I refused them, and you trusted to the railroad company to let them 
remain. They refused to pay the claim. 
Yours truly, 
P. C. Hormes. 


Defendant further testified: “I think it was on 8 December I was 
notified that the goods were in the depot. J think it was Mr. Hale, an 
employee at the depot, that I notified I would not accept the goods. I 
told him I refused the goods on account of the price being too high. 
The goods were left at the depot. J never put in any claim with the 
railroad company until requested to do so by the N. & W. Overall Com- 
pany. I know that the Overall Company did put in claim before they 
asked me to put in a claim. I received a letter from the railroad com- 
pany to that effect after I put in claim at the request of the N. & W. 
Overall Company. The carbon copy of the order, which I have here, is 
the one given me by the salesman. I did not make any changes in the 
order after it was given to me. I just stuck the order on the file, and 
did not think any more about it until this came up. If it was changed, 
it was changed by the agent before he gave it to me.” 

On cross-examination, the defendant said, in part: “When the origi- 
nal order was written, there was a sheet of carbon paper put between, 
and the carbon copy of order was given to me. There was no question 
about the first item on the bill, but the shirts should have been $10 
instead of $11. I do not think, from the back of the carbon copy, that 
it was originally $11 and changed to $10. It is not my handwriting on 
the bottom of the original order. I refused the shipment because the 
price was made me in the order of $10 a dozen, and the account ren- 
dered at $11.” 

He stated that in his letter of 3 May he meant “price” instead of 
“sample.” It was a mistake if he said goods did not come up to “sam- 
ple”; he meant ‘‘price.”’ 

The Seaboard Air Line Company’s report of refused and unclaimed 
freight shows the goods were shipped 30 November, 1921; arrived at 
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Louisburg 7 December, 1921; defendant was notified 8 December, 1921, 
and on the same day refused shipment; note made: “Refused; con- 
signee says price too high.” The goods were burned in the depot about 
thirty days after their arrival at Louisburg. 

The following issue was submitted to the jury: 

“In what sum is the defendant indebted to the plaintiff?” 

The court below charged the jury as follows: “One issue is submitted 
to you, and that is: in what sum is the defendant indebted to the plain- 
tiff? And if you find the facts to be, by the greater weight of the evi- 
dence, as testified to by the witness, I instruct you that you will answer 
the issue $108, with interest from 8 December, 1922.” 

The jury returned a verdict for $108, with interest from 8 December, 
1922. | 

The defendant excepted and appealed to this Court, and assigned as 
error the charge as given by the court. 


William H. and Thomas W. Ruffin for plaintiff. 
William Y. Bickett and W. H. Yarborough for defendant. 


Crarxson, J. The controversy between the parties, as shown by the 
record, is that the salesman of the plaintiff N. & W. Overall Company, 
of Lynchburg, Va., claimed he sold the defendant P. C. Holmes, of 
Louisburg, N. C., a lot of overalls and shirts. The defendant was to pay 
plaintiff $15 a dozen for the overalls, and claimed he was to pay $10 a 
dozen for the shirts. It was an entire transaction—one order. The 
selesman made two copies of the order and turned one over to the 
defendant, showing the shirts were to cost $10 per dozen. The plaintiff 
shipped the overalls and shirts from Lynchburg, Va., to the defendant 
at Louisburg, N. C., and mailed the bill to the defendant. The bill, or 
invoice, sent to the defendant showed the shirts to be $11 instead of $10 
a dozen. The defendant immediately refused to accept the shipment, 
and notified both the railroad and the plaintiff, the shipment being 
refused on account of the price being too high. About thirty days after 
the arrival of the goods they were burned in the railroad depot at 
Louisburg. 

A contract is “an agreement, upon sufficient consideration, to do or 
not to do a particular thing.” 2 Blackstone Com., p. 442. There is no 
contract unless the parties assent to the same thing in the same sense. 
A contract is the agreement of two minds—the coming together of two 
minds on a thing done or to be done. “A contract, express or implied, 
executed or executory, results from the concurrence of minds of two or 
more persons, and its legal consequences are not dependent upon the 
impressions or understandings of one alone of the parties to it. It is 
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not what either thinks, but what both agree.” Prince v. AMlcRae, 84 
N. C., 674, citing Brunhild v. Freeman, 77 N. C., 128, and Pendleton v. 
Jones, 82 N. C., 249. See, also, Batley v. Rutjes, 86 N. C., 517; Lumber 
Co. v. Lumber Co., 187 N. C., 481; Knitting Mills v. Guaranty Co., 137 
N.C., 565; Mfg. Co. v. Assurance Co., 161 N. C., 96. This 1s our inter- 
pretation of the definition of a contract. 

The plaintiff contends that its salesman, who had the authority to 
act for it, agreed to sell defendant a lot of shirts at $11 a dozen. The 
defendant contends that the salesman agreed to sell the shirts at $10 a 
dozen. There is a conflict between the parties. This is an issue of fact 
for a jury to determine, upon proper instructions from the court as to 
the law applicable to the facts. The issue submitted on the former trial 
is proper—that is, “In what sum is defendant indebted to the plaintiff ?”’ 
On the hearing, the court below should give the contentions of the par- 
ties, and state the law as 1t applies to the facts in this case. If the jury 
should find the facts to be, by the greater weight of the evidence, as tes- 
tified to by plaintiff’s witnesses—that the contract for the shirts was 
$11.a dozen, and the contract for the overalls and shirts was an entire 
contract, and so made and intended, and the overalls and shirts shipped 
together—then the answer to the issue should be the price at which the 
goods were sold; but if the jury should find the facts to be that the 
salesman of plaintiff offered to sell the shirts to the defendant at $10 a 
dozen, which defendant agreed to pay, and without the knowledge or 
consent of the defendant sent the alleged order to the plaintiff (with 
the order for the overalls), stating the price of the shirts to be $11 a 
dozen, and the plaintiff accepted the order on these terras, there was no 
“agreement of two minds,” and there was no contract between the par- 
ties, and their answer to the issue would be “Nothing.” “If the offer is 
stated in such terms that the offeree understands one price, while the 
offerer means another, the parties are never ad idem, and there is no 
agreement.” 35 C. L. P., p. 62 (1V.) 

In this jurisdiction, as was the rule at common law, it is the province 
of the jury to determine the facts, and that of the trial court to state 
the law; and where the testimony is conflicting, as it is here, the case 
presented is one for the jury. Russell v. R. R., 118 N. ©., 1098; Wood- 
land & Co. v, Southgate Packing Co., ante, 116. 

For the reasons given, a new trial is granted. 

New trial. 
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STATE v. J. L. HAWLEY. 
(Filed 14 November, 1928.) 


1. Criminal Law—Indictment—Statutes. 

The technical and useless refinements of the common law, formerly 
required in drawing bills of indictment in criminal cases, have been all 
abolished by statute. C. 8., sees. 4610, 4625. 

2. Same—Perjury. 

A bill of indictment is sutticient to constitute the charge of perjury if 
it is in the words prescribed by C. 8., 4615. Though on the trial the State 
must show beyond a reasonable doubt that the evidence as charged was 
false, that it was corruptly and wilfully done, and upon a point material 
to the issue in the case set out in the bill of indictment: an indictment 
drawn in the form prescribed by the statute is sufficient. S. v. Cline, 
150 N. C., 854, overruled. 

3. Same—Surplusage. 

The words, “suit, controversy, or investigation” (C. S., sec, 4615), may 
be regarded as surplusage in a bill of indictment charging perjury, and 
a motion to quash upon the ground that there was indefiniteness of state- 
ment of the nature of the proceeding will not be sustained. 

4. Same—Bill of Particulars. 

Where the defendant in an action for perjury is in ignorance of the 
particulars of the offense charged, his remedy is by application to the 
court for a bill of particulars (C. S., sec. 4618) if the indictment is in the 
form prescribed by C. 8., sec. 4615. 


Sracy, J., dissenting. 


AppraL by State from Stach, J., at October Term, 1923, of Ricx- 
MOND. 
The indictment was in the following words: 


The jurors for the State, upon their oaths, present: That J. L, Haw- 
ley, late of the county of Richmond, on the....... day of October, A. D. 
1922, with foree and arms, at and in the county aforesaid, did unlaw- 
fully, wilfully, feloniously, and corruptly commit perjury upon the trial 
of an action, suit, controversy or investigation pending in the Superior 
Court of Richmond Connty, wherein the State of North Carolina was 
plaintiff and Younger Smith was defendant in a certain affidavit sworn 
to by the said J. L. Hawley before J. A. McAuly, having competent 
authority to administer said oath, by falsely asserting on oath (or 
solemn affirmation), that he, the said J. L. Hawley has not been and is 
not now a Knight of the Invisible Empire or Knights of the Ku Klux 
Klan, sometimes known as the Kluckers, knowing the said statement, or 
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statements, to be false, or being ignorant whether or not said statement 
was true, contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the Sta‘e. 
Puriures, Solicitor. 
And this bill found a true bill. 
D. A. Parsons, 
Foreman of the Grand Jury. 


The defendant demurred to the indictment and filed the following 
demurrer and motion to quash: 


Now comes the defendant, J. L. Hawley, and demurs to the indict- 
ment in the above-entitled criminal action, for that: 

1. The said indictment is fatally vague and indefinite, in that it 
alleges that perjury was committed “upon the trial of an action, suit, 
controversy, or Investigation,” without definite statements of the nature 
of the proceeding in which the alleged perjury was committed. 

2. That said indictment does not aver that the alleged false oath was 
material to any issue or matter under trial or investigation, and does 
not set forth facts from which the materiality in anywise appears. 

3. The said indictment does not charge the commiss:on of a crime of 
which the court can take cognizance. 

Wherefore, defendant moves that the said indictment be quashed and 
that he be discharged. 

H. 8. Boccan, Parker, Stewart, McRar, & Bossirt, 
Attorneys for Defendant. 


The motion was allowed, and the bill was quashed. The Solicitor for 
the State appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. | 
H. S. Boggan and Parker, Stewart, Mchae & Bobbitt for defendant. 


Crark, C. J. The chief ground upon which the bill was quashed 
was that it did not in specific terms allege that the facts set out in the 
bill, about which the false swearing was alleged to have occurred, were 
“material to the issue” then pending before the court. 

Previous to the act of 1889 (ch. 83, now C. 'S., 4615), the omission 
of such allegation or of allegations which would show upon their face 
that the false oath was material, would have been fatal. Since, how- 
ever, the enactment of that law, the Court has repeatedly, and with one 
single exception, sustained the bill of indictment, which is in the exact 
words of the statute. | 

In S. v. Peters, 107 N. C., 876, at p. 884, the Court said: “The 
authority of the Legislature to prescribe forms of indictment is sus- 
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tained in S. v. Moore, 104 N. C., 748. The form of indictment here 
authorized points out to the defendant that the offense charged 1s per- 
jury, the court and the names of the parties to the proceeding in which 
it is alleged to have been committed, the words alleged to have been 
sworn, and their falsity. The charge is simplified. But the constituent 
elements of the offense remain as before. They are included in the alle- 
gation, ‘did commit perjury,’ and it must still be shown in proof that 
the defendant made oath or affirmation substantially as charged, that 
the defendant was duly sworn by an officer competent to administer the 
oath, and in a matter of which he had jurisdiction, and in one of the 
eases specified in The Code, see. 1092—1. e., ‘in a suit, controversy, mat- 
ter or cause depending in any of the courts of the State, or in a deposi- 
tion or affidavit taken pursuant to law, or in an oath or affirmation duly 
administered of, or concerning, any matter or thing whereof such person 
is lawfully required to be sworn or affirmed,’ that it was in a material 
matter, and the jury must be further satisfied that such oath or affirma- 
tion was wilfully and corruptly false.” 

The indictment followed the statute and was sustained, without 
alleging materiality of the oath, in the following cases also, besides 
S. v. Peters, supra; S. v. Thompson, 1138 N. C., 638; S. v. Harris, 145 
N. C., 456; S. v. Cline, 146 N. C., 640; S. v. Hyman, 164 N. C., 413. 
In each one of these cases the argument upon which S. v. Cline, 150 
N. C., 854, was based would have been equally applicable, yet in all of 
them the Court sustained the bill of indictment, though attacked either 
by a motion to quash or by motion in arrest of judgment, and none of 
these cases were cited in Cline’s case in the 150th. 

In the case at bar the defendant was definitely informed of the 
nature of the crime and would have an opportunity to confront the wit- 
nesses, and the State must show that the facts set out in the oath were 
false and that the false swearing was corrupt and wilful, and that it 
was upon a point material to the issue in the case set out in the bill of 
indictment. How, then, could the defendant, Hawley, be deprived of 
any of his constitutional rights? The courts now disregard these refine- 
ments, so as not to permit the defendant to avoid answering a bill of 
indictment because there are merely technical and formal errors in the 
bill of indictment. “The refined technicalities of the procedure at com- 
mon law in both civil and criminal cases have almost entirely, if not 
quite, been abolished by our statute, C. 8., 4610 to 4625.” S. v. Hedge- 
cock, 185 N. C., 714. 

The defendant further attacks the bill of indictment because it alleges 
that perjury was committed upon the trial of an action, suit, controversy 
or investigation without definite statements of the nature of the pro- 
ceeding in which the alleged perjury was committed. The words, “suit, 
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controversy or investigation,’ may be eliminated from the bill of indict- 
ment as surplusage. 8. v. Piner, 141 N. C., 760. 

In a ruder age, technicalities and what are called “refinements” 
were considered of more importance than the trial of a case on the 
merits, whose determination is the object in all modern systems. In 
indictments for murder it was ‘essential to enumerave many particu- 
lars, taking two pages or more of foolscap to allege many cireum- 
stances of no value, such as the nature and depth of the wound, the value 
of the weapon with which it was committed, that the criminal was 
‘moved and instigated by the devil,” and the hke. Indeed, in a case in 
this State, on the conviction of a flagrant homicide, where there was no 
doubt whatever of the guilt of the murderer, judgment on the verdict 
of guilty was arrested because on a microscopic scrutiny of the indict- 
ment 1t was found that the word “knife,” with which the offense was 
alleged to have been committed by the murderer, left out the letter ‘“k,” 
and many other cases of like nature occurred. 

The act of 1811, now C. S., 4623, provides that no bill or warrant 
shall be quashed for informality. ‘Every criminal proceeding, by war- 
rant, indictment, information, or impeachment, is sufficient in form for 
all intents and purposes if it is expressly charged against the defendant 
in a plain, intelligible and implicit manner, and the same shall not be 
quashed or judgment thereon stayed by reason of any informality or 
refinement; 1f in the bill or proceedings sufficient matter appears to 
enable the court to proceed to judgment”; and the act of 1889, ch. 83, 
now ©. §., 5615, prescribes a form of bill for perjury which contains 
the identical words of the bill which was used by the solicitor in this 
case. Such authority cannot be repealed by an inadvertent decision as 
has been made in the single case upon which the defendant relies. 

In 8S. v. Qwen, 5 N. C., 452, judgment was arrested because the judg- 
ment had not charged the depth and width of the wound. 

Chief Justice Ruffin, in S. v. Moses, 18 N. C., 464, says: “The act of 
1811, passed the year after Owen’s case (5 N. C., 452), was decided and, 
we have reason to believe, was caused by it. It enacted that in all 
criminal prosecutions in the Superior Courts it shall be sufficient that 
the indictment contain the charge in a plain, intelligible and explicit 
manner; and no judgment shall be arrested for or by reason of any 
informality or refinement when there appears to be sufficient in the face 
of the indictment to induce the court to proceed to judgment,” and the 
great Chief Justice added the following memorable words: “This law 
was certaltly designed to uphold the execution of public justice by 
freeing the courts from those fetters of form, technicality and refine- 
ment which do not concern the substance of the charge and the proof to 
support 1t. Many of the sages of the law had before called nice objec- 
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tions of this sort a disease of the law and a reproach to the bench, and 
lamented that they were bound down to strict and precise precedents, 
neither more brief, plain nor perspicuous than that which they were 
constrained to reject. In all indictments, especially those for felonies, 
exceptions extremely refined, and often going to form only, have been, 
though reluctantly, entertained. We think the Legislature meant to 
disallow the whole of them, and only require the substance—that 1s, a 
direct averment of those facts and circumstances which constitute the 
crime, to be set forth. It is to be remarked that the act directs the 
court to proceed to judgment without regard to two things—the one 
form, the other precedent.” These words have been quoted and ap- 
proved more than forty times. , 

This practical comprehension of the demands of the times that a 
plain statement of the procedure is to be adopted in, the administration 
of justice, rejecting all merely technical objections as to form, has been 
repeatedly and often affirmed. 

A brief form of indictment for murder was enacted in 1887, now 
C. S., 4614, substituting three lines for the previous cumbersome and 
absurd form in use, and has been often approved. See citations under 
that section in the Consolidated Statutes. 

In like manner, the specific short form for perjury used in the pres- 
ent Instance was enacted in 1889, chapter 83 (a third of a century ago), 
now (. S., 4615, and has been in constant use ever since and often 
approved. And the same is true as to many other offenses, and they 
are all also authorized by the general Jaw in the above-quoted sections— 
C.8., 4612, 4623, and 4625. Indeed, in S. v. Kirkman, 104 N. C., 911, 
the Court rejected once for all te recital in the Constitution itself, 
that indictments should conclude “against the peace and dignity of the 
State.” 

As a safety valve to prevent any possibility of harm to any defendant 
by the Dorie plainness required in indictments, it is provided that 
whenever there should be alleged by any defendant ignorance of the 
particulars of the offense with which he was charged, he can apply to 
the court to order a bill of particulars. See C. 8., 4613, and the numer- 
ous eases thereunder in which that practice has been approved. 

As to this particular offense of perjury, there is a verbatim form of 
indictment prescribed in C. S., 4615, which the statute specifically says 
“shall be sufficient” and which has been in constant use ever since. The 
indictment, in the present case, follows that form verbatim. The Court, 
therefore, is unable, and does not wish indeed, to repeal the statute, 
and we must hold the ease of S. v. Cline, 150 N. C., 854, which inad- 
vertently overruled (without mentioning that it did so) the form pre- 
scribed by the statute, and the numerous cases which had expressly 
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approved it, must have been inadvertently adopted in the press of busi- 
ness, and we cannot regard it as authority and overrule it. The statute 
itself prescribed the form used in this case, and we have many cases 
in which that form has been expressly approved. There are hundreds 
of cases which must have followed the form prescribed by the statute. 

It is worthy of note that 8S. v. Cline, 146 N. C., 640, was before 
the Court on an appeal from a judgment quashing the bill, and 
Walker, J., in a very full opinion, citing the authorities, upheld the 
indictment which was in the words prescribed by the statute, and re- 
versed the judgment below, sending it back for trial. The identical 
case of S. v. Cline came back, 150 N. C., 854, upon a verdict of guilty, 
and it is conclusive that the opinion of reversal in that case was an 
inadvertence, for it contains no reference to the previous opinion 
in the same case by Walker, J., 146 N. C., 640, nor to the fact that the 
indictment was in the identical form of the statute. The later case 
(150 N. C., 854) has never been cited or quoted since, while, as above 
said, S. v. Cline, 146 N. C., 640, cited many cases upholding the form 
prescribed by the statute, and has itself been cited since in 8. v. Hyman, 
164 N. C., 414, and the statutory form of indictment for perjury has 
been universally followed throughout the State. 

Reversed. 


Stacy, J., dissenting: The trial judge placed his judgment squarely 
upon the decision of this Court in S. v. Cline, 150 N. C., 854, which 
contains our latest expression on the subject. In this, I think he was 
right. That case was well considered. It is in line with the over- 
whelming weight of authority, and we should be slow to overrule it. 

In an indictment for perjury, the materiality of the alleged false 
oath, to my mind, is not merely a matter of form, but rather an essen- 
tial element of the offense. It certainly would be necessary for the 
State to prove it on the hearing in order to make out the charge. Then 
what becomes of the settled maxim of the law that “proof without alle- 
gation is as unavailing as allegation without proof?” Dizon v. Davis, 
184 N. C., p. 209; Green v. Biggs, 167 N. C., p. 422; McCoy v. R. R., 
142 N. C., p. 387. Why subject the defendant to the inconvenience of a 
trial if the State cannot prove the materiality of the alleged false oath 
and will not allege it? Every essential element of a crime must be 
charged in the bill of indictment, and any defect in this respect is not 
subject to be cured by a bill of particulars. C. S., 4613; 8S. v. Van Pelt. 
136 N. C., 638. This is not a technicality; it is a matter of substance. 
I think the present bill is defective. The judgment below should be 
afirmed and the solicitor allowed to send another bill, if so advised. 
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PELL A. DAVIS v. J. E.\ FAULKNER. 
(Filed 14 November, 1923.) 


Contents—New Promise — Consideration — Statute of Frauds — Debt of 
Another—Writing—Landlord and Tenant. 


Where the owner of lands has executed his note for moneys to be used 
by his tenant, and agrees with another such owner that he would release 
his tenant to become the tenant on the other’s land for raising a crop 
thereon, if the latter would pay off or discharge the note held by the 
bank, and accordingly the tenant makes the change, the promise to become 
bound to the payment of the note at the bank is a new promise, supported 
by a sufficient consideration, and does not come within the meaning of 
the statute of frauds, requiring a signed, etc., writing for one to become 
bound for the obligation of another. 


APPEAL by defendant from Stack, J., at April Term, 1923, of ANson. 

This was an action begun before a justice of the peace and tried 
before Stack, J. No pleadings were filed but it appeared in the evi- 
dence that one Henry Brewer was a tenant of the plaintiff Davis during 
the year 1920. That Brewer executed a chattel mortgage on certain 
personal property to Davis, who also had a lien upon his crop for 
advances, to obtain which the plaintiff executed a note to the Bank 
of Wadesboro in the sum of $162,.0n which he paid $12 interest and 
obtained $150 for Brewer. About the end of 1920 the defendant saw 
Davis and said to him that if he would allow Brewer to move to his 
place he would take up the note at the bank, and the plaintiff says he 
told the defendant that if he did take up the note Brewer would go 
free, and soon after Brewer accordingly moved to defendant’s farm. 
Later he saw defendant and asked him if he had taken up the note, and 
he said he found there were other lens against the property and he 
would not pay it. Verdict and judgment for plaintiff. Appeal by 
defendant. 


A. A. Tarlton for plaintiff. 
McLendon & Covington for defendant. 


Crarx, ©. J. The statute of frauds was pleaded and the court 
charged as follows: “The first issue is, ‘Did the defendant promise and 
agree with the plaintiff that he would pay the note at the Bank of 
Wadesboro, executed to said bank by Pell Davis, if Pell Davis would 
consent for Henry Brewer to leave plaintiff’s place and become a ten- 
ant of the defendant, as alleged in the complaint? ” 

The second issue was, “In what amount, 1f any, is the defendant in- 
debted to the plaintiff?’ The court instructed the jury that if they 
answered the first issue “Yes,” then the answer to the second issue would 
be “$142 with interest.” 
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The court charged the jury as follows: “If you find by the greater 
weight of the evidence in this case that some time in January, 1920, 
the defendant promised and agreed with the plaintiff, Pell Davis, that 
if he would permit his tenant, Henry Brewer, to leave his premises 
and move to Faulkner’s land and beconie his tenant, for the year 1921 
on the condition that he would take up his part of that agreement— 
that he was to relieve Davis from the payment of a debt which he had 
assumed and get the chattel mortgage himself, if you find by the 
greater weight of the evidence that was the agreement between the 
parties, you will answer the first issue ‘Yes.’ ”’ 

The court also charged the jury: “If you are not so satisfied, you 
will answer the issue ‘No.’ The burden of proof on that issue being 
upon the plaintiff to satisfy you by the preponderance of the evidence 
that that is the way the thing happened, but if the matter is like the 
defendant claims, that the contract was only that he should be bound 
to pay it in the event that there was no other mortgage against the 
property in chattel mortgage, then you will answer the first issue ‘No,’ 
because there 1s no question but that there was a mortgage on part of 
the property.” And thirdly, he charged the jury: “If you find by the 
greater weight that it oecurred lke Davis said, and that he let the 
tenant leave and go off his place, and that was after the agreement 
with Faulkner that he would take up the note as Davis contends, then 
you will answer the first issue ‘Yes.’ If you are not so satisfied by the 
greater weight of the evidence you will answer the issue ‘No.’” There 
was a good deal of controversy as to the facts, but the jury have found 
for the plaintiff on both issues that the contract was made as the plain- 
tiff alleged, and that the amount due on the second issuc was $142 with 
interest from the last day of February, 1920. 

The statute of frauds, to “prevent frauds and perjuvies,” wisely pro- 
vides that one cannot be held upon a verbal agreement to be surety for 
another, but the contract here alleged, and which the jury have found 
to be the fact, is that the defendant did not agree to become surety for 
plaintiff to the bank but that if Davis would let Henry Brewer move 
from his place to the defendant’s farm that he would take up and pay 
off the debt which Davis owed the bank for money which he had bor- 
rowed from the bank upon security of a mortgage given by Davis and 
a lien on the crop. This was a new promise and undertaking on the 
part of the defendant to the plaintiff upon a consideration of an ad- 
vantage to himself of the removal of the tenant from the plaintiff’s 
farm to his. 

It was argued that the defendant could not make Brewer move and 
the plaintiff had no power to retain him, but that is immaterial. There 
inay have been a moral obligation or a sense of duty which would have 
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prevented a tenant moving from one premises to another, and, at any 
rate, the defendant, according to the verdict of the jury, thought it 
would be to his advantage and, as the jury finds, made the promise, 
and so recorded their verdict. The court charged the jury that “Tf, as 
the defendant claims, they found that the agreement of the defendant 
was that he should be bound to pay only in the event that there was 
no other mortgage against the property in the chattel mortgage, to 
answer the first issue ‘No,’ because there is no question that there was 
another mortgage on part of the property.” 
No error. 





JOHN R. BRYANT v. THE WELCH FURNITURE COMPANY. 
(Filed 14 November, 19238.) 


1. Negligence—Damages—Emiployer and Employee—Safe Appliances-— 
Duty of Employer——Evidence—-Simple Tools. 


A machine furnished by an employer to his employee for him to do his 
work in the course of his employment, though simple in its construction 
and operation, does not relieve him of Hability for an injury received 
by the employee in doing his work with this implement, when the em- 
ployer knew, or by due inspection or otherwise should have known, of a 
defect therein, importing -serious menace, which caused the injury in 
suit, without means or opportunity afforded the employee to remedy the 
defect or condition that proximately caused the injury which occurred 
without contributory fault on his part. 


2. Same—Questions for Jury—Trials. 


Where a furniture manufacturing company has furnished its employee 
a certain implement, called a ‘“‘case clamp,’ detached from the pawer- 
driven machinery, for the crating of its products for shipment, the opera- 
tion of which was by the working of a lever from perpendicular in the 
arc of a circle, pressing down from right angle, and there is evidence tend- 
ing to show that this machine was old and worn, and defective in part. 
and would unexpectedly fly upward from right angle instead of down- 
ward, as it was designed to do, and serious injury was done to the 
employee’s eve on the cecasion complained of, by its flying upward from 
right angle, and that this undesired movement had veen theretofore called 
to the attention of the company's vice-principal, or should have been 
known to it upon proper inspection: eld, sufficient for the determina- 
tion of the jury upon the issue of the defendant's actionable negligence. 


3. Appeal and Error — Negligence — Indemnity — Evidence — Harmless 
Error. 

While it is ordinarily error in a personal-injury action for damages to 
introduce evidence, or comment, in the presence of the jury, upon the fact 
that the defendant held a policy of indemnity against loss for the injury, 
it is not erroneous for the plaintiff's attorney, in good faith, to cross- 
examine the defendant’s witness, upon a material phase of the case, as to 
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a conversation he had had with the “insurance agent,’ without reference 
to the fact of indemnity, or insinuating it, to defendant’s prejudice, and 

it appears that it could not reasonably have impressed the jury, under 
the circumstances, to the appellants’ prejudice. 


Appreat by defendant from Shaw, J., at August Term, 1923, of 
GuILForD. 

Civil action. Plaintiff is seeking to recover damages for personal 
injuries alleged to have been caused by the negligence of the defendant. 
There were facts in evidence on part of plaintiff tend:ng to show that 
in January, 1922, as employee of the defendant company, he was engaged 
in operating a “case clamp,” a piece of detached machinery designed 
to hold newly made furniture in place while being securely nailed, etc. 
It was in the shape of an oblong, box-like structure, open at one end, 
into which a newly made piece of furniture is placed, then clamped, 
from, or with the sides of the machine forced up against the furniture, 
the motive power being applied and controlled through a lever, fixed 
on the right side as approached. When being used this lever is pulled 
by the operator from the top towards the bottom of a semi-circle, and 
when in proper fix, until it reaches the center, has a tendency to fly 
back towards the top, and after passing the center the pressure is down- 
ward, tending to hold it in position. There is a smaller box attached 
to the side, holding the nails, etc., and when the lever has been pushed 
down, and the piece of furniture therein securely held, the workman 
drives the required nails, getting them usually from the little box 
fastened for the purpose on the outside. That this machine had been 
long in use, was old and worn, and a piece of the mechanism affecting 
the movement of the lever had been broken, and there was evidence 
permitting the inference that, owing to its worn condition and the 
break as stated, the lever would sometimes after passing the center fly 
up instead of down, thereby making its movement eccentric and uncer- 
tain. Plaintiff said that once or twice before it had done so with him, 
once striking him on the chin, but causing no serious harm. ‘Two or 
three other witnesses said that some time back, in working this machine, 
it flew up after passing the center, and one said that he had called the 
attention of the superintendent to this unusual and threatening action 
of the machine. That on the occasion in question plaintiff had placed 
a piece of furniture in the case clamp, and had pulled the lever below 
the center and down to its proper position, and as he bent over to get 
some nails from the small box the lever flew up, striking him in the 
eye, causing a severe and painful wound and putting the eye entirely 
out, ete. 

There was much evidence on the part of defendant tending to show 
that the machine was in good order and working properly. That it 


N.C] FALL TERM, 1923. 443 


BRYANT ©. FURNITURE Co. 


was a machine very simple in its operation and by its very structure, 
after passing the center, the lever was forced downwards instead of up. 
That no amount of wear could affect this movement, and that the 
break referred to by plaintifi’s witnesses, even if it existed, which all 
of defendant’s witnesses denied, would in no way interfere with this, 
the usual movement of the machine, though it might render it useless 
and ineffective for any purpose. 

On issues submitted, the jury rendered their verdict that plaintiff was 
injured by defendant’s negligence as claimed; that there was no con- 
tributory negligence on part of plaintiff, and assessed the damages 
$5,000. Judgment on the verdict, and defendant excepted and ap- 
pealed, assigning errors. 


York & York and John A. Barringer for plaintrff. 
Peacock & Dalton and King, Sapp & King for defendant. 


Hoxg, J. It is contended for appellant that the motion for nonsuit 
should have been allowed for the reason chiefly that the machine in 
question being simple of structure and operated by plaintiff himself, 
no negligence can be imputed to defendant company, but in our opinion 
and on the facts presented the objection cannot be sustained. While the 
duties incumbent on employers in the exercise of reasonable care, to 
supply tools and appliauces reasonably safe and suitable for the work, 
are-not as exigent in regard to simple tools and appliances as in other 
cases, they are not relieved of any and all obligation in the matter, and 
our decisions hold that where a faulty tool has been knowingly sup- 
plied by the employer or in violation of the ordinary inspection due in 
such instances, and the defect is one that imports menace of substantia! 
injuries, there are conditions and instances where liability may attach. 

In the recent case of McKinney v. Adams, 184 N. C., 562, it was held: 
“The principle requiring an employer, in the exercise of reasonable 
care, to furnish to his employees a safe place to work, and provide them 
with implements, tools, and appliances suitable to the work in which 
they are engaged, applies to simple or ordinary tools where the defect 
is readily observed, and of a kind importing menace of substantial in- 
jury, having due regard to the nature of the work and the manner of 
doing it, and the employer should have known of the defect, or dis- 
covered it under the duty of inspection ordinarily incumbent upon him 
in tools of this character, and the injury complained of occurred with- 
out having afforded the employee an opportunity of remedying the 
defect.” 

And King v. R. R., 174 N. C., 39; Rogerson v. Hontz, 174 N. C., 
27; Wright v. Thompson, 171 N. C., 88; Reid v. Rees, 155 N. C., 231; 
Mercer v. R. R., 154 N. C., 399, are cited in support of the position. 
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In the McKinney case, supra, the foreman of defendant, shown to be 
a vice-principal, as the plaintiff, the employee, was starting out to trim 
off logs in the woods, gave to such employee an axe with a “switchy, 
limber” handle, where the employee had neither time nor opportunity 
to supply or remedy the defect, and in using the axe in the work the 
employee recelyed a severe injury, and it was held, as stated, that the 
question of lability was for the jury. 

And the same ruling was made in Rogerson v. Hontz, supra, the 
tool being a defective cant hook supplied to employee engaged in loading 
and unloading logs, and by reason of the defect complained of the hook 
slipped its hold and severe injuries were received. Speaking to the 
question presented in that case, the Court said: “On the facts as now 
presented the evidence tends to show that this cant hook was an imple- 
ment suitable to the work and which the employer should supply; that 
while simple in itself, it was designed, by leverage, to give the work- 
man more power; that he was engaged in loading and unloading heavy 
logs from ears, rough work and where he was frequently liable to be 
in position that, if the hook slipped its hold or the handle broke, severe 
injuries were not improbable, and, applying the principles of the cases 
referred to and others of like import, the issue must be referred to the 
jury on the question whether the tool was defective; was such defect 
known to the employer, and was it of a kind which threatened sub- 
stantial injury in its use.” 

Accepting the evidence of plaintiff as true, and interpreting the same 
in the light most favorable to him, the established rule in motions of 
this character, 1t appears that this was an old and much-worn machine, 
with a break in the mechanism; that under the conditions presented 
there was menace of substantial injury to employee in its use, and 
under the authorities cited and the principles upon which they rest, 
the question of liability was for the jury, and defendant’s motion for 
nonsuit was properly overruled. 

Defendant excepts further that in the cross-examiration of W. T. 
Powell, president of defendant company, plaintiff was erroneously al- 
lowed to put before the jury evidence to the effect that the company 
held indemnity insurance against this alleged claim. The witness 
having stated that the machine worked properly and so far as witness 
knew had only been operated twelve years, in the cross-examination 
the following questions and answers were allowed and excepted to: 

“Mr. C. E. Ridge is our superintendent. That machine was in the 
Welch Furniture Company when I came there, twelve years ago. 

“Q. Task you if you don’t know it had been there 22 years in opera- 
tion? A. No, sir; 1t was there when I came there, 12 years ago. J 
don’t know when it was installed. 
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“Q. I ask you if you didn’t tell the insurance man that in the pres- 
ence of the plaintiff? (Objection by defendant; overruled; exception. )} 
A. I don’t remember ever telling him that. 

“Q. I am asking you whether you ever told the insurance agent that 
this machine that the plaintiff was hurt on had been there 22 years in 
operation? A. I don’t remember ever telling the insurance agent any- 
thing like that. 

“Q. You might have told him? <A. I don’t remember ever telling 
him. 

“Q. You don’t remember whether you did or not? A. I dow’t re- 
member anything about it.” 

It has been held in this State that in a trial of this kind the fact 
that a defendant company charged with negligent injury held a policy 
of indemnity insurance against such a lability is ordinarily not com- 
petent, and when received as an independent circumstance relevant to 
the issues, it may be held for prejudicial error. And if brought out in 
the hearing of the jury by general questions asked in bad faith and 
for the purpose of evasion, it may likewise be held for error. On the 
contrary, if an attorney has reason to believe that a juror, tendered or 
on the panel, has pecuniary or business connection naturally enlisting 
his interest in behalf of such a company, it is both the mght and duty 
of the attorney in the protection of his client’s rights to bring out the 
facts as the basis for a proper challenge, or if in the course of the trial 
it reasonably appears that a witness has such an interest that it would 
legally affect the value of his testimony, this may be properly de- 
veloped, and where such a fact is brought out merely as an ineident, 
on cross-examination or otherwise, it will not always or necessarily 
constitute reversible error when it appears from a full consideration 
of the pertinent facts that no prejudicial effect has been wrought. 
Holt v. Mfg. Co., 177 N. C., 170; Featherstone v. Cotton Mulls, 159 
N. C., 429; Lytton v. Mfg. Co., 157 N. C., 381; Norris v. Malls, 154 
N.C., 474. 

In the present case it is clear that the attorney for plaintiff, having 
asked the question generally, was endeavoring in good faith to impress 
the witness with the time and place of an adverse declaration by him, 
and referred to a conversation with some “insurance man” In the effort 
to recall the matter to the memory of the witness. In the entire series 
of cross-questions he never describes or refers to the person in question 
as the agent of an indemnity company, nor is there anything to show 
that such an impression was made upon the jury, or that it had im any 
way affected the results of the trial. 

On careful consideration of the record we find no reversible error, 
and the judgment for plaintiff will be affirmed. 

No error. 
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STATE v. DON BARNHILL. 
(Filed 14 November, 1923.) 


1. Appeal and Error—Objections and Exceptions—-Evidence—Waiver. 

The appellant waives his exception to the exclusion of evidence when 
he asks another question covering the same ground, and the answer is 
admitted without further objection. 

2. Same—Criminal Law—Rules of Court—Instructions. 

Exception to the charge of the court not insisted upon in appellant’s 
brief is deemed abandoned under Rules of Practice in the Supreme Court, 
Rule 27 (185 N. C., 798), but held an instruction in this criminal action as 
to the meaning of “reasonable doubt” was correct. S. v. Schooljield, 184 
N. C., 7238, cited and applied. 

3. Same—Contentions. 


Appellant must except to the contentions stated by the court in his 
instructions at the time they were made; otherwise, it will not be con- 
sidered on appeal. 


4, Evidence—Instructions—Trials—Interested Witnesses—Credibility of 
Evidence. 


An instruction that the jury should scrutinize the evidence of defend- 
ant in a criminal action, and that of his near relations, tending to show 
an alibi at the time he was charged with the commission of the offense, 
but should they find this evidence is entitled to be believed, they would 
“have a right” to accept it, and to give it the same weight as they would 
give the testimony of a disinterested witness, is held not erroneous, 
though the word “duty” to accept it would be in better form. 


AppEaL by defendant from Sinclair, J., and a jury, at May Term, 
1923, of PenpeEr. 

Criminal action. Don Barnhill was charged with an assault on R. R. 
Henry with a deadly weapon, about 10 o’clock at night, on 8 January, 
1923, near the barber shop of Hayes Tate, in the town of Atkinson. 

R. R. Henry testified that as he left the barber shop one of the Russ 
boys, Barnhill and Woodcock were at the other corner of the store and 
as he started in that direction Barnhill said, “Damn him, let him 
come up here and I will fix him.” That he did not go closer; that he 
went in Russ’s store and stayed in there about two minutes and went 
out and started home. As he stepped out of the light into the darkness 
he was struck across the nose and knocked down, and as he started 
toward the light he was struck twice in the back of the head with a 
stick. That he could not see any one in the dark. He was knocked 
down, struck, about five minutes after Barnhill made the threat. That 
he had had trouble with Barnhill; about four years previous Barnhill 
had cut him in four or five places and was tried and convicted. He 
(Henry) was drinking. That he heard Barnhill make the threat, did 
not see him. Did not know who hit him. 
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Carney Russ, witness for the State, testified: “I saw Barnhill the 
night Henry was hit, some time after ten o’clock. JI saw him before 
and after he was hit. I saw him about five or ten minutes before he 
was hit. When I first saw him he was standing in front of the store 
door. I was standing at the corner of Boney’s store with Chancey, 
Woodeock, Barnhill and Hayes Tate. I saw him about two minutes 
after he was struck. He came back in the store. I don’t know where 
Barnhill was at the time. I saw him afterwards. He came back there 
in front of the store and got in a truck. This was Woodcock’s truck, 
I guess. Woodcock was with him. I had a conversation with Barn- 
hill and he said that he ‘busted his damn face.’ He was talking about 
Henry. Barnhill then got in the truck and left. This was something 
like five minutes after Henry told me he had been struck. Barnhill 
was drinking some. He did not say why he busted his face. I think 
Barnhill drove the truck away. Woodcock cranked the truck up. Barn- 
hill and Woodcock went off in the truck. At that time I had gone 
back to the store door. Henry’s nose was busted and I think his ear 
was bleeding. I could not tell how bad he was hurt.” 

Hayes Tate corroborated the testimony of Henry and Russ in many 
respects. The above is substantially the testimony of the State. 

Don Barnhill, the defendant, testified as follows: 

“T went to Atkinson that night with Leslie Woodcock. We went 
from the home of Bland Wallace, my father-in-law. We went on 
Leslie Woodcock’s truck. He drove it. We got to Atkinson some- 
where between seven-thirty and eight o’clock, and we stayed there until 
close to ten o’clock. I then went home with Leslie Woodcock. We went 
on the truck. Woodcock drove it back. We got back to Wallace’s 
house at quarter past ten. It was that time when we got in the house. 
Bland Wallace and his wife and my wife and Leshe Woodcock and 
Leslie Woodcock’s wife were there. At the time I left Atkinson I had 
not heard anything about Henry having been assaulted. I did not go 
back to Atkinson any more that night, but stayed at Wallace’s the rest 
of the night. Leslie Woodcock went back to Atkinson to get a package 
which he had left. He drove the truck back, and got back from Atkin- 
son a few minutes after eleven o’clock. He was gone about an hour. 
The distance is about two miles. The truck he was driving was a 
lumber truck, worm driven with slow speed. The first time I heard 
that Henry had been struck was when Leslie Woodcock came back that 
night. I did not strike Henry, and did not make any threats against 
him. I heard the statement of Hayes Tate that he saw me and Leslie 
Woodcock and some others standing on the corner; that was about 
nine-thirty o’clock and before Leslie Woodcock and I went home. Hayes 
Tate passed the corner where we were standing. The truck was stand- 
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ing in front of Russ’s store where we stopped it when we first came. 
The truck stood there from the time we came until somewhere near 
ten o’clock, when we left. I never made any statement to Carney Russ 
that I had struck Henry or that I had busted his face. I did not call 
him to the truck to me. I didn’t make any statement to him asking him 
not to give me away, or anything like that.” He testified that Leslie 
Woodcock was his brother-in-law. 

Leslie Woodcock testified that he was with Barnhill, and corroborated 
him that Barnhill did not strike Henry and as to the time they left the 
store, about ten o’clock, and that it would take abou: fifteen minutes 
to go to Wallace’s house; that after taking Barnhill to the Wallaces’ 
he went back to the store for a package and then, for the first time, 
heard Henry had been assaulted. He said that he was Barnhill’s 
brother-in-law. 

Mrs. Don Barnhill, wife of the defendant, said that her husband got 
back at 10:15. Bland Wallace and his wife, Janie Wallace, father 
and mother-in-law of the defendant, all testified to the same effect. 

Several witnesses were introduced and testified to the good character 
of the witnesses for the State and the defendant. 

The State, in rebuttal, examined C. M. Chancey, who corroborated 
the State’s witnesses in many respects, and was asked the following 
questions on cross-examination: 

“Q. You remember who was there? A. I remember seeing them. I 
don’t remember what was said. I remember there was drinking. 

“Q. You do remember that just before they went in the store that 
you and Mr. Russ were standing out there talking? A. Yes, sir, I 
remember Cornie, but I don’t remember the words and I don’t remem- 
ber how many. | 

“Q. Right when the man was hit, if anybody had come there and 
suid they hit him, wouldn’t that have made an impression on your 
mind ¢” 

To the last question there was objection by the State, which was 
sustained by the court, and the defendant excepted. This was defend- 
ant’s first exception and assignment of error. Counsel for defendant 
then asked the witness: 

“Q. Do you think your mind was im such a condition that that would 
not have made an impression on you? <A. I guess not. I have told 
you all I know about it.” 

There was other evidence not necessary to set forth for the deter- 
munation of the case. 

The court below gave the contentions of the State and defendant 
and charged the jury. The jury returned a verdict of guilty. The 
defendant was sentenced by the court and excepted and appealed to 
this Court. 
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The following exceptions were taken to the charge of the court, and 
defendant assigned as errors: 

Second. “Reasonable doubt, gentlemen of the jury, don’t mean any 
doubt. You may have a doubt about a matter and at the same time 
it would not be what the law calls a reasonable doubt. If a jury could 
acquit in cases, gentlemen of the jury, simply because you could raise 
imaginary doubts about it, you would never convict and the law could 
not be enforced. Therefore, the law says the defendant is entitled to 
the benefit of the doubt, where the doubt is a reasonable doubt, founded 
on some substantial reason.” 

Third. “That he is unable to explain it to you, gentlemen of the 
jury, because he wasn’t there and knows nothing about it, and he relies 
upon what the law calls an alibi; that he wasn’t there and therefore 
can’t explain it, but that he isn’t guilty because he wasn’t there.” 

Fourth. “Now the defendant contends, gentlemen of the jury, that 
not only the State has not satisfied you beyond a reasonable doubt that 
he struck the blow, but that he has offered you evidence which you 
ought to believe, beyond a reasonable doubt, that he could not have 
stricken the blow, because he wasn’t there.” 

Fifth. “The court charges you further that it is a rule of law, whieh 
you have sworn to observe, that in conflict of evidence, gentlemen of 
the jury, it is your duty to scrutinize closely the evidence of every 
defendant in a criminal case before you accept it.” 

Sixth. “And the law says the close relations have that same tempta- 
tion. Therefore, it is your duty to scrutinize their evidence before you 
accept it. But the law says that after having scrutinized their evi- 
dence, applied your common sense and reason to it, observed the de 
meanor of the witnesses on the stand, and considered their interest in 
the result of the trial, if you find that the evidence 1s entitled to be 
believed, that you have a right to accept it and give it the same weight 
you would that of any disinterested witness.” 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Weeks & Cox and C. EK. McCullen for defendant. 


CrarKson, J. The witness Chancey was asked, “Right when the man 
was hit, if anybody had come there and said they hit him, wouldn’t 
that have made an impression on your mind?” The State objected to 
this question; the court sustained the objection and defendant excepted, 
and this was the first assignment of error. We think the defendant’s 
exception cannot be sustained; 1f the court was in error the defendant 
waived it by the question immediately being put in another form and 
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answered without objection: “Do you think your mind was in such a 
condition that that would not have made an impression on you? A. 
J guess not. I have told you all I know about it.” 

The second exception to the charge, on reasonable doubt, was not 
insisted upon in the brief and, as a rule, will not be considered on 
appeal. Rules of Practice in the Supreme Court, Rule 27, “Briefs,” 
185 N. ©., 798. 

The court made no error in defining “reasonable doubt.’ This has 
been done in a recent case, S. v. Schoolfield, 184 N. C., 723, where 
Stacy, J., said: “A reasonable doubt is not a vain, imaginary, or fanci- 
ful doubt, but it is a sane, rational doubt. When it is said that the 
jury must be satisfied of the defendant’s guilt beyond a reasonable 
doubt, it is meant that they must be ‘fully satisfied’ (S. v. Sears, 61 
N. C., 146), or ‘entirely convinced’ (8S. v. Parker, 61 N. C., 473), or 
‘satisfied to a moral certainty’ (S. v. Wilcow, 182 N. ©:, 1187) of the 
truth of the charge, S. v. Charles, 161 N. C., 287. If after considering, 
comparing, and weighing all the evidence the minds of the jurors are 
left in such condition that they cannot say they have an abiding faith, 
to a moral certainty, in the defendant’s guilt, then thev have a reason- 
able doubt; otherwise not. Commonwealth v. Webster, 5 Cushing 
(Mass.), 295; 52 Am. Dec., 730; 12 Cyc., 625; 16 C. J., 988; 4 Words 
and Phrases, 155.” 

Exceptions three and four were to recitals of the court below in 
regard to the contentions. If the recitals of the court were incorrect 
as to the facts of the case, it was the duty of the defendant to call the 
court’s attention to it, so that the correction could be made then and 
there. If this was not done at the time, the defendant cannot complain 
and wait and except when the case is made up on appeal. The rule is 
stated in S. v. Baldwin, 184 N. C., 791, as follows: “We have so often 
said that the statement of contentions must, if deemed objectionable, 
be excepted to promptly, or in due and proper time, so that, if errone- 
ously stated, they may be corrected by the court. If this is not done, 
any objection in that respect will be considered as waived. We refer 
to a few of the most recent decisions upon this question: S. v. Kincaid, 
183 N. C., 709; S. v. Montgomery, 183 N. C., 747; 8S. v. Winder, 183 
N. C., 777; 8S. v. Sheffield, 183 N. C., 783.” See 8. v. Williams, 185 
N.C., 666. 

Exceptions five and six are to the file: as stated by the court, to the 
scrutiny to be given the testimony of the defendant and his relatives. 
It will be noted from the evidence to establish an alibi that there was 
only about fifteen minutes difference as to the time the prosecutor, 
Henry, was struck in front of Hayes Tate’s barber shop:and the time 
that the defendant’s relatives testified that he was at Eland Wallace’s, 
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his father-in-law’s, home, some two miles from Tate’s shop. To cor- 
roborate the defendant was his wife and relatives, father and mother- 
in-law, Bland Wallace and Janie Wallace, and his brother-in-law, Leslie 
Woodeock. The charge of the court was, in substance, the rule laid 
down by this Court. The court below laid down the crucial rule, “If 
you find that the evidence is entitled to be believed, you have a right 
to accept it and give it the same weight you would that of any disin- 
terested witness.” The use of the word “duty” would not be amiss, but 
the nonuse is not error. The above rule has been frequently upheld by 
this Court. 

In 8S. v. Williams, 185 N. C., 666, the following was approved: ‘“Ex- 
ception 83: In this exception defendants complain for that the court 
did not go far enough and sufficiently qualify the charge given. This 
is exactly what the court did do, for, after telling the jury that they 
should receive the testimony of the defendants and their relatives with 
caution and scrutiny, the judge used this language: ‘If, after such scru- 
tiny, you are satisfied they are telling the truth, it will then be your duty 
to give it as much credit as you give the testimony of a disinterested 
witness.’ ” 

In 8. v. Lovelace, 178 N. C., 769, it is said: “The charge requiring 
the jury to consider the interest of the defendant and other witnesses, 
but if satisfied they had told the truth they could give their evidence 
as much weight as the evidence of other witnesses, is in accordance 
with our precedents and not prejudicial to the prisoner.” 

In S. v. Lance, 166 N. C., 413, it 1s said: “As to the instructions as 
to the testimony of the prisoner himself and of his relatives, testifying 
in his behalf, cannot be sustained, as the charge was in accordance with 
S. v. Fogleman, 164 N. C., 461; S. v. Byers, 100 N. C., 512, and cases 
cited. The court told the jury that, notwithstanding the personal in- 
terest of the defendant and of his relatives, the jury could consider 
their testimony, and if the jury ‘believed them to be credible witnesses, 
they should give to their testimony the same weight as that of other 
witnesses.’ ” See 8. v. Boon, 82 N. C., 637; 8. v. Holloway, 117 N. C., 
730; 8S. v. Collins, 118 N. C., 1204; S. v. Lee, 121 N. C., 546; 8. v. 
Apple, 121 N. C., 585; 8. v. McDowell, 129 N. C., 5382; 8. v. Graham, 
133 N. C., 652. 

The charge as a whole, as appears from the record, was fair and 
impartial. 

After a careful review of the record, and argument and briefs of the 
defendant’s counsel, we can find 

No error. 
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T. B. GUNTER ext at. vy. TOWN OF SANFORD ET AL. 
(Filed 14 November, 1923.) 


1. Constitutional Law—-Statutes—Courts, 

The court will not exercise its high prerogative power to declare a 
statute unconstitutional when by reasonable construction it will comply 
with the organic law, every presumption being in favor of its validity; 
and it will not be construed as repugnant unless its invalidity is “clear, 
complete and unmistakable,’ or shown beyond a reasonable doubt. 


2. Same—Due Process—Municipal Corporations—Cities and Towns— 
Street Improvements—Assessments—Taxation. 


For the purpose of an assessment by. a municipal corporation of land 
abutting upon its improved streets, it is for the Legislature to determine 
whether the improvements are of benefit to the lands privately owned. 


3. Same. 

It is not necessarily required for the “due process” clauses of the 
constitutions (Federal Constitution, Art. XIV, sec. 1, State Constitution, 
Art. I, sec. 17) that the total cost of street improvements allowed by 
statute to be made by a city or town should be referred to a regularly 
constituted judicial tribunal, and a statutory provision making the de- 
termination thereof by the board of aldermen of the town final and con- 
clusive, subject to impeachment only for fraud and collusion, upon due 
notice previously given the private owners of the land assessed, with the 
right of appeal, is a valid and constitutional grant of such authority. 
Semble, the right of appeal is not always essential to the “due process’ 
clauses of the State or Federal constitutions. 


4. Same—Notice—Appeal and Error. 


Where the statute authorizes the board of aldermen of a town to 
assess the adjoining lands on a street improved, and provides that due 
notice be given such owners to appear before the board and urge their 
objections to the proposed assessment, with right of appeal to the 
Superior Court, and thence to the Supreme Court, it is sufficient notice to 
such landowners under the “due process” clauses of the State and 
Federal constitutions. 


5. Constitutional Law—Municipal Corporations—Cities and Towns— 
Government—Taxation-—Discretion—Eminent Domain. 


The statutory power conferred on the board of aldermen of a town 
to assess lands of owners abutting on a street improved is usually re- 
ferred to the right of taxation, and not to that of eminent domain. 


6. Same—-State Highways. 


The private owners of land abutting on an improved street of a town. 
which is assessed therefor, cannot successfully contend that money fur- 
nished by the State Highway Commission for a State highway running 
through the town should be for their sole benefit, and was unlawfully 
to be applied for the benefit of all of the taxpayers of the town. 
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7. Government—Municipal Corporations—-Cities and Towns—Streets— 
State Highways—Agencies. 


When a new governmental agency is established by statute, it takes 
eontrol of the territory and affairs over which it is given authority as 
a governmental agency of the State to the exclusion of other govern- 
mental instrumentalities, and when the board of aldermen of a town, 
in the exercise of its statutory power, assesses the owners of land adjoin- 
ing a street improved, the fact that a State highway extends through 
the corporate limits does not deprive the municipality of its exclusive 
control over its streets, or relieve it of its duty of improving and keep- 
ing them in repair. 


‘THE DEFENDANTS appealed from the order of Horton, J., at chambers, 
Lee County, June 14, 1923, continuing an injunction until the final 
hearing. 

In 1915 the General Assembly passed an act to amend, revise, and 
consolidate the charter of the town of Sanford, and this act was amended 
at the Regular Session of 1921 and again at the Extra Session of the 
same year. Private Laws 1915, ch. 380; Private Laws 1921, ch. 69; 
Private Laws, Extra Session 1921, ch. 15. 

Under the act last cited the board of aldermen proceeded to improve 
and pave the streets and sidewalks of the town of Sanford, and pre- 
pared assessments against the property of various abutting owners, and 
caused to be served on the plaintiffs a notice to show cause why the 
assessments should not be made final; and the plaintiffs thereupon ob- 
tained a restraining order which his Honor continued until the final 
hearing of the cause, with leave to the defendants to assess the cost of 
the improvements and to apportion the same. Meanwhile the rights 
of the plaintiffs were preserved by a provision that the assessments 
should not be enforced until the final determination of the cause. 

The following are the material sections of the act: 

Section 1 authorizes the board of aldermen to pave the streets and 
sidewalks and to make other permanent improvements; to assess and 
to equalize the assessments of all costs and charges of such improve- 
ments; to provide for assessing the entire cost of paving, curbing, re- 
paving, draining, etc.; and apportions the costs of the improvements 
made—one-third against the property abutting on each side of the 
street and one-third against the municipality. 

Section 2 authorizes the board of aldermen before beginning the work 
to estimate the total cost of the improvement in each district and to 
apportion the cost on the abutting property. 

Section 3 makes the assessments of the estimated costs a lien on the 
abutting. property. 

Section 4. That immediately upon the completion of the work in any 
district created, or section laid out, for permanent street Improvement 
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by said board of aldermen, as herein provided, the town engineer, or 
other person or committee of the board of aldermen, in charge of such 
work, shall make a report in writing to said board of aldermen show- 
ing the total actual cost of such improvement throughout the entire 
length of said district, or section, created or laid out, with the number 
and description of the lots abutting on said streets or portion thereof 
so improved, together with the number of feet frontage of each of said 
lots,and the owners thereof, and said board of aldermen shall ascertain, 
determine, and declare the actual cost of such permanent improve- 
ments in such district or section, and in order to equalize the assess- 
ments on real estate for the purpose of paying therefor, shall take the 
total cost of such Improvement throughout the entire district or section, 
and shall then prorate the cost thereof and assess the same against the 
real estate abutting on the street therein, in proportion to the frontage 
on the street, or portion thereof, so improved, and charge to and assess 
against the real estate and each lot upon each side of the street upon 
which said work is done its pro rata share of the cost of such improve- 
ment: Provided, however, that the total cost of such street improve- 
ment in such district or section, as determined and declared by said 
board of aldermen, shall be final and conclusive, subject only to im- 
peachment for fraud or collusion, with the right of appeal as herein 
provided. And the charge or assessment made against the abutting 
property, under the estimated cost of such street improvement work 
as herein provided, shall be corrected by the addition of the difference 
between it and the actual cost thereof, or the deduction of such differ- 
ence, accordingly as the estimated cost thereof may be less or greater 
than such ascertained actual cost, and as thus corrected shall constitute 
a lien upon abutting property as herein: provided. 

Section 5. That the board of aldermen shall cause a written notice 
to be served on all owners of abutting property affected by improve- 
ments, as provided by this act, at least ten days before the final assess- 
ments provided for in this act are made, which notice shall command 
the property owner to appear before the board of aldermen at a time 
and place stated therein and show cause, if any, why such assessment 
should not be made, which notice may be served by any policeman or 
constable of the town of Sanford, or other proper officer, and proved 
by the return of such officer thereon endorsed. In the event the owner 
or owners of any such lot or lots herein referred to be an infant, idiot, 
lunatic or incompetent, then his general guardian, if he has such, shall 
act for him; if he has none, it shall be the duty of the clerk of the 
Superior Court of Lee County, North Carolina, to appoint a guardian 
ad litem to act for him. Any person who shall feel aggrieved by the 
findings or assessments of said board of aldermen with reference to 
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such permanent improvements shall have the right, within ten days 
after the findings and assessments by said board of aldermen have been 
filed with the clerk of the town of Sanford, and not thereafter, to file 
with said clerk his objections to such findings, and appeal from the 
decision of said board to the next term of the Superior Court. 

Section 6 provides that as soon as the amount assessed against the 
abutting property is determined in the estimated costs, notice thereof 
shall be published once a week for two weeks in a newspaper, etc. 

Section 15. That the costs of installation of storm sewer, proper 
drainage facilities, and curbing, in any such district shall constitute a 
portion of the costs of such street improvement to be assessed under the 
provisions of this act. 

Section 16. That any benefits accruing from the location or construc- 
tion of the State highways, or from the disbursements of funds therefor 
by the State Highway Commission, within the corporate limits of the 
town of Sanford, shall be paid and inure to the benefit of said town of 
Sanford, and be applied to its portion of cost of any street improvement 
made hereunder. 

Section 20 provides that the powers enumerated in the several acts 
shall be concurrent with those of the Municipal Finance Act. 

From the order continuing the injunction the defendants appealed. 


Gavin & Jackson, Hoyle & Hoyle, Seawell & Pittman, and Teague & 
Teague for the plaintiffs. 
Williams & Williams for the defendants. 


Apams, J. The plaintiffs contest the validity of the acts purporting 
to authorize the assessments complained of, assigning for their objec- 
tion several grounds which require examination. 

They contend particularly that the act of 1921, Extra Session, is 
unenforceable because obnoxious to the due process clause of the State 
and Federal constitutions. 

The right of the courts to declare a statute unconstitutional is re- 
garded as a high prerogative which should be exercised with caution 
and careful attention to probable results. The Legislature is presumed 
to have observed the limitation of its powers; and if a statute 1s reason- 
ably open to more than one construction, all doubts will be resolved in 
favor of sustaining it and reconciling its terms with the fundamental 
law. Hence a legislative enactment will not be construed as repugnant 
to the Constitution unless its invalidity is “clear, complete, and unmis- 
takable,” or shown beyond a reasonable doubt. King v. R. #., 66 N. C., 
277; Hilliard v. Asheville, 118 N. C., 845; Coble v. Comrs., 184 N. C., 
342. 
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The Federal Constitution (Art. XIV, sec. 1) provides: “No State 
shall deprive any person of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction the equal protec- 
tion of the laws”; and the State Constitution (Art. I, see. 17), “No 
person ought to be deprived of his life, liberty, or property but by the 
law of the land.” 

It is not inaccurate to say that the courts have not attempted to 
define with exactness and precision the term “due process of law,” but 
the words are generally understood to refer to the law of the land, and, 
as expressed by Mr. Justice Johnson, to be “intended to secure the indi- 
vidual from the arbitrary exercise of the powers of government, unre- 
strained by the established principles of private rights and distributive 
justice.” Bank of Columbia v. O'Kelly, 4 Wheat. (U. S.), 235; 4 Law 
Ed., 561. See, also, Twining v. New Jersey, 211 U. S., 101; 53 Law 
Ed., 107; Caldwell v. Wilson, 121 N. C., 425; Parish v. Cedar Co., 133 
N. C., 484, which is not affected on this point by Board of Education v. 
Remick, 160 N. C., 568. Recognizing both the risk of a failure to give a 
definition which would be at once perspicuous, comprehensive and satis- 
factory and the wisdom of ascertaining the intent of the phrase by the 
gradual process of judicial inclusion and exclusion, Mr. Justice Miller 
said: “Whenever by the laws of a State, or by State authority, a tax, 
assessment, servitude, or other burden is imposed upon property for the 
public use, whether it be of the whole State or of some more limited 
portion of the community, and those laws provide for a mode of con- 
firming or contesting the charge thus imposed, in the ordinary courts 
of justice, with such notice to the person, or such proceeding in regard 
to the property as is appropriate to the nature of the case, the judg- 
ment in such proceedings cannot be said to deprive the owner of his 
‘property without due process of law, however obnoxious it may be to 
other objections.” Davidson v. Board of Admrs. of New Orleans, 96 
U. S., 97; 24 Law Ed., 616. 

No question is raised as to the power of the Legislature to provide © 
for the improvement of the streets of a municipal corporation or for 
an assessment against the abutting property benefited by such improve- 
ment; and such power, it has been held, is usually referred not to the 
right of eminent domain, but to the right of taxation. The subject is 
discussed in Bawman v. Ross, 167 U. S., 548, 42 Law Ed., 270, in which 
Mr. Justice Gray said: “The Legislature, in the exercise of the right 
of taxation, has the authority to direct the whole, or such part as it 
may prescribe, of the expense of a public improvement, such as the 
establishing, the widening, the grading, or the repair of a street, to be 
assessed upon the owners of lands to be benefited thereby,” citing David- 

son v. New Orleans, supra; Hagar v. Reclamation Dist., 111 U. S., 
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701; 28 Law Ed., 569; Spencer v. Merchant, 125 U. S., 345; 31 Law 
Ed., 763; Walston v. Nevin, 128 U. S., 578; 32 Law Ed., 544; Lent v. 
Tilson, 140 U. S., 816; 35 Law Ed., 419; Illinois C. BR. kh. Co. »v. 
Decatur, 147 U. &., 190; 37 Law Ed., 182; Paulsen v. Portland, 149 
U. S., 30; 37 Law Ed., 687. See, also, Ralergh v. Peace, 110 N. C., 32; 
Hilliard v. Asheville, supra; Asheville v. Trust Co., 1438 N. C., 360; 
Kinston v. Loftin, 149 N. C., 255; Kinston v. Wooten, 150 N. C., 296; 
Tarboro v. Staton, 156 N. C., 504; Durham v. Public Service Co., 182 
N. C., 3383; Kinston v. R. R., 183 N. C., 14. 

It is also established that the Legislature has the power to determine 
by the statute imposing the tax what property is benefited by the im- 
provements; and when it does so its determination is conclusive upon 
the owners aud the courts, and the owners have no right to be heard 
upon the question whether their lands are benefited or not, but only 
upon the validity of the assessment and its proper apportionment. 
Spencer v. Merchant, supra. Our own decisions are in accord with this 
principle. In Tarboro v. Staton, supra, Mr. Justice Hoke quotes with 
approval the following excerpt from Atlanta v. Hamelin, 196 Ga., 383: 
“As to whether he (the owner) was benefited or not 1s a question which 
should address itself to the discretion of the municipal authorities. 
Their judgment upon this subject is ordinarily, except in the most ex- 
treme cases, conclusive; but, as we have before stated, it is not allowable 
that the municipal authorities, under the guise of a public improve- 
ment, should arbitrarily deprive the citizen of his estate. If, therefore, 
in the levy of such assessments the cost of the improvement be so dis- 
proportioned to the value of the estate sought to be improved as that 
the levy of the assessment amounts to a virtual confiscation of the lot- 
owner’s property, such assessment cannot be upheld as a legal or valid 
exercise of the power to tax such improvements.” And in Kinston v. 
R. R., supra, it is said: “The legislative declaration on the subject is 
conclusive as to necessity and benefit of the proposed improvements, 
and in applying the principle and estimating the amount as against the 
owners, individual or corporate, the court may interfere only in case 
of palpable and gross abuse.” 

The plaintiffs, however, earnestly contest the validity of the first 
proviso in the fourth section of the act. The proviso is this: the total 
cost of the street improvement in each district or section of the town 
as determined and declared by the board of aldermen shall be final and 
conclusive, subject to impeachment only for fraud or collusion, with the 
right of appeal. 

With respect to this provision, the plaintiffs present the question 
whether the right of appeal is essential to due process of law. The 
question has frequently been considered by the courts and answered 
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in the negative. In Reets v. Michigan, 188 U. S., 503; 47 Law Ed., 
5638, it was objected that a board of registration was given authority to 
exercise judicial powers without any appeal from its decision, and 
thereby to determine a legal question which no tribunal other than a 
regularly organized court could be empowered to decide, and it was 
held that the Federal Constitution does not forbid a State from grant- 
ing to a tribunal, whether called a court or a board, the final determi- 
nation of a legal question. Due process of law, it was said, is not 
necessarily judicial process, and to due process the right of appeal is 
not essential. 

In Spring Valley Waterworks v. Scottier, 110 U. S., 347; 28 Law 
Ed., 173; 4 Sup. Ct. Rep., 48, where the law provided for the fixing 
of water rates by a board of supervisors after a hearing, and without 
any right of review by any court, it was stated (at page 354, L. Ed., 
176 Sup. Ct. Rep., 51) by Mr. Chief Justice Waite, giving the opinion 
of the Court: “Like every other tribunal established by the Legislature 
for such a purpose, their duties are judicial in their nature, and they 
are bound in morals and in law to exercise an honest judgment as to 
all matters submitted for their official determination. It is not to be 
presumed that they will act otherwise than according to this rule.” 
See Spencer v. Merchant, 125 U. S., 845; 31 L. Ed., 768; 8 Sup. Ct. 
Rep., 921. 

In Crane v. Hahlo, 258 U. S., 142; 66 Law Ed., 514, the remedy of a 
dissatisfied abutting owner was reduced from a general review in a 
court of general jurisdiction to questions of jurisdiction, fraud, and 
wilful misconduct. Discussing the effect of the amendment, Mr. Justice 
Clark reached this conclusion: “The amendment of 1918, following an 
earlier amendment in 1901, gave to the plaintiff in error the right to 
have the award of the board of assessors reviewed by the board of 
review of assessments, which her intestate did not have wnen the viaduct 
was constructed; and while the amendment of 1918 made the finding 
of the latter conclusive as to the ‘amount of damages sustained,’ it re- 
tained the right to review in the courts the entire finding whenever 
lack of jurisdiction, or fraud, or wilful misconduct on the part of the 
members of the board should be asserted. This afforded ample pro- 
tection for the fundamental rights of the plaintiff in error, and the 
taking away of the right to have examined mere claims of honest error 
in the conduct of the proceeding by the board did not invade any 
Federal constitutional right.” 

From the act of 1921 (Private Laws, Extra Session, eh. 15), in which 
the method of determining the final assessment is set out, it appears 
that every abutting owner shall be given an opportunity to be heard 
and, if aggrieved by the findings or assessments of the board of alder- 
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men with reference to the permanent improvements, to file his objec- 
tions thereto with the clerk and to appeal from the decision of the 
board to the Superior Court in term, with right to file pleadings and 
have the issues tried and determined. The finding as to benefits is 
conclusive; the finding as to the total cost of the improvement 1s con- 
elusive except in case of fraud or collusion. The determination of the 
total cost is only one step in the process of improvement and, however 
important, may under the authorities cited be committed to the board 
of aldermen, subject to impeachment only for the causes stated, espe- 
cially in view of the right to contest other questions and to have them 
finally decided on appeal. 

The sufficiency of the notice prescribed in the act is sustained by a 
number of decisions. “It is settled that if provision is made for notice 
to and hearing of each proprietor at some stage of the proceedings upon 
the question what proportion of the tax shall be assessed upon his land, 
there 1s no taking of his property without due process of law.” McMul- 
len v. Anderson, 95 U. S., 387; 24 Law Ed., 336; Davidson v. New 
Orleans, supra; Hagar v. Reclamation District, supra; Spencer v. Mer- 
chant, supra; Paulsen v. Portland, supra; Kinston v. Loftin, supra; 
Kinston v. Wooten, supra; Tarboro v. Staton, supra. 

The act referred to (Private Laws, Extra Session 1921, ch. 15) went 
into effect 14 December, 1921. On 2 September, 1922, the State High- 
way Commission and the town of Sanford entered into a contract in 
which the town agreed to pay the Atlantic Bitulithie Company the 
cost of constructing a portion of the State highway within the corporate 
limits of the town along Carthage Street and Hawkins Avenue, and the 
Highway Commission agreed to advance or pay to and reimburse the 
town. On the same day a supplemental contract was made by the town 
and the Atlantic Bitulithic Company in which the town agreed to pay 
the Atlantic Company the cost of such construction. Upon completion 
of the work the town paid the Atlantic Company for all the paving and 
other improvements done on the streets referred to, and the Highway 
Commission paid the town for that portion of the work for which it 
had promised reimbursement, and this amount was received by the 
town and applied as provided in section sixteen of the act. 

The plaintiffs assail this section as an unlawful device by which some 
of the owners of land abutting the State highway are assessed with 
eosts paid by the Highway Commission and by which the funds of the 
commission are wrongfully diverted and committed to the discretion 
of the board of aldermen. This position, we think, cannot be main- 
tained. 

When a new governmental instrumentality is established, such as a 
municipal corporation, it takes control of the territory and affairs over 
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which it is given authority to the exclusion of other local governmental 
instrumentalities. The fact that a highway extends through the cor- 
porate limits of a town or city does not deprive the municipality of its 
exclusive control over the streets or relieve it of the duty of improving 
and keeping them in repair. “The object of incorporating a town or 
city is to invest the inhabitants of the locality with the government of 
all matters that are of special municipal concern, and certainly the 
streets are as much of special and local concern as anything connected 
with a town or city can well be. It ought, therefore, to be presumed 
that they pass under the exclusive control of the municipality as soon 
as it comes into existence under the law.” 1 Elliott on Roads and 
Streets, sec. 505; 2 Cooley on Taxation, 1251. 

As we have heretofore indicated, the statutes prescribing the method 
of improving the streets of the town and regulating assessments against 
property are referred to the right of taxation, and the exercise of such 
right 1s not judicial but entirely legislative. The legislative authority 
is vested in the General Assembly (Const., Art. II, sec. 1), and counties 
and municipal corporations, as was said in Jones v. Comrs., 187 N. C,, 
579, are regarded merely as “agencies of the State for the convenience 
of local administration in certain portions of the State’s territory, and 
in the exercise of ordinary governmental functions they are subject to 
almost unlimited legislative control, except when restricted by consti- 
tutional provision”—a principle which has been consistently main- 
tained in the decisions of this Court. Mills v. Williams, 33 N. C., 558; 
Manly v. Raleigh, 57 N. C., 370; McCormac v. Comrs., 90 N. C., 441; 
Tate v. Comrs., 122 N. C., 812; Jones v. Comrs., 143 N. C., 60; Lutter- 
loh v. Fayetteville, 149 N. C., 65; Trustees v. Webb, 155 N. C., 3879. 
The disposition of the fund as provided in the sixteenth section seems 
to be equitable. If it be objected that owners of property abutting that 
part of the street to which the contract of the Highway Commission 
relates pay their portion of the tax to maintain the State highway in 
addition to the assessment against their property, it may be said with 
equal plausibility that the policy advocated by the plaintiffs would 
apply that portion of the State tax paid by nonabutting owners in 
exoneration pro tanto of the abutting property. If all contribute to the 
State tax, why should not the fund reimbursing the town be applied for 
the benefit of all? We find nothing in the Constitution which forbids 
the Legislature to say for what purposes the money paid the town by 
the Highway Commission shall be disbursed. 

What has been said applies also to the plaintiffs’ contention as to the 
storm sewer, for, as suggested heretofore, the finding by the board that 
a particular district is benefited 1s not subject to review in the absence 
of gross abuse of the privilege. The questions discussed in this connec- 
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tion are addressed to the legislative discretion and are disposed of by 
the provisions of section fifteen. 

Tu our opinion the statutes in question do not offend against the State 
Constitution or the due process clause of the Federal Constitution. On 
the other hand they afford the plaintiffs adequate means for litigating 
the matters in controversy before the board of aldermen, and if desired, 
by appeal from their decision to the Superior Court. We therefore 
hold that the statutory requirements should be observed and the injunc- 
tion dissolved. His Honor’s judgment continuing the injunction to the 
final hearing is accordingly reversed. Let this be certified to the end 
that further proceedings be had according to law. 

Reversed. 





WILLIAM P. RAGAN er ats. vy. MARTHA E. RAGAN Er ALs. 
(Filed 14 November, 1923.) 


Courts—Allowance—<Attorney and Client—Attorney’s Fees—Partition-— 
Dower. 


In proceedings to partition lands held in common among the heirs at 
law of the deceased, including the question of dower and the claim of 
widow to be allowed a certain fee-simple interest by contract, the court 
is without authority to allow attorneys’ fees as a part of the costs, 
there being no statutory provision to that effect (C. S., sec. 1244). The 
case differentiated from those wherein the employment of counsel was 
found necessary to protect the rights of infants represented by guardian 
in litigation, and other analogous cases. 


AppreaL by plaintiffs from Harding, J., at April Term, 1923, of 
(FUILFORD. | 

Civil action. The material facts for the decision of this case are set 
forth in the case on appeal and are as follows: 

“This action was commenced by summons issued by the clerk of the 
Superior Court of Guilford County, North Carolina, bearing date of 
3 June, 1921, and returnable on 13 June, thereafter, and was brought 
for the partition between the plaintiffs and defendants, other than 
Martha E. Ragan, as tenants in common of between 700 and 800 acres 
of land. The said Martha E. Ragan is the widow of Amos Ragan, 
under whom the parties hereto claim the lands sought to be divided, 
and as such was entitled to dower. 

“Some years prior to the institution of this proceeding Amos Ragan 
died intestate while a resident of Guilford County, and at the time of 
his death was seized of numerous tracts of land, aggregating between 
700 and 800 acres, which upon his death descended to and vested in 
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W. P. Ragan and the parties hereto; that thereafter W. P. Ragan died 
intestate in the county of Guilford, leaving the three plaintiffs as his 
children and only heirs at law, and as such were entitled to an undi- 
vided one-tenth interest in the lands described in the complaint. The 
defendants answered, claiming that by an agreement between the de- 
fendants to this action and the said W. P. Ragan, father of the plain- 
tiffs, that the defendant Martha E. Ragan, widow, was entitled to dower 
in all of said lands, and in addition thereto was entitled in fee to an 
undivided one-tenth part thereof. In consequence of the issues of fact 
raised by the answer, the case was transferred to the Civil Issue Docket 
of the Guilford Superior Court and came on for hearing before his 
Honor, James L. Webb, judge presiding, when a consent order was 
made, judging that the defendant Martha E. Ragan was entitled to 
dower in said land, and that the petitioners were entitled to a one-tenth 
interest in said lands in value, including improvements, etc., and with- 
out deducting from the value of said lands the dower interest of the 
defendant Martha E. Ragan, and remanding the case to be proceeded 
before the clerk of the court; that the assignment of dower to the said 
Martha E. Ragan was at the instance and request of the defendants, 
whose shares were affected thereby; that the clerk of the Superior Court 
of Guilford County appointed commissioners to divide said lands, who 
in turn, by an arrangement between the attorneys for plaintiffs and 
defendants, secured Junius A. Johnson as surveyor. Quite a long time 
was required in making said partition, for that all of some eleven or 
more tracts of land had to be surveyed, platted, etc., and boundaries 
and acreage had to be fixed. The commissioners did thereafter make a 
report, but the surveyor did not comply in one or tw2 small matters 
with the instructions of the commissioners, and as a result the defend- 
ants filed exceptions, whereby the number of acres set apart to the 
plaintiffs were reduced some three acres; that after this correction had 
been made to comply with the direction of the commissioners, the de- 
fendants filed other and additional exceptions which were heard before 
the clerk on affidavits and oral argument, and from the action of the 
clerk confirming the report of the commissioners the defendants ap- 
pealed to the judge; that these exceptions so filed by the defendant were 
heard by his Honor, Judge W. F. Harding, then holding the Superior 
Court of Guilford County, who approved and confirmed the judgment 
of the clerk in confirming the action of the commissioners; that the 
case was again remanded to the clerk, who entered judgment and taxed 
the costs to be paid, one-tenth by the plaintiffs and nine-tenths by the 
defendants, including the surveyor’s bill for $243 and an allowance 
of $1,250 to J. Allen Austin and King, Sapp & King, attorneys for the 
petitioners, who instituted and conducted this proceeding from the 
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beginning, for their services as such attorneys. The defendants again 
filed exceptions before the clerk to the allowance by the clerk of the 
surveyor’s bill, amounting to $243, and also to the allowance to the 
attorneys above named as a part of the costs of the action, and from 
the action of the clerk in making this allowance to the attorneys, and 
an order for the payment of the sheriff’s bill, the defendants again 
appealed, and the matter came on for hearing before his Honor, W. F. 
Harding, at the April Term, 1923, of the Guilford Superior Court, 
when Judge Harding made findings of fact and his conclusions of law 
thereon, allowing the surveyor’s bill, but, feeling that he had no power 
to make an allowance for the attorneys above named for their services, 
overruled the clerk, who had allowed their bill, and taxed same as a 
part of the costs.” 

The only exception and assignment of error by plaintiffs is to the 
ruling of the court below as follows: “The court being of the opinion 
that the item of $1,250 attorneys’ fees is no part of the cost to be taxed, 
sustains the appeal in that respect and adjudges that the attorneys’ 
fees shall not be taxed in the bill of cost for the reason that the court 
has no legal power to tax it. If it did have the legal power it would 
do so.” 


J. Allen Austin and King, Sapp & King for plaintrffs. 
R. C. Strudwich and C. C. Barnhart for defendants. 


Crarkxson, J. In the case of Bridges v. Pleasants, 39 N. C., 26, cited 
and approved at this term by Hoke, J., in Weaver v. Kirby, ante, 
387, the facts are that a good man, Stephen Justice, made his will 
and, after making certain bequests, directed, “After my will is com- 
pled with, after the above directions, it 1s my will that $1,000, if 
there be so much remaining, be applied to foreign missions and to the 
poor saints; this to be disposed of and applied as my executor may 
think the proper objects, according to the scriptures,” ete. The plain- 
tiffs filed a bill in equity, under the old practice, against the defend- 
ant executor, claiming that they were the testator’s next of kin, and 
that the sum belonged to them as not being effectually given away. 
Hon. George E. Badger, the brilliant lawyer and statesman of his day, 
represented the plaintiffs. He argued that the cy-pres doctrine did 
not prevail in this State, as in England, and his clients, the next of 
kin, were entitled to the fund; that the gift to “foreign missions” and 
to the “poor saints” were too indefinite, and therefore void. Hon. John 
Manning, of blessed memory to his law students and all who knew him, 
in speaking of the cy-pres doctrine to his students, said that Mr. Badger 
argued to this Court that if they should decide against his clients and 
that the cy-pres doctrine did prevail in North Carolina, that he thought 
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the fund should go to the lawyers, that they were the “poor saints.” 
The Court, by Ruffin, C. J., held that the directions were too indefinite 
and void. Mr. Badger’s clients obtained a decree for $1,000—the ‘“‘poor 
saints” got nothing. 

In the instant case, the court below was of the opinion that the 
1,250 attorneys’ fees is no part of the cost to be taxed, and that the 
court had no legal power to tax it. If it did have the power it would 
do so.. We are of the opinion that the court below committed no error 
in not allowing the attorneys’ fees. 

The case of In re Stone, 176 N. C., 337, we do not think is applicable 
to this one. In that case the facts are “that Mrs. Stone, as adminis- 
tratrix, recovered $10,000 for the negligent killing of her husband. A 
controversy arose between her and her only child as to the division of 
this fund. In that action E. P. Stone, uncle of Thomas 8S. Stone, the 
infant, was appointed next friend by the court to protect the interests 
of the infant. In order to do so, he employed counsel to appear in the 
cause, which they successfully prosecuted to this Court, and thence 
followed it to the Supreme Court of the United States. Under the 
final judgment they recovered for the infant $6,500.” Brown, J., in 
that case said: “The prochein ami, or next friend, is aopointed by the 
court to protect the infant’s rights. It is essential that he have the 
assistance of counsel learned in the law. The infant has no power to 
contract as to fees, and in most cases is too young to understand such 
matters. Referring to the duty of the court in respect to infants, in 
Tate v. Mott, 96 N. C., 23, Judge Merrimon says: ‘The infant is in an 
important sense under the protection of the court; it is careful of his 
rights, and will in a proper case interfere in his behals and take, and 
direct to be taken, all proper steps in the course of the action for the 
protection of his rights and interests.’ It would be very singular that 
the courts should assume the duty of seeing that all steps are taken to 
protect the infant’s rights and yet deny to themselves the power to 
compel the payment of the necessary expenses out of the infant’s estate 
recovered in the cause. While the next friend has the power to employ 
counsel to prosecute the action, and it is his duty to do so, he cannot 
take a binding contract for compensation. Honck v. Bridwell, 28 Mo. 
App., 644. The court may fix the attorney’s compensation without 
regard to any contract. 14 Ency. P. and P., 1037, and cases cited; 

Cole v. Supertor Court, 63 Cal., 87.” 
We do not think the cases cited in plaintiffs’ brief—Fortune v. Hunt, 
152 N. C., 715, and Hinnant v. Wilder, 122 N. C., 149-—are applicable 
to the facts in this case. Nor do we think that section 1244 of Con- 
solidated Statutes and subsection 7 thereof applicable, which are as 
follows: “1244. Costs allowed either party.or apportioned in discretion 
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of court. Costs in the following matters shall be taxed against either 
party, or apportioned among the parties, in the discretion of the court.” 
“Subsection 7. All costs and expenses incurred in special proceedings 
for the division or sale of either real estate or personal property under 
the chapter entitled Partition.” “Costs” or “All costs and expenses” 
does not include attorneys’ fees. Attorneys must make contracts with 
their clients for their fees. The courts cannot do for them what they 
have not done for themselves. In the Stone case, supra, the infant could 
not contract, and the court made the allowance. 

In Bank v. Land Co., 128 N. C,, 194, there was a provision in a note 
“with all costs of collection including 10 per cent attorneys’ fees in case 
suit is necessary for collection.” This was held contrary to public policy 
and void. Williams v. Rich, 117 N. C., 235; Brisco v. Norris, 112 
N.C., 677; Tinsley v. Hoskins, 111 N. C., 340. A stipulation in a deed 
of trust for attorneys’ fee was also held invalid. Yurner v. Boger, 126 
N. C., 302. “Attorneys’ fees are not recoverable by successful htigants 
in this State, as such are not regarded as a part of the court costs.” 
Midgett v. Vann, 158 N. C., 128; Dolan v. Trust Co., 189 N. C., 214. 

In Knights of Honor v. Selby, 153 N. C., 207, Manning, J., says: 
“We do not think there was any error, however, in the ruling of his 
Honor, disallowing an attorney’s fee to the plaintiff to be paid out of 
the fund, and ultimately to be taxed against the unsuccessful defendant. 
We do not think such practice has obtained in this State. In Gay v. 
Davis, 107 N. C., 269, this Court said: “There is no statutory provision 
in this State that has been brought to our attention, or within our 
knowledge, that prescribes or authorizes an allowance of compensation 
directly to the counsel of commissioners charged with a particular duty 
by an order of the court, or otherwise, or to counsel of trustees, what- 
ever may be the nature of the trusts wherewith they may be charged. 
Nor is there any general rule of practice prevailing in courts that per- 
mits such allowance to be made. In the absence of statutory provision, 
the courts, in the exercise of chancery powers, make allowances to com- 
missioners and trustees In appropriate cases, and such allowances are 
sometimes enlarged so as to embrace reasonable compensation to counsel 
of such commissioners or trustees, in cases where counsel is necessary 
to a proper discharge of their duties; but 1n such cases the courts are 
careful to see that the services were necessary, that the charges are 
reasonable and are charged against the proper parties.” Byrd v. 
Casualty Co., 184 N. C., 226; Roe v. Jourmgan, 181 N. C., 183; Shute 
v. Shute, 180 N. C., 389. 

We find the law against the contention of the plaintiffs, The court 
below so held, and we can see no error. 

Judgment affirmed. 

30-186 
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ATLANTIC COAST LINE RAILROAD COMPANY v. TOWN OF 
SANFORD ET AL. 


(Filed 14 November, 1923.) 


Appeal and Error—Record—Facts—Injunction. 


Semble, the question of whether the plaintiff railroad company was 
discriminated against in an assessment made against its property by the 
board of aldermen of the town of Sanford is apparently adversely deter- 
mined against it in Guniter’s case, ante, 452; but the final determination 
of this appeal is postponed until the pertinent facts therein are made to 
appear of record; and the order restraining the assessment is reversed. 


AppraL by defendants from Horton, J., at chambers, Lez County, 
14 June, 1923, continuing a restraining order to the final hearing. 


T. W. Davis, Rose & Rose, and Hoyle & Hoyle for piaintiff. 
Williams & Williams for defendants. 


Apams, J. With one or two exceptions, the questions presented in 
this appeal are governed by the decision in Gunter v. Town of Sanford 
et al., ante, 452. 

Section 12 of chapter 15, Private Laws, Extra Session 1921, is as 
follows: 

“That said board of aldermen is hereby authorized and empowered 
to assess upon street railways and others using the streets of the said 
town for the purpose of maintaining tracks thereupon, in any district 
or section created or laid out hereunder, the total cost of paving between 
the rails and for a space of eighteen inches on each side thereof, and, 
in addition thereto, two-thirds of the costs of such improvements made 
over and across railroad and street crossings in such district to be 
assessed and collected as herein provided for assessments upon such 
abutting property, and the railroad tracks and rights of way occupied 
by tracks lying adjacent to, or abutting on or along the streets of the 
town of Sanford, or section of streets, in any district created or laid 
out under this act, for street-improvement work, shall be considered 
abutting property, and shall be subject to the lien of special assessments 
as provided for in this act, to the same extent and in the same manner 
as such assessment may be levied against abutting property on or along 
the opposite side of such street or streets.” 

The plaintiff contends that a large proportion of its property is 
neither adjacent to nor abutting on or along the streets of Sanford, so 
as to be subject to assessment under this or any other section of the 
town charter, and, moreover, that the provisions of this section are an 
unlawful discrimination against the plaintiff. Upon these contentions, 
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as the pleadings now appear, there is allegation by the plaintiff and 
denial by the defendants, without a full disclosure of the facts pertinent 
to the issue joined. The assessment rolls, it 1s true, refer to the plaintiff 
as the owner of abutting property; and while we are not prepared to 
hold or even to suggest or intimate that section 12 is in anywise dis- 
criminatory, as contended by the plaintiff, or that the plaintiff’s prop- 
erty 1s not subject to assessment, as insisted by the defendants, we deem 
it advisable to postpone the final determination of these questions until 
all the pertinent facts are made to appear in the manner authorized by 
the acts under which the defendants were proceeding when the restrain- 
ing order was issued. 

The judgment of his Honor, continuing the injunction to the final 
hearing, is reversed, and this will be certified, to the end that further 
proceeding be had in accordance with law. 

Reversed. 





STATE v. R. J. BURGESS. 
(Filed 14 November, 1928.) 


1. Intoxicating Liquor — Spirituous Liquor — Manufacture — Statutes— 
Criminal Law—Actions—2Joinder—Evidence. 


As to the exception to consolidating the separate indictments against 
the two defendants for the unlawful manufacture of intoxicating liquors, 
quere? And held, that the insufficiency of the evidence to convict one of 
them renders the consideration of the exception unnecessary. 

2. Same, 


Held, the circumstantial evidence in this case was sufficient to convict 
one of the defendants for the unlawful manufacture of intoxicating 
liquor, but the only evidence as to the other, being. that a few minor 
implements were found in the room which he was occupying as a boarder 
with the sons of the first defendant, and also a wet place upon the floor 
of the room, were insufficient to sustain a conviction of the other defend- 
ant. C. S., sec. 44538. 


CLARKSON, J., concurring. CrLark, C. J., concurs in concurring opinion. 


AppEAL by defendant from Stack, J., at April Term, 1923, of Anson. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with manufacturing spirituous liquors in violation of C. S., 4453. 

From a conviction of attempting to manufacture liquor he appeals, 
assigning errors. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
A. A. Tarlton and McLendon & Covinaton for defendant. 
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Stacy, J. The defendant, R. J. Burgess, while working for a short 
time on the new school building in Wadesboro, was a boarder at the house 
of one Tobe Honeycutt. Honeycutt and Burgess were indicted, in sepa- 
rate bills, charged with the unlawful manufacture of spirituous liquors. 
Over objection, the two cases were consolidated and tried together. We 
make no present ruling as to the legality or correctness of this consolida- 
tion. S. v. Stephens, 170 N. C., 745. It is unnecessary to do so. The 
case turns on a demurrer to the evidence. 

There was evidence tending to show the guilt of Honeycutt, but we 
think the conviction of Burgess for an attempt to manufacture liquor 
must be reversed, under authority of 8S. v. Addor, 183 N. C., 687. 

A few days before Christmas, 1922, two deputy sheriffs of Anson 
County searched the premises of Honeycutt for evidence of violation of 
the prohibition law. They found a barrel near the house with some beer 
in it, a galvanized box under the house with some mud on it; also three 
one-gallon jugs and a wet sack with the odor of whiskey about them, 
while a copper still was found in the barn, a short distance away. 

The only evidence tending to inculpate Burgess was an oil stove and 
a copper pipe found in his room and a wet place on the floor of the 
room occupied by him. But it also appeared that this room was used 
by Honeycutt’s two sons when they were at home, and that they caused 
the wet spot on the floor. Burgess was not there at the time of the 
search. 

This evidence, we think, was insufficient to warrant a verdict against 
the defendant, R. J. Burgess, for attempting to marufacture liquor. 
His demurrer to the evidence, or motion for judgment as of nonsuit, 
under C. S8., 4643, should have been allowed. 

Reversed. 


Crarxson, J., coneurring: I concur in the opinicn solely on the 
ground that there was no sufficient evidence to go to the jury on all the 
facts in the case. S. v. Addor, 183 N. C., 687, cited in the opinion, is 
not applicable to the law as it is now written. 

The Legislature of North Carolina passed “An act tc make the State 
law conform to the National law in relation to intoxicating liquors.”’ 
Chapter 1, Public Laws 1923. The sentiment of the people of the State 
was so overwhelming in favor of this act that in the Senate, out of fifty 
members, there were only two votes cast against it. 

The people of North Carolina, at an election held on 26 May, 1908, 
voted against “the manufacture and sale of intoxicating liquors.” (Act 
ratified 31 January, 1908.) The majority was 44,196. The old law had 
many “leaks” in it, and, to meet facts in cases like the Addor case, supra, 
section 4 of the act of 1923, supra, was passed. This section reads: “It 
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shall be unlawful to advertise, manufacture, sell, or possess for sale any 
utensil, contrivance, machine, preparation, compound, tablet, substance, 
formula, direction, or receipt, advertised, designed, or intended for use 
in the unlawful manufacture of intoxicating liquor. It shall be unlaw- 
ful to have or possess any liquor or property designed for the manu- 
facture of liquor intended for use in violating this act, or which has 
been so used, and no property rights shall exist in any such liquor or 
property.” 

The facts in the Addor case, supra, under the present law, would 
make one guilty of a breach of the above section. 


Crark, C. J., concurs in concurring opinion, 





J.C. HALL vy. TOMLINSON CHAIR COMPANY. 
(Filed 14 November, 1923.) 


1. Courts—Discretion—~Issues—Negligence—Assumption of Risks. 


The fact that the defense of contributory negligence and assumption 
of risks was submitted by the trial judge under one issue is not alone 
erroneous, but a matter within his discretion. 


2. Negligence——-Contributory Negligence—Assumption of Risks—Burden 
of Proof—Evidence. 


The burden of proof is on the defendant relying upon its plea of con- 
tributory negligence and assumption of risks as a defense, and he may 
not complain on appeal for his failure to establish it by the verdict of the 
jury on its evidence, on a trial otherwise free from error. 


Appra by defendant from Stack, J., at May Term, 1923, of Daviv- 
SON. 

Civil action, tried upon the following issues: 

“1, Was the plaintiff injured by the negligence of the defendant 
company, as alleged in the complaint? Answer: ‘Yes.’ 

“9. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: ‘No.’ 

“3. What damages, if any, is the plaintiff entitled to recover of 
defendant? Answer: ‘$1,000.’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed, 
assigning errors. 


Raper & Raper for plarntrff.. 
Walser & Walser and Z. I. Walser for defendant. 


Stacy, J. Plaintiff was injured while working at a shaper machine, 
which, it is alleged, was “old, out of date and not safe and suitable for 
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the work being done.” Defense is interposed chiefly upon the ground 
that the machine was very simple; that the danger, such as it was, was 
open and obvious, and that the plaintiff assumed the risk of his injury. 
There was also a plea of contributory negligence. In fact, the pleas of 
assumption of risk and contributory negligence were both submitted 
under the second issue; and this, under authority of Hicks v. Mfg. Co., 
138 N. C., p. 333, is a matter which must be left largely to the legal dis- 
cretion of the presiding judge. 

There was ample evidence tending to show negligence on the part of 
the defendant; and neither the allegation of assumption of risk nor that 
of contributory negligence was established on the hearing. The burden 
of proof rests with the defendant on both of these defenses. Dorsett v. 
Mfg. Co., 181 N. C., p. 261; Fleming v. R. R., 160 N. C., 196. 

The record presents no reversible error, and hence the judgment below 
will be upheld. 


No error. 





L. J. DUFFY vy. CITY OF GREENSBORO. 
(Filed 21 November, 19238.) 


1. Constitutional Law—School Districts—Local Laws—Statutes. 


In conformity with the Municipal Finance Act, a city voted for the 
issuance of bonds, in a certain amount, for purchasing land and erecting 
buildings for public-school purposes, and issued half thereof and con- 
tracted for the use of the full balance of the bonds: Held, a later public- 
local act that enlarged the city limits and recognized therein the inde- 
pendent existence of a public-school district within the former limits is 
not contrary to the provisions of our recent amendmen: to our Constitu- 
tion, Art. ITI, sec. 29. as an attempt to establish a school district, or to 
change the limits of those already established. 


2. Same—Taxation—Bonds—Injunction. 


Where a city has created debts in view of a bond issue for its public 
schools, within its corporate limits, under the provisions of the Municipal 
Finance Act, and thereafter by a local public statute the limits of the 
city are enlarged, but recognizing the independent school district, within 
the old limits, and having previously issued part of the bonds, proceed to 
issue more of them to meet the obligations already incurred before the 
enactment of the local statute, their proposed action is not contrary to 
the provisions of our Constitution, Art. VII, sec. 9, as the authority pre- 
viously conferred imports a liability to taxation; and the further issu- 
ance of the bonds may not be enjoined at the suit of a taxpayer. 


APPEAL by plaintiff from Shaw, J., 12 October, 1923. From Gvit- 
FORD. 

Civil action, to enjoin the city of Greensboro from issuing certain 
school bonds. 
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From an order and judgment denying the relief sought, plaintiff 
appeals, assigning errors. 


Shuping, Hobbs & Davis for plainteff. 
B. L. Fentress and Cooke & Wyllie for defendant. 


Stacy, J. The facts upon which the validity or invalidity of the 
bonds 1n question must be determined are as follows: 

1. In the year 1920 the city of Greensboro duly enacted an ordinance, 
under the Municipal Finance Act, authorizing the issuance and sale of 
its bonds in the amount of $1,000,000; the proceeds derived therefrom 
to be expended in purchasing sites and erecting school buildings thereon 
for use in connection with the city’s public-school system. Said ordi- 
nance was ratified at an election held 18 January, 1921, by the vote of 
a majority of the qualified electors resident within the then city hmits 
of the city of Greensboro. 

2. Contracts for the erection of said school buildings and the pur- 
chase of sites therefor were made and entered into, as one entire pro- 
gram, in a sum equal to the full amount of the $1,000,000 bond issue. 
One-half of the total authorized amount of these bonds has already been 
issued and sold, and the proceeds derived therefrom apphed to the pur- 
poses aforesaid; and the city council is now attempting to issue and sell 
the remaining $500,000 of said bonds. The remainder of this issue 1s 
the subject-matter of the present litigation. 

3. Subsequent to the authorization of said bonds, as aforesaid, the 
General Assembly of North Carolina, at its regular session, 1923, passed 
an act entitled “An act to incorporate the city of Greensboro, to define 
its corporate limits, to repeal the present charter of the present city of 
Greensboro, except as provided herein, to provide for the control and 
support of the present Greensboro School District, and for other pur- 
poses.” This act extended and changed the corporate limits of the city 
of Greensboro and added a large amount of “‘new territory” to the “‘old 
limits.” Said act also provides, among other things, “that the territory 
embraced in the old city mits is and shall continue to be and remain 
an independent school district under the name of the ‘Greensboro School 
District, ” ete.; and, further, that “all obligations of said Greensboro 
School District . . . shall be and remain the indebtedness of said 
district, and the new territory . . . shall not be lable for any part 
of the same, and no tax shall ever be levied or collected in said new terri- 
tory on account of the same.” 

4. The use of all the school buildings and school sites aforementioned, 
and which are wholly within the “old limits” of the city of Greensboro, 
is limited and restricted by the act of 1923 to those inhabitants of the 
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city residing within the “old limits,” and none of the inhabitants of the 
“new territory” may use the same, except upon payment of a fee as pro- 
vided by the board of education. 

5. The sale of the remaining $500,000 bonds is necessary either for 
the payment of obligations incurred in the purchase of said sites and 
the erection of the buildings thereon previous to. the act of 1923, or for 
the payment of notes issued in anticipation of the sale of said bonds. 

Upon these, the facts chiefly relevant, plaintiff seeks to enjoin the 
further issuance of said bonds; and for this position he contends: 

1. That the city council cannot issue the bonds in question as obliga- 
tions of the “Greensboro School District,” for the reason that no such 
school district now exists within the limits of the city of Greensboro; 
and that if such district does exist it was created by the special act 
known as the 1923 charter of the city of Greensboro, and is in violation 
of Article IT, section 29, of the State Constitution. 

2. That the city council cannot limit the levying of taxes for the. 
‘payment of said bonds to property situate within the old city limits of 
Greensboro, such limitation being in violation of Article VII, section 9, 
of the Constitution, which provides: “All taxes levied by any county, 
city, town, or township shall be uniform and ad valorem upon all prop- 
erty in the same, except property exempted by this Constitution.” 

We are convinced that both of these contentions must be resolved in 
favor of the validity of the bonds and against the plaintiffs position. 

In the first place, the Legislature did not undertake, by the special 
act of 1923, to create a new “Greensboro School District” and confine 
it to the old limits of the city of Greensboro. It only recognized and 
retained the district as it then existed and had existed for a number of 
years. Article II, section 29, of the Constitution provides: “The Gen- 
eral Assembly shall not pass any local, private, or special act . . . 
establishing or changing the lines of school districts,” etc. What was 
done by the Legislature of 1923 in no way offends against this provision. 
Roebuck v. Trustees, 184 N. C., p. 145; Coble v. Comrs., 184 N. C., 
pp. 351-355; Burney v. Comrs., 184 N. C., p. 277. 

We think plaintiff’s second contention is equally untenable. McLeod 
v. Comrs., 148 N. C., p. 85; Smith v. Trustees, 141 N. C., 143; U.S. v. 
Memphis, 97 U. S., 284; Demattos v. New Whatcom, 4 Wash., 127; 
Cleveland v. Heisley, 41 Ohio St., 670. In levying the tax for the pay- 
ment of said bonds, the city is doing no more than the bondholders 
could enforce through a court. The court, therefore, should not, at the 
instance of a taxpayer, enjoin the voluntary doing of the very act 
which, in a suit by a creditor, it would order to be done. Smith v. 
Comrs., 182 N. C., 149, and cases there cited. 
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The obligations in question have been incurred, the sites purchased 
and buildings erected thereon, which are wholly within the “old hmits” 
of the city of Greensboro, and they are now being used by the inhabi- 
tants of the old limits exclusively. The city is under obligation to pro- 
vide funds to meet these debts. It can only proceed as authorized by its 
charter. This, we understand, it proposes to do. We have found no 
constitutional inhibition against such procedure. Hammond v. Mchae, 
182 N. C., 754. The levying of the proposed tax to provide for the pay- 
ment of the bonds in question is not forbidden by Article VII, section 9, 
of the Constitution. It is simply a levy upon all taxable property 
within the “Greensboro School District” to pay the debts of that dis- 
trict, already incurred. An obligation of this kind imports a lability 
to taxation, and in the instant case it means that payment can be 
coerced, and that all the taxable values within the old city limits may 
be made available on the claim. Comrs. v. State Treasurer, 174 N. C., 
p. 145. 

Upon the record, the judgment entered below must be upheld. 

Affirmed. 








STATE v. HOMER KEE anp GUS MATTHEWS. 
(Filed 21 November, 1923.) 


1. Evidence—Maps—lIllustrations—Witnesses—Attorney and Client— 
Criminal] Law—Robbery. 


A witness may illustrate his testimony as to objects:and their relative 
position material to the inquiry, by a map made by another than himself, 
when he testifies to the accuracy of the map in relation to his evidence, 
and directly of matters within his own knowledge, and the map is con- 
fined to this purpose and excluded as substantive evidence; and an attor- 
ney under a like restriction may in like manner illustrate his argument 
by drawing a diagram on the floor before the jury. 


2. Evidence—Indictment—Witnesses—Endorsements——Criminal Law. 


Where two bills of indictment have been drawn for the same offense 
at different terms, and one of them has been ignored by the grand jury, 
but the other returned ‘‘a true bill,’ it was competent for the State to 
show by endorsement on the indictment being tried that the names of 
additional witnesses appeared thereon. 


AppeaL by defendant from Finley, J., at April Term, 1923, of Guit- 
FORD. 

Criminal action. The first count in the indictment charged the de- 
fendants with the larceny of money, the property of the Bank of Sum- 
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merfield, and the second count with receiving the monzy knowing it to 
have been stolen. There was a general verdict of guilty, and from the 
judgment the defendant Matthews appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Bennett & Porter and E. Garland Brown for the apvellant. 


Apams, J. About eleven o’clock in the forenoon of 29 May, 1922, a 
young man who was unknown to the occupants entered the business 
apartment of the Bank of Summerfield, holding in his hand a “blue 
steel pistol with a six-inch barrel of .38 caliber.” After trying in vain 
to lock the cashier and a director in the vault he retired from the bank 
with bills amounting to sixteen hundred and fourteen dollars. In 
November or December he was imprisoned in the jail of Rockingham 
County and was there identified as the defendant Kee. 

Both defendants lived in High Point within a hundred yards of each 
other and were not unacquainted. About two hours before the larceny 
occurred they were seen together near Summerfield in an Oldsmobile 
owned by Matthews. They were then on the Hillsboro road, which at a 
short distance from the village intersects with the road from Greens- 
boro. After overtaking or meeting two witnesses by whom they were 
identified, the defendants separated. One got out of the car and went 
towards Summerfield; the other turned the car around but finally 
arrived at the same destination by another route. Upon his arrival 
there Kee tarried a short while near a warehouse and afterwards went 
to a lumber pile from which he had an unobstructed view of the bank. 
When he entered the building he went from this pile of lumber and 
passed by it in making his escape after the larceny was committed. 
There were several circumstances tending to show that he and Matthews 
were acting 1n concert and that the raid on the bank was the result of 
their criminal conspiracy. There was evidence to the contrary, but the 
exceptions do not require its recital. 

The conduct of the defendants in approaching the village and their 
whereabouts after arriving there were momentous to the prosecution, 
and, for the purpose of showing the relative situation of several objects, 
resort was had to maps or diagrams which were used to illustrate the 
testimony of certain witnesses. It is argued by the appellant that the 
opposing attorneys prepared a diagram which was used by a witness 
during his examination, and that it should have been prepared by the 
witness himself. But the witness said that he knew where the various 
objects were situated and that “the map is a pretty fair representation” 
of them. Moreover, his Honor carefully restricted the testimony to the 
situation of objects of which the witness had personal knowledge, and 
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emphasized the ruling that the diagram was not substantive evidence 
but used only for the purpose of illustration. In the admission of this 
evidence there was no error. S. v. Whiteacre, 98 N. C., 753; Dobson v. 
Whisenhant, 101 N. ©., 646; Burwell v. Sneed, 104 N. C., 118; Riddle 
vu. Germanton, 117 N. C., 888; Andrews v. Jones, 122 N. C., 666; 
S.v. Harrison, 145 N. C., 408. In 8. v. Rogers, 168 N. C., 114, the wit- 
ness testified that the map used was “approximately correct,’ and the 
court said, “It could hardly have been otherwise, being made at the time 
and merely to illustrate his evidence. This did not render the map in- 
competent as a part of his testimony, for the defendant doubtless made 
the most of it by arguing that therefore his whole testimony was only 
approximately correct.” 

During his argument one of the attorneys for the prosecution drew a 
diagram on the floor. The court permitted its use only for the purpose 
of illustrating the State’s contentions as to the location of the premises, 
and in doing so respected the principle maintained in the decisions 
which have just been cited. His Honor held expressly that the diagram 
was not evidence. The objection to this testimony is therefore without 
merit. 

There 1s one other exception. At different terms two bills of indict- 
ment, charging the defendant Matthews with the offense of which he 
was convicted, were sent to the grand jury. The first was ignored; the 
second was returned “a true bill.” On the cross-examination of a wit- 
ness for the State the defendant proved the return of the first bill and 
the discharge of the defendant. The State on the redirect examination 
was allowed to show, not what took place in the grand jury room or 
what any member of the grand jury said, but merely that on the second 
bill were endorsed the names of additional witnesses. We see no suffi- 
client cause for holding that this evidence was incompetent. 

The record is free from reversible error. Let this be certified. 

No error. 





HILL & BROOKS vy. LOUISVILLE AND NASHVILLE RAILROAD COM- 
PANY, SOUTHERN RAILWAY COMPANY, SEABOARD AIR LINE 
RAILWAY COMPANY, NORFOLK SOUTHERN RAILROAD COM- 
PANY. 

(Filed 21 November, 1923.) 


1. Evidence—Witnesses—Opinion—Facts at Issue—Questions for Jury. 
The opinion of a nonexpert witness Is generally restricted to proof of 
facts within his personal knowledge; and this does not permit him to 
express his opinion concerning matters which the jury are required to 
decide. 
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2. Same—Expert Witnesses—Negligence—Carriers-—Rail roads. 


An expert witness may only testify his opinion, within the confines of 
his professional experience, upon a supposititious statement of facts if 
found by the jury to exist upon the evidence, and where common carriers 
are sued for damages caused by their alleged negligence to a shipment 
of a carload of mules, while in transitu, he may not testify that, from 
their condition after the arrival of the shipment, as he then saw them, 
the damages were caused by exposure to the weather, or that the mules 
which had penumonia had been so exposed, these questions being of facts 
in issue for the jury to decide, and incompetent as expert opinion. 


APPEAL by defendant S. A. L. Railway Co., from Harding, J., at 
March Term, 1923, of Union. 

Civil action. There was allegation with evidence that the Louisville 
and Nashville Railroad Company received a carload of horses and mules 
to be transported over the lines of the defendants from East St. Louis, 
Ill., to Oakboro, N. C., and there to be delivered to the plaintiffs; that 
the animals were in good condition when shipped and bruised and dis- 
eased when delivered; and that their damaged conditio: was caused by 
the negligence of the defendants. 

The defendants excepted to the introduction of the testimony herein 
stated. 

By Dr. Spencer: 

“Q. State whether or not you have an opinion satisfactory to your- 
self, Doctor, as to whether or not the condition of these animals as you 
saw it was due to the exposure to the weather, the inclemency of the 
weather? A. Yes, sir. 

“Q. What is your opinion? A. I think those that developed pneu- 
monia had been exposed. Possibly others had, too.” 

By J. D. Love: 

“Q. State whether or not in your opinion the condition which you 
saw these animals in was caused by the treatment—state in what respect 
you think their condition was caused by the treatment they received? 
A. By their laying over.” 

By C. T. Brooks: 

“Q. What did the appearance of these horses indicate was the cause 
of their condition? A. Bad treatment. 

“Q. In what respect? A. It seemed to me they had heen in an awful 
bad, nasty place and were awful gaunt, and had no great thing in the 
way of food and water.” 

The jury found that the alleged injuries were caused by the negli- 
gence of all the defendants except the Seaboard, and assessed the plain- 
tiffs’ damages at $1,650. The defendants, except the Seaboard, appealed. 
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Parker & Craig for the plaintiffs. 
Vann & Milliken and John M. Robinson for the defendants. 


Apams, J. In the law of evidence no principle is more familiar than 
that which ordinarily excludes the opinion of a nonexpert witness. 
One who is called to testify is generally restricted to proof of facts 
within his personal knowledge, and is not permitted to express his 
opinion concerning matters which the jury are required to decide. 
Omne sacramentum debet esse de certa scientia. McKelvey says, 
“Upon the question of the existence or nonexistence of any fact m 
issue, whether a main fact or evidentiary fact, the opinion of a witness 
as to its existence or nonexistence is inadmissible.” Evidence, 172. 
The principle is abundantly sustained by our decisions. Wullinax et. 
Hood, 174 N. C., 607; Deppe v. KR. B., 154 N. C., 528; Gilliland v. 
Board of dweation, 141 N. C., 482; Pump Co. v. R. R., 1388 N. C.,, 
301; Cogdell v. R. #., 1380 N. C., 314. 

In AMule Co. v. R. R., 160 N. C., 2538, Dr. McMackin, an expert 
veterinarian, was asked to state his opinion as to the cause of a mule’s 
death, based upon his knowledge and experience and his post mortem 
examination. He answered, “My opinion is that the mule was jammed 
up in the ear.” The Court said: “This evidence was improperly ad- 
mitted. The question required him to testify not only as to the condi- 
tion of the mule when he examined him, which was proper, but to go 
further and give his opinion as to the existence of a fact which was 
almost, if not quite, the equivalent of the one directly involved in the 
issue. It would have been competent to have asked him if the death 
of the mule could have been caused by being jammed in the ear, or, if 
the jury should find from the evidence that the mule had been jammed 
in the ear and had received no other injury, could the death, in his 
opinion, be attributable to the jamming as its cause—that is, was it 
sufficient of itself to cause the death. A question similar to the one 
admitted in this case by the court was asked in Summerlin v. R. R., 133 
N. C., 551, and excluded by the court, and we sustained the ruling, upon 
the ground that the witness was called upon to state a fact of which he 
had no personal or competent knowledge, and not merely the opinion 
of an expert. The opinion of the witness should be based upon facts 
admitted or found, or upon his personal knowledge, and not upon the 
assumption of the fact. The question should, therefore, be hypothetical] 
or rather supposititious, in form, following the precedents as settled by 
our decisions. S. v. Bowman, 78 N. C., 509; S. v. Cole, 94 N. C., 958; 
S. v. Wilcox, 182 N. C., 1120, and Summerlin v. R. R., supra. The 
Court, in Hitchcock v. Burgett, 38 Mich., 501, held that “a physician 
cannot be asked his opinion as to the cause of an injury, judging merely 
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from the condition in which he found the patient, and without anv 
knowledge as to how it took place.” See, also, National Umon ». 
Thomas, 10 App. Cases (D. C.), 277; Carpenter v. H. T. Co., 71 N. Y., 
574; Van Zandt v. Ins. Co., 55 N. Y., 179; Lumber Co. v. A. R., 151 
N. C., 217, and cases cited at page 222.” 

It is clear that the evidence excepted to was admitted through inad- 
vertent disregard of this rule, and that the witnesses were permitted to 
make known their opinion and judgment on questions which should have 
been submitted exclusively to the determination of the jury. Other 
exceptions present serious questions which may not arise again, and we 
refrain from discussing them. For error in the admission of evidence, 
the defendants are entitled to a 

New trial. 





JOHNSON WADE v. HENRY W. GIBSON. 
(Filed 21 November, 1923.) 


Appeal and Error—Prejudice—New Trials—Evidence—Judgment by De- 
fault Set Aside—Affidavit as to Merits. 


Where upon cross-examination the defendant admits that a judgment 
by default had been taken against him, but afterwards set aside, that it 
was the fault of his attorney and not of his own, whereupon the plain- 
tiff's attorney insinuates that the defendant was laying the blame upon 
his former attorney, a good man since deceased, it is prejudicial error to 
the plaintiff for the trial judge to admit the affidavit of the deceased 
attorney upon which the judgment by default had been set aside, giving 
his opinion of the merits of the defense, the matter being both irrelevant 
and not in the form required for the competency of evidence. 


AppeaL by plaintiff from Harding, J., at March Term, 1923, of 
ScoTLAND. 

Civil action. The action is to recover a small strip of land alleged 
to be in the wrongful possession of defendant. There was denial of 
plaintiff’s ownership, and on issues submitted there was a verdict for 
defendant. Judgment on the verdict, and plaintiff excepted and ap- 
pealed, assigning errors. 


Cox & Dunn for plaintiff. 
W. H. Weatherspoon and E. H. Gibson for defendant. 


Hoxer, J. On the hearing, plaintiff introduced a line of deeds cover- 
ing the land in controversy, and offered evidence tending to show owner- 
ship, and that defendant was in possession of a small part of said land, 
asserting title to same. Defendant, showing deeds for a lot adjoining 
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plaintifi’s, claimed and sought to establish title to the locus in quo by 
adverse possession, and offered evidence in support of his claim. Evi- 
dence in rebuttal by plaintiff. The defendant, a witness in his own 
behalf, testified to facts tending to show adverse occupation, and on 
cross-examination said that a judgment by default had been taken 
against him in the cause and afterwards set aside. That he had em- 
ployed Mr. G. B. Patterson, now dead, to look after his case, and that 
Mr. Patterson had told plaintiff he would do so. Thereupon plaintiff’s 
counsel, in the form of a question, said to witness: “And so you are 
now blaming Mr. Patterson, a good man now dead, for letting judg- 
ment be taken against you?” To this the witness made no response. 
Thereupon defendant was allowed to introduce, over plaintifi’s objec- 
tion, an affidavit of Mr. Patterson explaining why he had failed to 
attend to defendant’s cause in proper time, and containing averment 
further that, after examination of defendant’s deeds and testimony of 
his possession, affant 1s of opinion that defendant has a record title to 
said lands and has been in the peaceable and quiet possession of same 
for more than seven years prior to commencement of this action, and 
has a good and meritorious defense to same. 

In our opinion the admission of this affidavit over plaintifi’s objec- 
tion was clearly reversible error. It was not competent on the issue, 
and if it had been, was not in the form required for its proper reception 
as evidence. True, his Honor, in admitting the affidavit, said that it 
would not be considered in the question of title or possession, but only 
to repel the charge or insinuation that defendant blamed Mr. Patterson, 
but the affidavit was irrelevant and incompetent for any purpose. And 
presenting as it did, in defendant’s favor, the opinion of his own at- 
torney on the merits of the issue, its admission was inevitably and 
highly prejudicial and should not have been received in evidence. 

For the error indicated there must be a new trial of the issue, and it 
is so ordered. 

Error. 





WILLIAM COBLE vy. J. J. MEDLEY et At. 
(Filed 21 November, 1923.) 


Execution Against the Person—Assault—Issues—Verdict—Pleadings. 
The complaint in an action for damages alleged that the defendant 
did “unlawfully, wilfully and maliciously” commit an assault upon the 
plaintiff, with pistols, to his great hurt and injury, and the verdict of the 
jury established the fact that the assault was wrongful and unlawful, 
assessed the damages, excluding recovery of punitive damages: Held, 
upon the return of the execution against the defendant’s property un- 
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satisfied, execution against his person could not be issued in the absence 
of evidence sustained by the verdict, that the assault was wilful and 
malicious, and the answer to the first issue, that the assault was wrong- 
ful and unlawful as ‘alleged in the complaint,’ is insufficient for the 
purpose. 


Apprat by plaintiff from Harding, J., at chambers, July, 1923, from 
ANSON. 

Civil action to recover damages for an alleged wilful, malicious and 
negligent assault. 

Plaintiff filed his complaint, alleging that the defendants did “unlaw- 
fully, wilfully and maliciously commit an assault on the plaintiff with 
pistols,” to his great hurt and injury. 

Defendants filed answer, alleging that they were acting within what 
they honestly believed to be their rights and proper self-defense as offi- 
cers of the law in attempting to arrest and actually arresting the plain- 
tiff. 

To this the plaintiff filed a reply alleging that the defendants were 
grossly negligent in the discharge of their duties, etc. 

Uspon the issues thus joined, at the October Term, 1921, the jury 
returned the following verdict: 

“1, Did the defendant wrongfully and unlawfully injure the person 
of the plaintiff as alleged in the complaint? Answer: ‘Yes.’ 

“2. If so, what damages by way of compensation is the plaintiff en- 
titled to recover: Answer: ‘$300,’ 

“3. What punitive damages, if any, is the plaintif entitled to re- 
cover? Answer: ........... 

Judgment on the verdict | in favor of plaintiff. Execttion having been 
issued against the property of the judgment debtors and returned un- 
satisfied, plaintiff moved before the clerk, on 26 May, 1923, for execu- 
tion against the person of two of the judgment debtors, to wit, Sid 
Dabbs and Wade Flake. This motion was disallowed and affirmed on 
appeal to the judge of the Superior Court at the June Term, 1923. 
From the order of the Superior Court, disallowing plaintiff’s motion, 
he appeals, assigning same as error. 


W. R. Jones, Sykes & Brown, and A. A. Tarlton for plaintiff. 
McLendon & Covington for defendants. 


Stacy, J. There is but one question presented by this appeal: Is the 
plaintiff, on the instant record, entitled to execution against the person 
of two of the judgment debtors? We think not. 

In the first place, it will be observed, there is no finding by the jury 
that the assault was committed wilfully or maliciously, but only wrong- 
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fully and unlawfully. True, the issue uses the expression, ‘as alleged 
in the complaint,” and the complaint coutains an allegation of wilful 
and malicious injury, but in the reply this 1s reduced to an allegation 
of a grossly neghgent injury. It would be highly technical to say the 
issue did not inelude the allegation of the reply as well as that of the 
complaint, simply because it closed with the words “as alleged in the 
complaint.” None of the evidence adduced on the hearing appears in 
the statement of case on appeal, and hence we cannot say whether the 
allegation of the complaint, as distinguished from that of the reply, 
has been sustained. It is not specifically included in the issue submitted 
to the jury; and their failure to award any punitive damages would 
seem to negative a finding of malice or wanton disregard of the plain- 
tiff’s rights. To warrant an execution against the person of the judg- 
ment debtor, after plaintiff has exhausted his remedy against the prop- 
erty of the defendant, where the cause of arrest 1s set out in the com- 
plaint (Peebles v. Foote, 83 N. C., 102), the same must be sustained by 
the evidence and established by the verdict. Oakley v. Lasater, 172 
N.C., 96; McKinney v. Patterson, 174 N. C., 483; Ledford v. Emerson, 
143 N. C., 527. 

In the case of Huntley v. Hasty, 182 N. C., 279, chiefly relied on by 
plaintiff, there was not only a cause of arrest set forth in the complaint, 
but the jury also awarded exemplary damages, as disclosed by the 
record on file in the clerk’s office, though this fact does not appear in 
the case as reported. 

C.S., 768 (1), authorizes an arrest and holding to bail, among other 
cases, “where the action is for injury to person or character”; and C.S., 
673, authorizes an execution against the person of the judgment debtor 
‘Sf the action is one in which the defendant might have been arrested.” 
In such case the person arrested may be discharged, after judgment and 
without payment, only by surrendering all of his property in excess of 
$50. Fertilizer Co. v. Grubbs, 114 N. C., 470. The effect of an execu- 
tion against the person of the judgment debtor, therefore, 1s to deprive 
the defendant in the execution of his homestead exemption and of any 
personal property exemption over and above $50. C.S., 1631 et seq. 

In the light of these provisions, the law as applicable to the present 
case is clearly stated in Oakley v. Lasater, supra, as follows: 

“In Dellinger v. Tweed, 66 N. C., 206, often affirmed since; Gill v. 
Edwards, 81 N. C., 76, and other cases in Anno. Ed., it is held that the 
homestead and personal property exemption can be asserted against a 
judgment in an action of tort. We think, therefore, that an execution 
against the person which would deprive the defendant of his homestead 
and personal property exemption cannot issue where the judgment is 
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for an injury sustained by negligence or accident, but only when the 
injury has been inflicted intentionally, or maliciously; that is, there 
must be some element of violence, fraud, or criminality. This is the 
true dividing line between those cases which affirm Dellinger v. Tweed 
and those which seem to depart from it. For instance, in Moore v. 
Green, 73 N. C., 394, the defendant was held in an actioa for hbel. In 
Long v. McLean, 88 N. C., 3, the action was for wrongfully taking and 
converting personal property. In Kinney v. Laughenour. 97 N. C., 325, 
the action was for seduction. In Burgwyn v. Hall, 108 N. C., 489, the 
action was for false arrest. All these and similar cases come under the 
express provisions of Revisal, 727 (now C. S., 768), anc: embrace some 
element of violence, fraud, or criminality. It is otherwise when the 
‘Injury to property’ 1s committed negligently or accidentally.” 

Upon the record, plaintiff’s motion for execution against the person 
of the judgment debtor was properly disallowed, as it does not appear 
from the verdict that the injury was inflicted intenticnally or mali- 
ciously, or In wanton and reckless disregard of the plaintiff’s rights. 

Affirmed. 





STATE vy. J. J. EFIRD. 
(Filed 21 November, 19238.) 


1. Criminal Law — Felony — Assault —— Misdemeanors -~ Conviction — 
Sentence—Indictment, 


Upon an indictment for a felony, including an assault against the per- 
son and supporting evidence, the jury may acquit of the felony, and find 
the defendant guilty of an assault, and upon the return of the verdict 
of guilty, the defendant may be sentenced to imprisonment for any term 
allowed by law for a conviction on an indictment of like character. 
C. S., sec, 4639. 


2. Same—Grand Jury. 


An assault on a female by a man, or by a boy over eighteen years old, 
is a misdemeanor, and the offense charged in the indictment must be pre- 
sented or found by the grand jury within two years from the time it was 
committed. C. S., secs. 4215, 4512. 


3. Criminal Law—-Misdemeanors—Statutes——-Limitation of Actions— 
Motions—Arrest of Judgment—Appeal and Error. 


Where there is only evidence that a misdemeanor for which a defend- 
ant is being tried is barred by the two-year statute, a motion in arrest of 
judgment after verdict will not be sustained, it being required that to do 
so the fact upon which the motion may be sustained appear of record 
proper, the “case on appeal’ not being a part thereof. 
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Where there is evidence tending to show that the State has failed of its 
proof that the misdemeanor charged by the indictment had been com- 
mitted within the two years, the exception of the defendant may be based 
upon the refusal of the court to give a proper prayer for instruction upon 
this evidence, and not by a motion in arrest of judgment after verdict, 
time not being of the essence of the offense charged. 


APPEAL by defendant from Stack, J., at July Term, 19238, of Sranry. 

Criminal action. The defendant was indicted for rape. The jury 
convicted him of an assault on a female, he being over 18 years of age, 
and he appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
J. R. Price and Rk. L. Smith for defendant. 


Apams, J. When a person 1s indicted for rape or for any other felony 
which includes an assault against the person of another, it is lawful for 
the jury to aequit of the felony and to find a verdict of guilty of an 
assault if the evidence warrants such finding; and when such verdict is 
found, the court has power to imprison the defendant for any term 
allowed by law in case of conviction on an indictment for an assault of 
hke character. C. S., sec. 4639. An assault on a female person by a 
man or boy over eighteen years old is punishable as a misdemeanor, and 
all misdemeanors are to be presented or found by the grand jury within 
two years from the time they are committed and not afterwards. C. §., 
sees. 4215, 4512. 

There was evidence tending to show that the assault of which de- 
fendant was convicted was committed more than two years before the 
prosecution was instituted; and after the verdict was returned, but 
before judgment was pronounced, the defendant moved the court to 
arrest the judgment on the ground that the prosecution was barred by 
the lapse of time. We think his Honor properly denied the motion. 

By “arrest of judgment” is meant the refusal of the court to enter a 
judgment for some cause apparent upon the record, the “case on appeal” 
not being a part of the record proper. 1 Archbold’s Cr. P. and P., 573; 
2 Bishop’s New Cr. Pro., sec. 1182; Clark’s Cr. Pro., 492; S. v. Potter, 
61 N. C., 338; 8S. v. Matthews, 142 N. C., 621. 

In 8. v. Roberts, 19 N. C., 541, Cheef Justice Ruffin said: “Judg- 
ment can be arrested only for matter appearing in the record, or for 
some matter which ought to appear and does not appear in the record. 
If a bill of indictment be found without evidence, or upon illegal evi- 
dence, as, upon the testimony of witnesses not sworn in court, the 
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accused is not without remedy. Upon the estabhshment of the fact, the 
bill may be quashed. S. uv. Cain, 1 Hawks (8 N. C.), 352. Or the mat- 
ter may be pleaded in abatement. But the judgment can:ot be arrested, 
for it is no part of the record, properly speaking, to set forth the wit- 
esses examined before the grand jury, or the evidence given by them, 
more than it 1s to set out the same things in reference to the trial before 
the petit jury.” 

This principle has been maintained with uniformity in many subse- 
quent decisions. S. v. George, 30 N. C., 324; 8. v. Potter, supra; 8. v. 
Douglass, 68 N. C., 500; S. v. Walker, 87 N. C., 541; &. v. Lanier, 90 
N.C., 714; 8S. v. Sheppard, 97 N. C., 402; 8S. v. Davies, 126 N. C., 1007; 
S. v. Carpenter, 1738 N. C., 769; S. v. Lemons, 182 N. C., 828. When 
proof is required to support it, the objection must be taken by a motion 
to quash or by a plea in abatement. S. v. Bordeaux, 93 N. C., 560. 

It will be noted that the defendant’s motion in arrest is not based 
upon any error apparent in the record, but upon the testimony of wit- 
ness tending to show that the offense was committed more than two years 
before the prosecution was begun. All our decisions ave to the effect 
that this is not a sufficient cause for arresting the judgment of the 
court. Time is not of the essence of the offense charged in the indict- 
ment or of which the defendant was convicted, and this Court has ex- 
pressly held.1n such cases that, while the burden is upon the State to 
show that a misdemeanor was committed within two years before the 
beginning of the prosecution, the defendant should take advantage of a 
failure to make such proof by a request to the court for proper instruc- 
tion to the jury. S. v. Francis, 157 N. C., 612. In the instant case 
there was no prayer for instructions and no motion to dismiss the action. 
Indeed, if the defendant relied on the bar of statute there is nothing 
in the record to show that he brought such defense to the attention of 
the court by any prescribed method until after the verdict was returned. 

What we have said disposes of the defendant’s further objection that 
the court failed to instruct the jury as to the statute of limitations. 
The exception to the judgment is formal and requires no comment. 

We have not discussed the question whether the bar of the statute 
would be available to the defendant upon the indictment and the evi- 
dence which was introduced because, as indicated, this defense is not 
properly presented, and concerning it, it 1s not necessary to express an 
opinion. We find no error which entitles the defendant to a new trial. 

No error. 
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STATE vy. WILL WALTON, FLOYD WALTON, JULE BETHEA, Attas 
JULI HASTERLING, Ann WILL McLEAN, arias WIL] SHAW. 


(Filed 21 November, 1923.) 


1. Murder—Evidence—Accessories—Questions for Jury—Trials—Nonsuit. 
Evidence in this case that the defendants, charged with being acces- 
sories before and after the fact of murder, were with the principals in 
an automobile, aiding and abetting them, at the time and place of the 
offense committed, who had since fled the country to avoid the trial; 
that the deceased was found unconscious and in a dying condition the 
morning following the night in which the deed was done; and cireum- 
stanees tending to show that the defendants had afterwards aided the 
escape of the principals in the automobile: Held sufficient upon the 
facts of this case to sustain a verdict of conviction of the charge of being 
accessories to the murder before and after the fact; and their motion 
as of nonsuit at the close of all of the evidence was properly denied. 


2. Same—Statutes. 
Under the provisions of C. S., sees. 4175-4177, it is not required that the 
principals be first convicted of the charge of murder to convict the acces- 
sories thereto, either before or after the fact, upon sufficient evidence. 


3. Same, 

Where there are three charged as principals with murder, the ac- 
guittal of one of them, the others having fled the jurisdiction of the 
court, does not of itself acquit the prisoners on trial as accessories before 
or after the fact; when the evidence of their guilt of the offense charged 
is sufficient both as to them as accessories and the principals directly 
charged with the murder. 

4. Murder—Evidence—Anger. 

Where the anger of the parties towards the deceased is a cirecum- 
stance to be considered with other evidence as tending to show the act 
of murder by the principals, and that the defendants were accessories 
thereto, a witness may testify the conclusion of his mind that they were 
angry when he saw them together just preceding commission of the 
offense. 

5. Same—Identity of Principal—Motive-—Effect upon Accessory. 

Kvidence was competent on this trial of the defendants as accessories 
to a murder, as to the identity of one charged as principal thereto; and 
the effect of his acts and conduct upon the accessories upon the former's 
hearing a statement which evidenced a motive for the killing. 


Appear by defendants from Sinclair, J., at August Term, 1928, of 
HOKE. 

This was an indictment charging Len Walton, Cyrus McLean and 
Will McLean, alias Will Shaw, with the murder of Dewey Castleberry. 
The second count charged Floyd Walton, Will Walton and Jule Bethea, 
alias Jule Easterling, with being accessories before the fact of such 
murder; and the third count charged Floyd Walton, Will Walton and 
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Jule Bethea with being accessories after the fact of said murder. Len 
Walton and Cyrus McLean were fugitives from justice and, therefore, 
not on trial. Will McLean, alias Will Shaw, was acquitted by the jury. 
Floyd Walton, Will Walton and Jule Bethea were convicted upon a 
general verdict of guilty upon the other two counts, and from the judg- 
ment upon such conviction the two Waltons and Jule Bethea appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Smith & McQueen and Currie & Leach for prisoners. 


CrarK, C. J. Dewey Castleberry, the deceased, was found desper- 
ately wounded near a cross-roads, about six miles from Red Springs in 
Hoke County, on Sunday morning, 15 July, 1923. Lae in the after- 
noon of the day before, the deceased had some difficulty while driving 
his Ford car along the road with the prisoner Floyd Walton, who was 
himself driving a Chalmers car, the property of Henry McNeill. The 
cause of the difficulty docs not appear but it was shown that Dewey 
Castleberry, a white man, fired a pistol at Walton and wounded him 
in one of his arms. Later that afternoon Will Walton, Floyd Walton 
and Jule Bethea went to Red Springs to have Floyd’s wound attended 
to. Between 8 and 9 o’clock that night they were shown to have been 
at Red Springs. Truby Castleberry, a brother of the deceased, testified 
that when they came into the drug store where he was at the time, that 
Floyd Walton said they were going to “get my brother that night; he 
said my brother had shot him through the arm; that he was on the 
road near Baxter McLean’s, near a swamp, when my brother shot him 
in the arm. He said the three of them were going to get my brother 
that night and I told him to let the officers do that.” ‘The defendants 
were all colored men. 

After Floyd’s wound was attended to by the doctor, these three left 
in the Chalmers car and went towards the cross-roads where the de- 
ceased was found desperately wounded the following mcrning. Truby 
Castleberry also testified that this Chalmers car used bv the- prisoners 
had only one light burning. 

T. J. Jones, driving a horse and buggy, left Red Springs that Satur- 
day night after dark. He lived about three-quarters of a mile from the 
eross-roads at which Dewey Castleberry was shot. He testified that as 
he was driving along that Saturday night he met some one near the 
place where Castleberry was shot and this person stopped him. He is 
under the impression that such person was Len Walton. There were 
two more persons standing off near there but he did not recognize them. 
One of these persons had a gun in his hand. He also met a car going 
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towards Red Springs having only one light, about half a mile from 
where Castleberry was found next morning. Driving on past this place 
about 800 yards he stopped at the house of A. L. McLendon, and while 
talking to him both of them heard three gunshots in the direction of the 
cross-roads. 

McLendon testified that Jones stopped at his house about a quarter 
past nine o’clock, and while he was there there was some shooting taking 
place about the cross-roads, and that Jones told him that some one had 
held him up at the cross-roads and he thought he was going to be robbed 
when he was stopped, and that he took the man who stopped him to be 
Len Walton. McLendon and Jones had a clear view of this cross-roads, 
which was 547 yards off, and before they heard the shots they saw two 
automobiles come up to the cross-roads and both of these stopped, and 
soon after they heard the shots. 

Both Jones and McLendon early the following morning went to the 
cross-roads and found Dewey Castleberry desperately wounded with 
the left side of his head bloody and mangled by shot from a shotgun. 
He was alive when they got there but unconscious. They testified that 
he had evidently ridden to this place in his Ford car and was sitting in 
it when shot, for the top of the machine showed this and the wind-shield 
in front was broken as though the gun had been fired at close range. 
On the right-hand side of the car, their testimony is that they saw tracks 
which indicated that a man was sitting down there on his haunches. 
On the left-hand side of the road they found the print of the toes of a 
man’s shoes and the print of his knees on the ground, indicating that 
he was on his knees, and they found a gun-shell just a few steps from 
these knee-prints and another gun-shell on the pubhe road a few feet 
off. They also found another shell where Castleberry’s Ford left the 
road and ran out in the cotton patch. A physician, Dr. Johnson, was 
secured by the neighbors immediately that Sunday morning, and he 
carried Castleberry to the hospital in Fayetteville where he lingered 
until the following Saturday morning. The doctor described the wounds 
which he said caused the death of Castleberry. 

Truby Castleberry left Red Springs after the Chalmers car containing 
Floyd Walton, Will Walton and Jule Bethea, in a Ford car, and passed 
them. They followed him going in the, direction of the cross-roads at 
which his brother was killed. This Chalmers car belonged to Henry 
MeNeill, but was lent by him to Floyd Walton that afternoon and was 
returned to him about 11 o’clock that might, the defendants Will Wal- 
ton, Floyd Walton and Jule Bethea being still in it. 

After Floyd Walton was shot by Castleberry, and on his way to Red 
Springs, he stopped at Duffie’s Station, and when he arrived there a 
big crowd gathered around him. Soon after, Cyrus McLean ran out 
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and cranked up his car, which was a Ford two-seated runabout, saying 
at the time that he was going home to get his gun. The witness, Wille 
MecByrde, heard him say that Castleberry had shot J]floyd Walton. 
Cyrus McLean came back soon and inquired if the Chalmers had come 
back, and then went down the road in his car. There was another man 
in the car with him, but the witness could not identify him as it was 
after dark. 

John McLean passed the cross-roads, at which Castleberry was after- 
wards shot, somewhere about 8 o’clock that night and saw three men 
there, two of whom were in the cotton patch and the other in the road. 
The witness did not recognize the two in the cotton patch but recog- 
nized Len Walton as the man in the road. 

Ernest Jordan passed along the road at this point between 8 and 9 
o’elock that night traveling in a Ford touring ear. He saw a Ford 
roadster standing just a few steps from the cross-roads. There were 
seven or eight men there at that time, two or three in the car and two 
or three around the car. Len Walton stepped from behind the car and 
motioned witness to stop, which he did, and recognized the man at the 
steering wheel of the roadster as Cyrus McLean but did not recognize 
the others. After passing this point the witness met Dewey Castleberry 
coming from Red Springs and going towards the place he had just left. 
~ Major McNeill also passed this point, driving a mule, between 8 and 
9 o’clock that night. There was a one-seated car on the right-hand side 
of the road and two people in it. There was also a men standing on 
the edge of the road who asked him, “Did you see Mr. Castleberry down 
the road; he shot my brother this afternoon and I want to see him.” 
He recognized the man by his voice as Len Walton. 

Baker, an officer at Red Springs, corroborated Truby Castleberry that 
Will Walton told the officers they had better take care of Mr. Castle- 
berry that night; if the officers did not, they would. The crowd with 
Walton seemed to be pretty angry and talked.angrily about the affair. 
The night watchman at Red Springs testified to the same purport. 

Ralph Livingston lived about 500 yards from the spot where Castle- 
berry was shot. He saw the Chalmers car pass with Floyd Walton, 
Will Walton and several other colored people in it. The car passed 
within eight or ten feet of him. After passing, it came back again and 
went toward Duffie’s Station, and then came back ‘past lis house right 
after the shooting occurred. This witness heard the shooting, which 
occurred about twenty minutes past 9 o’clock by his time. At that time 
the car was going at a very rapid rate of speed. 

The above is a summary of the evidence pertinent to charge from 
which it would appear that the jury adopted the view that the appel- 
lants did not do the killing, but aided and abetted Cyrus McLean and 


N.C.) FALL TERM, 1923. 489 





STATE U. WALTON. 


Len Walton in the murder, for they convicted these three defendants 
of being accessories, both before and after the fact. Both Cyrus McLean 
and Len Walton disappeared from the community after the killing. 
All these witnesses, the deceased, and the defendants lved in the com- 
munity. 

From the fact that Floyd Walton did not return the Chalmers car to 
Henry McNeill until 11 o’clock, and from the other circumstances in the 
case, the jury drew the inference that these defendants also assisted 
Cyrus MeLean and Len Walton in making their escape after the killing. 

We think his Honor properly refused to enter a nonswit at the con- 
clusion of the State’s evidence and at the conclusion of all the evidence. 
The exception that the court permitted the witness Jones to testify that 
he took the man who held him up at the cross-roads that night to be 
Len Walton was properly overruled. S. v. Spencer, 176 N. C., 7135; S. ev. 
Lytle, 117 N. C., 808, and 8S. v. Thorp, 72 N. C., 186. The court prop- 
erly permitted Willie McBryde to testify, as above, to what Cyrus 
McLean said and did upen his hearing that Dewey Castleberry had shot 
Floyd Walton. 

Cyrus McLean and Len Walton were identified by the witness as two 
of the men apparently lying in wait for Castleberry at the cross-roads. 
There was sufficient evidence to justify the jury 1n finding that this was 
a joint enterprise upon the part of all the parties engaged directly in 
the killing or encouraging it. 

It was not necessary to prove that Cyrus McLean and Len Walton 
killed Castleberry, for it was unnecessary to find the principals guilty 
under the present statute—C. S., 4175, 4177—-before the jury could find 
the other defendants guilty of being accessories. The evidence brought 
out was admissible in every respect in the case against the parties on 
trial. 

There was also exception to the court permitting the policeman to 
testify that the crowd present in Red Springs at the time they went to 
secure a doctor for Floyd Walton seemed to be angry about the shooting 
of Floyd. This was a conclusion of the mind as to the mental condition 
of the parties, and admissible. S. 0. Spencer, 176 N. C., 709; Renn v. 
hi. di VO N.C... 128: 8. 1. Lean, 156 N.C., 643: 

The defendants make a further objection that Will McLean, who was 
tried for the murder of Castleberry, having been acquitted, the verdict 
necessarily would result in the acquittal of the other defendants charged 
with being accessories before and after the fact of the killing. But the 
charge in this case is that the defendants were accessories both before 
and after the fact. The acquittal of McLean was not an acquittal of 
Len Walton and Cyrus McLean. C. 8., 4175 to 4177, inclusive, is 
directly applicable to the facts of this case. S. v. Bryson, 173 N. C., 
R03: Sn. Reid VERN. C.. 745. 
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It is not necessary to consider the other exceptions. Of the three 
parties charged with the murder, one was acquitted anc. the other two 
were fugitives from justice, and therefore not on trial. These defend- 
ants were on trial as accessories both before and after the fact, and we 
cannot say that there was not evidence from which the jury properly 
could arrive at the verdict that they were guilty as charged. Taking all 
the evidence into consideration, there was certainly mcre than a sus- 
picion that these parties were accessories before the fact, and there was 
sufficient evidence in the movement of the car, of which these defend- 
ants were in possession, to justify the conclusion that they also partici- 
pated in the escape of the two men charged by the grand jury with the 
murder. They were not convicted because not on trial, but the evidence 
pointed to them as guilty of the murder, and the eviderce, though cir- 
eumstantial, was properly submitted to the jury upon the charge that 
these prisoners were accessories to the murder. 

No error. 





W. N. PARKS anpD EMMA V. PARKS v. BOARD OF COUNTY COMMIS- 
SIONERS OF LENOIR COUNTY anp FRANK RHEM, SvupERINTENDENT 
OF COUNTY Roaps oF LENOIR CounrTY. 


(Filed 21 November, 1923.) 


i. Highways — Counties — Statutes — Repeal — Agencies for Relocating 
Highways. 

Construing the various statutes comprising the road laws of Lenoir 
County: Held those of 1907 were repealed by the Public-Local Laws of 
1913, ch. 46, and the later act was modified to the extent subsequent 
statutes were in conflict with any of its provisions, leaving in force and 
effect section 18, requiring, for the change or relocation of a highway, 
the matter be referred to the county superintendent of roads and the 
patrol superintendent, who shall make report to the boarcl of county com- 
missioners for their action, and held that this procedure must be fol- 
lowed, leaving no other course discretionary with the board of commis- 
sioners. 


2. Same—Statutory Powers—Discretionary Powers. 


Where a county road law provides that certain officials or agents of the 
county shall go upon the lands for the purpose of relocating a county 
highway, and make recommendation for the action of the county com- 
missioners, giving the owner of the lands sixty days to file his petition 
for the ascertainment of his damages, with right of appeal to the courts, 
ete., no notice of the entry by the county’s agents upon the lands is re- 
quired to be given the owner, and he must proceed, if he so desires, by 
petition, within the time limited by the statute for the ascertainment of 
his damages for the relocation of the highway on his lands. 
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3. Constitutional Law-~—Taking of Property—Just Compensation—Federal 

and State Constitutions. 
While, so far as North Carolina is concerned, the only organic law 

requiring just compensation to be paid the owner for taking his land for 
a public use, as the relocation of a highway thereon, is to be found in the 
Federal Constitution, and relates to such matters as are cognizable by 
the United States courts thereunder, the principle is grounded in natural 
equity and applies to the internal matters of State government as a part 
of the laws of this State. 

4, Highways—Relocation—Statutes—-Damages—N otice—Local Boards— 
Courts. 
Notice must be given to the owner of land for the assessment of dam- 
ages claimed by him in accordance with a statute, for the relocation of a 
highway thereon, before final determination thereof by the local board 
to which the statute refers it. 


Crviz action. Restraining order, heard before Grady, J., at cham- 
bers, from Lenorr. Appeal by plaintiffs from order vacating restrain- 
ing order. 

The complaint alleges that the defendant 1s the Board of County 
Commissioners of Lenoir County, composed of H. E. Moseley, R. R. 
Rouse, Hugh Bryan, J. R. Fields and Norman West, and Frank Rhem 
is the duly appointed and acting superintendent of roads of Lenoir 
County. That the plaintiffs own certain land in Moseley Hall Township, 
Lenoir County—116 acres, and 98 acres of same aré cleared and in culti- 
vation. That on the north of this land Garland Waters and others are 
in control of a millpond on which is situated a grist-mill. That the 
millpond is not on the LaGrange-Kinston Highway, but is situated on 
two or more public roads or paths, one of which leads to the LaGrange- 
Kinston Highway. That certain people, without the consent of plain- 
tiffs, for the past two years have been going over their land from the 
public road to the mill. That at a meeting of the Board of Commis- 
sioners of Lenoir County on Monday, 9 July, 1923, a resolution was 
passed whereby the establishment and location of a road across the 
plaintiffs’ lands was authorized and directed. Said resolution is as 
follows: 

“OrDER OF Boarp oF CoMMISSIONERS 


“North Carolina—Lenoir County. 


“In the Matter of Petition for Public Road from the Old Kinston- 
LaGrange Highway to Waters’ Millpond. 


“At an adjourned meeting of the Board of Commissioners of Lenoir 
County, under date of Monday, 9 July, 1923 (said meeting being held at 
such time and place pursuant to an adjournment of the regular meeting 
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on the first Monday in July), a petition having been presented request- 
ing this board to open, locate and maintain a public road from the old 
Kinston-LaGrange public road to Waters’ millpond, and the said peti- 
tion having been carefully considered and examined, and it appearing 
that the same is signed by a large number of citizens of the county, 
especially of the citizens of Moseley Hall Township, end the petition 
being further examined and it appearing that the said Waters’ millpond 
is a place where there is maintained a regular grist-mill that grinds for 
toll, and is a public mill; and further, that the said millpond is now 
being used as a local resort and place for bathing, and that a large num- 
ber of the public go to said place for the aforesaid purposes and for 
other public purposes, and that for some time there has been a roadway 
from the said old Kinston-LaGrange public road to Waters’ mill across 
the land of W. N. Parks, and now located on his ground, but that said 
road has not been declared a public road or taken over by the county. 

“Tt is now, therefore, ordered by the board that a public road be and 
hereby is located and shall be maintained from the old Kinston- 
LaGrange public road to Waters’ mills, and that in the judgment of this 
board the same will be advantageous to the public, and such is found to 
be a fact. It is further ordered that the said road so located be taken 
over, established and maintained by the county for the benefit of the 
publie as a branch or neighborhood road under the terms of the special 
local act of the Legislature of North Carolina applicable to Lenoir 
County, and to that end that the width of said road shall be 24 feet. 
That the same shall be located along the line of the present location of 
the road across the land of W. N. Parks, but that such location may be 
shortened or straightened under the direction of this board. That the 
present road as now located shall remain open as a public road until the 
relocation, straightening and shortening of said road shall take place 
under the terms of this order, said board finding that such is necessary 
and advantageous to the public. 

“Tt is further ordered that R. R. Rouse be authorized and directed to 
proceed under the terms of this order to lay out and locate said road, 
and to keep open the present road as now located until the final reloca- 
tion, straightening and shortening of the said road may be made, and 
the said Rouse is authorized to take the matter up with W. N. Parks on 
behalf of this board, and to otherwise carry out the terms of this order, 
and report his action hereunder to this board. 

“Tt is further ordered that all the rights of W. N. Parks for any 
damage to which he is entitled shall be reserved, and he is allowed to 
file his claim as is provided by law in the special loca. act applicable 
to Lenoir County. 
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“A copy of this order will be delivered to W. N. Parks by said Com- 
uuissioner R. R. Rouse.” 

That the resolution was irregular and not in compliance with the 
statute. That, pursuant to the resolution, R. R. Rouse, one of the 
defendants, went upon the land of plaintiffs and attempted to locate, 
establish and open a road across the lands of plaintiffs and across the 
land that had on it growing crops. That the road attempted to be 
located traversed a distance of more than three times the nearest dis- 
tance from the said publie road to the bridge at the millpond. That 
the distance from the said public road to the bridge at the muillpond 
does not exceed 300 yards, and goes through woodland, not in cultiva- 
tion—high, dry land—and land on which a road could be easily and 
conveniently constructed. That there is already a well-defined woods 
path leading from the public road to the bridge near the millpond, and 
the construction of a road through the woods will occasion no damage 
fo any one. 

The plaintiffs further allege: 

“That the defendant by its act has attempted to convert the lands of 
the plaintiffs to its own use, without notice and without hearing. 

“That Mr. H. E. Moseley, chairman of the board of county commis- 
sioners, had assured, some time previous to 9 July, the plaintiff, W. N. 
Parks, that the board would give him proper hearing before any action 
was taken in regard to the location of this road. 

“That the road to the said millpond is, and would be, used mainly by 
children of irresponsible age and by insolvent people, they using it for 
the purpose of enjoying the water of the millpond; that these heretofore 
have oceasioned considerable damage to the crops and lands of these 
plaintiffs, and for that reason these plaintiffs have been compelled to 
stop passage over this path. 

“That the location of this road as attempted to be located, through 
the cleared land of these plaintiffs, would work unnecessary and irre- 
parable damage to the lands of these plaintiffs.” 

Wherefore, these plaintiffs pray: 

“7, That the defendants and each of them, their agents and em- 
ployees, be restrained and enjoined from locating or attempting to locate 
the said road across the cultivated land of these plaintiffs, as provided 
in the resolution of the Board of Couuty Commissioners of Lenoir 
County. 

“2. That defendants, and each of them, be ordered to appear and show 
cause why this restraining order should not be made permanent.” 

The complaint was duly verified, and Judge F, A. Daniels issued a 
restraining order citing the defendants to appear before Judge H. A. 
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Grady at Clinton, 24 July, 1923, to show cause why the restraining 
order should not be made permanent. 

The defendants, in their answer, deny that the individual members 
of the board of county commissioners are proper or necessary parties. 
It is not denied that the plaintiffs or any one of them is the owner of 
certain lands referred to in this action across which a roadway to 
Waters’ mill is now, and had for some time in the past been, located, at 
present a distance of 700 yards across said land, and w.en straightened 
or relocated under the order it will be a distance of about 450 yards 
across said land. 

They admit that a portion of the land is under cultivation. They 
allege the true facts in reference to the new road to be “that Waters’ 
mill and millpond is situated on the north side of the present paved 
State highway from Kinston to Goldsboro, and that between the said 
paved highway and the said millpond runs an old sand-clay public road 
from Kinston to LaGrange, and that in order for travelers to reach 
said mill and millpond from said two above-mentioned public roads 
they must travel across the lands of various persons, including the land 
of the plaintiff, unless they go a very indirect and circuitous route, and 
could only then reach said millpond from a roadway which is not a 
public roadway, and which, even if it was a public roadway, would 
cause great inconvenience for the vast majority of the public who 
desire to go to and from the said millpond. It is expressly denied that 
the said millpond is situated on any public road or path, it being situated 
only upon a private path or way, which should not be adopted by the 
authorities of Lenoir County as the only public way to said mill, and 
which has not been adopted as a public road or way by the defendants, 
in their judgment and discretion, which they are authorized to exercise 
under the law. 

Defendants further allege “That the said millpond has been developed 
into a public summer resort and bathing place, and has for years been 
used as a public grist-mill, and that the vast majority of its patrons and 
the public who desire to go to said mill and have business thereat come 
from the LaGrange section, from Kinston, LaGrange end other points 
along the paved highway aforesaid, and along the old sand-clay road 
above mentioned, and that at present hundreds of persons daily go to 
said Waters’ pond, the number being larger on holidays and week-ends. 
That for thirty years in the past, continuously, a road has gone across 
the lands of the plaintiffs and others, with their entire consent, connect- 
ing Waters’ millpond with both of the above-mentioned public roads, 
and for the past ten years said road across plaintiffs’ land has been 
located just as it is now located, and has been thus used, without any 
objection whatsoever on the part of the plaintiffs. It is admitted that 
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at a regular adjourned meeting of the Board of County Commissioners 
of Lenoir County, duly held on Monday, 9 July, 1923, a petition was 
presented, requesting that a public road be laid off and adopted from 
the LaGrange-Kinston Highway to Waters’ millpond, to the end that 
the urgent needs of the public might be properly met, and because the 
said road which has been used for years had never theretofore been 
taken over as a public road, but had merely been used by the publie 
without objection, and by the consent of the property owners, including 
the plaintiffs; and, pursuant to said petition, the matter having thereto- 
fore been carefully examined by the said board, an order was duly and 
unanimously passed, under and in accordance with the authority vested 
in said board by the special acts of the Legislature of North Carolina, 
constituting road laws of said county, and appearing in chapter 259, 
Public Laws 1907, and chapter 46, Public Laws 19138, and a copy of 
said order was forthwith delivered to plaintiffs. That all things as 
contemplated by law applheable were duly considered and done by the 
defendant board, and a copy of the action so taken is the resolution 
that is set forth in plaintiffs’ complaint. That, further, said board, in 
its said action, exercised the authority vested in it by law in the utmost 
good faith, which was based upon the necessities and advantages of the 
whole public. It was admitted that R. R. Rouse, under authority of the 
board, went upon the land to carry out the order of the board. 

The answer further alleges that, by some means unknown to the 
defendant, a large quantity of nails were concealed in the road, which 
the defendant is advised, informed and believes, and so avers, did serious 
injury to the automobiles of those who entered said road. 

It is further alleged that the said road connecting the two aforesaid 
public roads with Waters’ millpond, as now located, have been used 
without objection for the past ten years, but that the location of the 
public road as contemplated in the aforesaid order has not yet been 
determined, but that, in accordance with said order, the said present 
road is to remain open as a public road until the relocation, straighten- 
ing and shortening of the said road shall take place under the terms of 
said order. That the action of the said board has at all times been for 
the purpose of meeting its duty to the public, and that it has acted in 
good faith. 

The defendants ask judgment: 

“1. That the temporary order hereinbefore entered be vacated,” ete. 

On the hearing the plaintiffs presented a petition, signed by 113 per- 
sons, as follows: ‘We, the undersigned citizens of Lenoir and Wayne 
counties, being familar with the: location and condition of the road 
leading to Waters’ millpond, recommend that the road be not located 
through the cleared land of W. N. Parks and through the cleared land 
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of J. E. Jones. We are fully satisfied that the convenience of the public 
will be served by the location of this road through the woodland of 
W. N. Parks and J. E. Jones to Waters’ millpond.” 

The defendants presented a petition, signed by 285 persons, as fol- 
lows: “We, the undersigned citizens of Lenoir County, realizing the 
importance, convenience and need of a public road from the LaGrange- 
Kinston Highway to Waters’ millpond, do hereby petition the county 
comiissioners of Lenoir County to open and construct a public road 
from said highway to said pond.” 

Numerous affidavits were presented to the court, on the hearing by 
plaintiffs and defendants, sustaining their respective contentions. An 
affidavit, signed by 20 persons, alleged that the road through the cleared 
land of plaintiffs and others to the millpond, is 773 yards farther than 
through the woodland of plaintiffs, and others, to the old Kinston and 
Jason Road. | | 

The judgment rendered on the hearing is as follows: 

“This cause coming on to be heard before me, Henry A. Grady, resi- 
dent judge of the Sixth Judicial District, this 24 July, 1923, upon the 
motion of the plaintiffs to continue the restraining order issued herein 
by Hon. Frank A. Daniels, and returnable before me this day; and it 
appearing to the court, from an inspection of the record and exhibits 
filed, that the board of commissioners have made an order providing for 
the laying out of a public road across the lands of the plaintiffs; and 
the court being of the opinion that said matter lies entirely within the 
discretion of said board of commissioners and is not subject to review 
by the court, and there being no allegation in the complaint that said 
board of commissioners has abused the discretion reposed in it by law, 
it 1s, therefore, ordered and adjudged that the restraining order hereto- 
fore issued in this cause be, and the same is hereby, vacated and dis- 
solved; and said board of commissioners will proceed under the resolu- 
tion referred to in the pleadings. 

“Tt is further ordered that said board of commissioners be permitted 
to proceed to use the old path or cartway, referred to in the pleadings, 
as a public road; but, as to the relocation of said road, or widening the 
same, said board will defer action until the rights of the plaintiffs can 
be passed upon by the Supreme Court.” 

A further order was made, that the plaintiff W. N. Parks be restrained 
and enjoined from interfering with the use of the road as now located, 
CIC; 

The above are all the material facts necessary for a proper under- 
standing of the case. 


J. iF. Thomas and R. D. Johnson for plaintiffs. 
Cowper, Whitaker d& Allen for defendants. 
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Cuiarxkson, J. The defendants contend that the order of the board 
of county commissioners was “in accordance with the authority vested 
in said board by the special acts of the Legislature of North Carolina, — 
constituting road laws for said county, and appearing in chapter 259, 
Public Laws 1907, and chapter 46, Public Laws 1913.” The refer- 
ence to chapter 46, Public Laws 1913, should be, and was intended to 
be, “Public-Local Laws of North Carolina, Session 1913.” It will be 
noted that the repealing clause in the 1913 act says: “That chapter 259 
of the Public Laws of 1907 and all the laws and clauses of law in con- 
fliet with this act are hereby repealed.” 

The road acts, before mentioned, and the subsequent road acts for 
Lenoir County, were intended to make a more efficient system of roads 
for the county, better maintenance and more permanent construction. 
Chapter 391, Public-Local Laws 1919 (repeals chapter 46, Public-Local 
Laws 1913 and amendatory acts ‘only in so far as the same are modi- 
fied by and inconsistent with this act”) provided for a $2,000,000 bond 
issue to be voted by the people, and created a highway commission for 
the purpose of expending this money “for the purpose of building and 
constructing its public roads, highways and thoroughfares of durable 
materials and in permanent manner,” ete. This highway commission 
was to exist until the proceeds of the sale of the bonds, ete., under the 
act were expended in building hard-surfaced and dependable roads and 
permanent bridges. The people voted for these bonds, and Public-Local 
Laws, chapter 119, Laws 1921, and chapter 24, Extra Session 1921, 
validated and legalized the issue to cure certain irregularities, and for 
other purposes. Public-Local Laws, chapter 466, Laws 1921, desig- 
nated the hard-surfaced roads to be constructed. Chapter 458 provided 
certain districts, five, and each to select a county commissioner. Lenoir 
County, from these constructive acts, was one of the forerunners of 
hard-surfaced, durable county roads and maintenance of same in North 
Carolina. 

From a careful examination of the road acts of Lenoir County, the 
only authority we can find for locating new roads 1s set forth in Public- 
Local Laws 1913, ch. 46, sec. 18, which is as follows: 

“That, subject to the approval of the said board, the county superin- 
tendent of roads and the patrol supervisor are hereby empowered to 
locate or change any part of the public roads of Lenoir County, when in 
their opinion the same would be advantageous to the public; and when 
any person or persons on whose land the new road or a part thereof is 
to be located claims damages therefor, and within sixty days files a 
petition before the said board asking for a jury to assess such damages, 
the said board, within not less than twenty days nor more than sixty 
days after the completion of the said road, shall order a jury of three 
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disinterested freeholders to be summoned by the sheriff or constable as 
provided by law, who shall give said landowner, or his local representa- 
tives, forty-eight hours notice of the time and place when and where 
the said jury will meet to assess the damages; and the said jury, being 
duly sworn, 1n considering the question of damages shell also take into 
consideration the benefit to the owner of the land, and if such benefit 
shall be considered equal to or greater than the damages sustained, then 
the jury shall so declare, and shall in any event repovt in writing its 
findings to the board of commissioners for revision or confirmation: 
Provided, that if the said landowners be nonresidents of the county and 
have no local representative, it shall be deemed sufficient service of such 
notice for the sheriff or constable to forward by mail a written notice 
of the purpose, time, and place of such meeting of said jury to the last 
known post-office address of such landowner seven days in advance of 
such meeting, and also to post a notice for seven days at the courthouse 
door in said county.” 

This section provides a method of locating new roads. The method 
provided must be substantially followed. 

“Where the owner of land seeks to recover damages for the injury 
resulting from the location of a railroad on his land, he must pursue 
the remedy prescribed by the charter of the railroad company, as this 
statutory provision takes away by implication the common-law remedy 
by action of trespass on the case.” JAfcIntire v. R. R., 67 N. C., 278. 
See S. v. Lyle, 100 N. C., 508; R. BR. v. McCaskill, 94 N. C., 746; Allen 
ve. R. R., 102 N. C., 381. Where the Legislature has prescribed a 
method of procedure, the statute on the subject must ordinarily be 
followed. Proctor v. Comrs., 182 N. C., 59. 

“Tt is the accepted principle, declared and upheld in numerous de- 
cisions with us, that courts may not interfere in a given case with the 
exercise of discretionary powers conferred on these local administrative 
boards for the public welfare, unless their action is so clearly unreason- 
able as to amount to an oppressive and manifest abuse of their discre- 
tion.” Lee v. Waynesville, 184 N. C., 568, citing Dula v. School Trus- 
tees, 177 N. C., 426-4381; Crotts v. Winston-Salem, 170 N. C., 24; New- 
ton v. School Committee, 158 N. C., 186-188; Jeffress v. Greenville, 154 
N. C., 490; Rosenthal v. Goldsboro, 149 N. C., 128; Small’ v. Edenton, 
146 N. C., 527; Ward v. Comrs., 146 N. C., 5384; Durham v. Rigsbee, 
141 N. C., 128; Tate v. Greensboro, 114 N. C., 392; Brodnax v. Groom, 
64 N. C., 244. See, also, Cotton Mills v. Comrs., 184 N. C., 227, and 
Edwards v. Comrs., 170 N. C., 448. 

From a careful reading of section 13 of the Road Act, supra, the 
method to locate any road in Lenoir County is as follows: 

(1) The county superintendent of roads and the patrol supervisor 
are empowered to locate the public road. when in their opinion the same 
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would be advantageous to the public. <A report to this effect should be 
made to the Board of County Commissioners of Lenoir County. The 
commissioners can approve or disapprove the location. If the location 
is approved, then, 

(2) The person or persons on whose land the new road, or a part 
thereof, is to be located claims damages therefor shall, within 60 days, 
file a petition before the said board asking for a jury to assess such 
damages. After the completion of the road, the board shall order a 
jury, ete. The board shall then proceed, as set forth in said section, 
and act. 

We think the method provided in the act requires no notice to the 
landowner when the road is first located. The county superintendent 
of roads and the patrol supervisor have the power to locate the public 
road (subject to the approval or disapproval of the board of county 
commissioners), or to take a surveyor, or other person or persons, if 
they see fit, and do what is necessary for the purpose of locating the 
road. The going on the land by the employed agents of the county and 
locating the road is sufficient notice. It can hardly be conceived that in 
pubhe matters of this kind those who are clothed with authority should 
not in this, and all other public matters, act with courtesy in carrying 
out the governmental right. It is frequently a perplexing problem to 
tell how far the individual has to yield his personal and property rights 
for the common good. Sometimes in carrying out the idea of the 
“greatest good to the greatest number,” when it strikes the individual 
as to his own personal or property rights being affected, he would rather 
the application be applied to his neighbor. The taking of private prop- 
erty for public use by paying just compensation is a part of the funda- 
mental right that the legislative branch of the government can grant 
to a county or other agencies. The present act should be carefully 
administered as it goes as far as any act of this kind; and, while it 
makes for efficiency, the individual is affected and his rights should be 
earefully guarded. 

“Notwithstanding there is no clause in the Constitution of North 
Carolina which expressly prohibits private property from being taken 
for public use without compensation; and although the clause to that 
effect in the Constitution of the United States applies only to acts by 
the United States, and not to the government of the State, S. 7. New- 
som, 5 Iredell (27 N. C., 250), yet the prineiple is so grounded in 
natural equity that it has never been. denied to be a part of the law of 
North Carolina.” Johnston v. Rankin, 70 N. C., 555; 8S. v. Lyle, 100 
N. C., 497. 

Under the special statute for Lenoir County the “person or persons 
on whose land the new road or a part thereof is to be located claims 
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damages therefor and within 60 days files a petition before the said 
board asking for a jury to assess such damages.” This claim must be 
made within the statutory time. f&. R. v. McCaskill, supra; Dayton 
v. Asheville, 185 N. C., 12. 

“On the back of the telegraph blank was the usual requirement that 
any claim for damages must be presented to the con.pany in writing 
within sixty days after filing the message. This regulation has been 
held reasonable and valid in Sherrill v. Tel. Co., 109 N. C., 527, and has 
been often approved since.” Bennett v. Tel. Co., 168 N. C., 498. The 
State Highway Act allows 60 days. Road Commission v. State High- 
way Commission, 185 N. C., 56. 

The assessment of damages after the road is located is well settled in 
this State. Melntire v. &. #., supra; R. KR. v. McCaskill, supra: 
S. v. Mclver, 88 N. C., 690. Notice need not be given the owner 
unless required by the statute, as to entry on land-—notice must be 
given as to assessment of damages. S. v. Jones, 189 N. C., 616; Dur- 
ham v. Rigsbee, 141 N. C., 181; Kinston v. Loftin, 149 N. C., 255; Jen- 
nings v. Highway Com., 183 N. C., 68; 2d Lewis’ Eminent Dom., 
sec. 66. 

The powers that can be granted to local governmental agencies unless 
restrained by constitutional prohibition are broad and comprehensive. 
The powers when granted should be exercised with care and caution. 

“Unless prohibited by the Constitution, the power of the State to 
appropriate private property to public use extends to every species of 
property within its territorial jurisdiction, and where a public-local act 
creates a county highway district and gives to it, broadly and without 
restriction, the right to condemn private property for h:ghway purposes, 
the power so given will include dwelling-houses, trees and yards of the 
owner of land lying upon the roadway, unless such power is excluded 
under general or other State laws applicable.” Clifton v. Duplin High- 
way Commission, 1838 N. C., 211; Gunter v. Town of Sanford, ante, 
452. 

From the record the statute, Public-Local Laws of 1918, ch. 46, has 
not been substantially complied with. This cause is remanded to the 
end that the county superintendent of roads of Lenoir County and the 
patrol supervisor locate the road as pointed out in this opinion, and the 
procedure be as herein indicated. That the order in the record signed 
by the court below restraining and enjoining W. N. Parks continue in 
force in accordance with the order. That the cost in this cause be 
equally divided between the parties plaintiff and defendant. As herein 
modified, judgment is affirmed. 

Modified and affirmed. 
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W. W. PARLIER v. J. J. MILLER ano W. W. MILLER, ADMINISTRATORS 
or E. B. MILLER, DECEASED. 


(Filed 21 November, 1923.) 


1. Contracts—Parol—Statute of Frauds—Promise to Pay Debt of An- 
other—Mortgages—Deeds and Conveyances—Consideration, 


A purchaser of land received his deed therefor and gave back a mort- 
gage, which was registered, for the balance of the purchase price secured 
by his notes under seal, and thereafter conveyed his equity to a third 
person in consideration of a certain cash payment and his grantee’s 
parol promise to pay off the mortgage debt: Held, the parol agreement 
for the payment of the mortgage debt was not a promise to pay the debt 
of another required by the statute of frauds to be in writing (C. 8.. 
sec. 887), and is valid and enforceable as a direct obligatton of his 
grantee supported by a sufficient consideration. 

2. Same—Parties——Privies—aActions. 

Where the grantee of the mortgagor has agreed as a part of the pur- 
chase price of lands to assume the payment of a mortgage thereon, the 
mortgagee, as the one for whose benefit the contract was made, though 
not strictly a privy thereto, may maintain his action thereon, both 
against his mortgagor and the grantee in the latter’s deed. 

3. Same-—Notes Under Seal—-Limitation of Actions. 

Where the grantee of a mortgagor of lands has assumed, under a valid 
agreement, to discharge the mortgage. debt, evidenced by notes under 
seal, the ten-year statute of limitations applies. C. S., sec. 487. 

4, Evidence—Motions—Nonsuit. 

Upon a motion to nonsuit plaintiff, the evidence will be considered in 

the light most favorable to him. 


AppPEAL by plaintiff from Lane, J., at July Term, 1923, of Asue. 

Civil action. The essential facts in the case are that on 11 October, 
1910, W. W. Parlier, the plaintiff, and his wife, Ida Parher, executed 
and delivered to one J. F. Brown and wife, Julia Brown, a deed in fee 
simple to a tract of land containing about 45 acres in Watauga and 
Avery counties, and the deed was recorded. That to secure the balance 
of the purchase-money on the land, J. F. Brown made a mortgage of 
even date on the land to W. W. Parher, the plaintiff, for $300, ev1- 
deneed by three bonds under seal dated 11 October, 1910, of $100 each, 
due on 11 October, 1911, 11 October, 1912, and 11 October, 1913. The 
mortgage was duly recorded. That no part of the bonds have been 
paid. That thereafter, in the fall of 1911, J. F. Brown and wife sold 
the land deeded to them by plaintiff and his wife to E. B. Miller and 
made a deed to him for the land. That E. B. Miller is dead and the 
defendants are his administrators. That at the time Miller purchased 
the land from Brown, the Parher mortgage was duly recorded in 
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Watauga and Avery counties, where the land was situate. That at 
the time Miller purchased the land from Brown and the deed was made, 
the following agreement took place between them in regard to the Par- 
lier bonds and mortgage, as testified to by the following witnesses for 
plaintiff : 

S. S. Revis testified: “I knew E. B. Miller and know W. W. Parher. 
T had a conversation with E. B. Miller with reference to notes executed 
by J. F. Brown to W. W. Parlher for lands in Watauga County and 
Avery County. I have no interest in this suit. E. B. Miller, in this 
conversation, told me that he was to pay what was behind to Mr, Parher 
or would sell to Parlier; that he did not know what he would do, but 
would do one or the other. E. B. Miller told ime what Brown sold the 
land to him at and what the stock was worth and what was behind, 
and that he had to sell out to Parlier at what it cost him or he would 
have to pay the Brown notes to Parher. Said he was to pay Mr. Parher 
what My. Brown owed on the land. Miller told me he got the land 
for the consideration that he was to pay Mr. Brown $100 and pay the 
notes of $300 that Brown owed Parlier. 

“The conversation I had with E. B. Miller was in the late fall of 
1911. About two or three years after this, E. B. Miller told me that 
he had never done anything about settling with Parlier, and said he 
wanted to sell out to Parlier, if he could.” 

Mrs. Julia Brown testified: “I am the wife of J. F. Brown, and I 
was present when my husband sold the land to E. B. Miller, the Parher 
land. We executed a deed to E. B. Miller for the land, and at the time 
the deed was made, my husband told Mr. Miller that he owed Mr. 
Parlier and had executed and delivered three notes of $100 each to Mr. 
Parher and that they had not been paid, and told him about the mort- 
gage to Mr. Parlier, and Mr. Miller said he would teke them on his 
own risk and pay whatever there would be to pay on them—that is 
just what he said. 

“BE. B. Miller agreed with my husband to pay the notes he had given 
to W. W. Parlier, but I cannot tell you just when it was—about a year 
or so after Mr. Brown gave the notes.” 

The suit was started 1 December, 1919. The deed from Parlier and 
wife was made to Brown and wife. Brown alone signed the mortgage 
to plaintiff, but as Brown and wife signed the deed to Miller, this fact 
is not material. 

At the conclusion of all the evidence, the defendants made a motion 
to nonsuit. The court below allowed the motion, and plaintiff excepted 
and appealed to this Court, and assigned as error the court’s granting 
the nonsuit and signing judgment of nonsuit. 
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Chas. B. Spicer and Park & Johnston for plaintiff. 
F. A. Linney and T. BE. Bingham for defendants. 


Crarkson, J. We think the court below erred in granting defendants’ 
motion to nonsult. | 

The promise made by E. B. Miller (defendants’ intestate) to J. F. 
Brown to pay W. W. Parlier the notes of $300 that Brown owed Par- 
her under the facts im the case, if true, was a binding contract, founded 
on a valuable consideration and enforceable. J. F. Brown owed W. W. 
Parlier $300 and interest, balance of purchase-money of land that was 
deeded to himself and wife by Parlier and wife. He gave Parlier a 
mortgage on the land to secure the $300-—three bonds of $100 each. 
When J. F. Brown and his wife conveyed the land to E. B. Miller, 
if the evidence is true, Brown told him what was due on the land, and 
as part of the consideration, or purchase price of the land, Muller 
agreed to pay the $300 bonds and mortgage on the land that was owing 
to Parlier. From the evidence, E. B. Miller received a deed for the 
land and promised to pay the debt on it. 

“An assignee of a note secured by a mortgage is entitled to the full 
benefit of the mortgage; and where the mortgagor has conveyed the 
mortgaged land, subject to the payment of the mortgage debt, and it 
has successively been conveyed to several grantees, one to the other, each 
assuming in his deed the payment of said debt, a holder for value of 
the note thus secured, under the equitable doctrine of subrogation, has a 
right of action, not only against the mortgagor of the lands for what- 
ever balance on the note the foreclosure fails to satisfy, but also against 
the several grantees of the land, who successively and from each other 
assumed the indebtedness secured by the mortgage, and evidenced by 
the note sued on.” Baber v. Hanie, 163 N. C., 588. The assumption 
of the debt need not be in writing. 

The matter is fully discussed and the principle above set forth sus- 
tained by Walker, J., in Rector v. Lyda, 180 N. C., 577. The same 
learned Judge wrote the Baber case, supra. See Woodcock v. Bostic, 
118 N. C., 822; Way v. Transportation and Storage Co., ante, 224. 

We deduce from the authorities that it is well settled that where a 
contract between two parties is made for the benefit of a third, the 
latter may sue thereon and recover, although not strictly a privy to the 
contract. ) | 

It is well settled that a direct action will lhe against the promissor 
when the promise to pay the debt of another arises out of some new 
and original consideration of benefit or harm, moving between the 
principal contracting parties. 
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_ The defendants filed no brief and did not argue the case in this Court. 
In the answer the learned counsel for the defendarts, among other 
defenses, relied on the statute of frauds and the three-year statute of 
limitations. The statute of frauds, which is as follows, does not apply 
to the facts in this case: 

“No action shall be brought whereby to charge an executor, admin- 
istrator or collector upon a special promise to answer damages out of 
his own estate or to charge any defendant upon a special promise to 
answer the debt, default or miscarriage of another person, unless the 
agreement upon which such action shall be brought, or some memo- 
randum or note thereof, shall be in writing and signed by the party 
charged therewith or some other person thereunto oy him lawfully 
authorized.” ©. 8., sec. 987, well known as 29 Charles II. 

The three-year statute of limitations does not apply. The promise 
was to pay the bonds, which were under seal, and ten years had not 
expired when this action was commenced. OC. S., 437, says: “Within 
ten years an action . . . upon a sealed inateunent against the 
principal thereto.” 

Professor Minor, in his great treatise on Real Property, says: “If 
the assignee (of the land) does thus assume payment of the mortgage 
debt, he thereby becomes the principal debtor, and the original mort- 
gagor is only liable subsidiarily as a surety. And while the mortgagee 
may continue to hold the mortgagor personally liable upon his contract 
to pay the debt, notwithstanding the assumption of the mortgage by 
the purchaser of the land, he may also, it seems, hold the purchaser 
directly responsible, though he is not a party to the agreement between 
the mortgagor and the purchaser——a right based sometimes upon the 
principle that one may sue upon a contract to which he is not a party, 
if it be made for his benefit, and sometimes upon the theory of the 
subrogation of the mortgagee to the rights of the mortgagor (the surety) 
against the purchaser (the principal debtor).” 1 Minor on Real Prop- 
erty, sec. 647. Baber v. Hanie, supra. 

These are the only defenses that can now be considered in the record 
on the motion of the judgment for nonsuit, which is always to be taken 
in a light most favorable to plaintiff. Upon a new trial there may be 
other defenses. 

For the reason stated, there was error. 

Reversed. 
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PHILOUS E. TUCKER v. HENRY EATOUGH, INDIVIDUALLY AND AS AGENT 
FOR THE UNITED STATES TEXTILE WORKERS OF AMERICA, An 
UNINCORPORATED ASSOCIATION, 


(Filed 21 November, 1923.) 


ds Actions——Defenses—Unincorporated Societies—Process—Principal and 
Agent—Slander—Corporations—Statutes—Pleadings—Demurrer. 


An unincorporated association or society has no legal entity at com- 
mon law, and there is none conferred by statute, for liability for libel 
of an alleged agent, and when it appears that the summons in the action 
had only been served on one as agent for such society, the court will 
dismiss the action when the complaint itself shows want of jurisdiction, 
ez mero motu. Nor can a written demurrer to this want of jurisdiction 
confer it on the courts: Held further, the service would not have been 
sufficient upon a corporation under the facts of this case. C. S., sec. 
483 (1). 

2. Same—Class Representation. 


Our statute permitting the joinder of parties and recognizing repre- 
seutation by common interests, C. S., sec. 457, cannot have application 
to an attempted suit against an unincorporated society, when no indi- 
vidual has been made a party defendant, or appears to defend the action 
in behalf of himself or other member of the society. 


AppreaL by plaintiff from Harding, J., overruling a demurrer, 16 
August, 1923, from MeckLENBURG. 

This action was begun 11 May, 1928, by the issuance of summons 
against “Henry Eatough, individually, and as agent and organizer of 
and representing the members of the United Textile Workers of 
America, an unincorporated association,” but when the complaint was 
filed it disclosed that the purpose of the action was to sue the United 
Textile Workers of America and said Henry Eatough for $10,000 dam- 
ages for an alleged libel issued by him. 

Jt appears from the complaint of the plaintiff, as well as in the sum- 
mons, that the United Textile Workers of America is an unincorporated 
association and service was made on Eatough alone. 

The case coming on to be heard before Harding, J., upon the com- 
plaint and demurrer, the court “being of the opinion upon the pleadings 
filed that the defendant, United Textile Workers of America, is not 
properly before the court, the demurrer is sustained,” and the plaintiff 
excepts. 


William L. Marshall for plaintiff. 
J. Frank Flowers for defendant. 


Crarx, C. J. In the summons, the sheriff was commanded “to sum- 
mon Henry Eatough and Henry Eatough as agent and organizer of and 
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representing the members of the United Textile Workers of America, 
an unincorporated association, defendants in the above action.” If 
the “United Textile Workers of America” had been a corporation the 
service would have been invalid, C. S., 483 (1), and the action should 
have been dismissed as to them by the judge ex mero motu. As the 
summons recites that they are unincorporated, for a still stronger reason 
the summons should have been dismissed. In either event the action 
of the judge would have been correct. 

The United Textile Workers of America did not appear and could 
not for they had no legal or actual existence, and there was and could be 
no service on any one as to them. The denurver by whomsoever filed 
was not and could not be an acknowledgment of service by any one, 
and the court could act ex mero motu upon the allegation of the plain- 
tiff in the summons and in the complaint that the party attempted to 
be sued was unincorporated, and the return of the sheriff that there had 
been no service upon any one except Henry Eatough. 

The complaint avers that Henry Eatough issued a printed circular 
that was libelous and reflected on the plaintiff, and that as he was the 
agent of the said unincorporated association, said association is respon- 
sible without naming any of them or service on any of them, and asks 
for $10,000 damages out of said Henry Eatough and said unincor- 
porated association, and naming no one, and service being had on no 
one except said Henry Eatough. 

It has been held by our Court that unincorporated associations cannot 
be sued in the manner attempted in this case, and it has been held by 
various other courts also that voluntary unincorporated associations 
have no separate legal existence; that they cannot make contracts or be 
sued as an association except through the individuals who compose its 
membership. 

It has been held in some of the equity courts of this country that 
where some of the members of an unorganized body have been made 
parties that proceedings will he against them, but this rule is only 
applicable in those courts after sundry members have been made parties, 
and in this case none of the members of the alleged United Textile 
Workers of America have been made parties, and even the equitable 
doctrine of virtual representation adopted by the chancery courts in 
some other jurisdictions cannot apply. 

In this State, our statute does not even go to that extent, C. S., 457, 
which merely provides for the joinder of parties as follows: “When the 
question is one of a common or general interest of many persons, or 
where the parties are so numerous that it is impracticable to bring 
them all before the court, one or more may sue or defend for the benefit 
of all,” but that is merely permissive to them and clearly does not apply 
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to the circumstances of this case. Here Eatough is sued as an indi- 
vidual and as agent of the United Textile Workers. No member of 
the union 1s In court or even named as a defendant. LEatough alone is 
sued, first as an Individual and second as alleged “agent or organizer 
of the union,” but it is not even alleged that he is a member, and, on 
the contrary, the complaint avers that the union 1s composed of a large 
number of individuals who are not incorporated. It does not appear 
that any one is authorized to represent them. 

In Abbott v. Hancock, 123 N. C., 99; Sullivan v. Freld, 118 N. C., 
358, and Winders v. Southerland, 174 N. C., 235, cited by the plaintiff, 
it was held that a demurrer does not lie for superfluous parties, but 
this does not dispense with the requirement that before a party named 
as defendant can be proceeded against, it must be served with summons 
and possess legal capacity to be sued. 

In Kerr v. Hichs, 154 N. C., 268, it is said: “A voluntary associa- 
tion has no existence or power except as contained in its formal articles 
of agreement or established by custom acquiesced in by the parties to 
it.’ The complaint in this case shows plainly that the action was 
brought against the association, and in this State only natural or arti- 
ficial persons can be brought into court upon summons. The defendant, 
United Textile Workers of America, not being Incorporated, is without 
capacity to sue or be sued, and the court properly dismissed the action 
ex mero motu. 

In Nelson v. Relief Department, 147 N. C., 104, the matter is dis- 
eussed fully, and the Court said that 1t appeared that the alleged de- 
fendant was neither incorporated nor a legal entity, adding that even 
a State department like the Insane Asylum, or the Board of Education, 
or the State’s Prison, though created by statute, had no power to sue 
and are immune from lability to suit except when the statute creating 
them especially granted the permission to sue or be sued, and said that 
the alleged “Relief department is not a natural person. It is not a cor- 
porate body. It has no legal entity. It 1s, in the eye of the law, an 
‘airy nothing.’ It has no power to contract. Any contract made in its 
name would be the contract of the individual assuming to act for it 
or the contract of the railroad company whose ‘agency’ it was. A judg- 
ment against the ‘relief department’? would have nothing to act on. 
The sheriff could find no one upon whom to levy his execution. It 
would glide from his grasp as the shade of Creusa eluding the embrace 
of Eneas. 


“Tenuesque recessit In auras. 
Ter frustra comprensa effugit 1mago. 
Par levibus ventis volucrique simillima somno,” 
Virg. Eneid II, v. 791 et seq. 
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It was also said in that case that there being a defect of jurisdiction, 
the court should have dismissed the action ex mero mctu. “The posi- 
tion of the plaintiff was no better than if the summons had been served 
on an infant in an action on contract.” 

The subject has also been discussed in Ball-Thrash v. McCormick, 
162 N. C., 475; Brewer v. Abernathy, 159 N. C., 285; Kochs v. 
Jackson, 156 N. C., 828. In all of these cases it was hed that a proper 
method of taking advantage of the defect in parties on the ground of 
incapacity to be sued is by a written demurrer when the defect appears 
on the face of the record, as is the case here, or by answer when the 
Incapacity to be sued does not appear. 

It is true that if a defendant named in a summons or an action, who 
has the capacity to sue or be sued, appears therein for any purpose, 
except where his appearance is properly restricted to the purpose for 
which a special appearance can be entered, his appearance cures anv 
irregularity in the method and detail of service, and by his appearance, 
if he has the legal capacity to be sued, he waives the question of venue. . 
But that is not the case here, for the reason that the demurrer is based 
upon the want of legal capacity to sue or be sued. 

The only party in this case was Henry Eatough, and the language 
of the summons could not bring the United Textile Workers of America 
in as defendant even if that association was a legal entity. 

Among other cases, in the Coronado Coal case, 259 U. S., 844, Chief 
Justice Taft uses the following language: “Undoubtedly at common law 
an uwnineorporated association of persons was not recognized as having 
any other character than a partnership in whatever was done, and it 
could only sue or be sued in the names of its members, and their liability 
had to be enforced against each member.” In the famous Taff-Vale 
case, in which an unincorporated labor union was held to be suable, this 
was placed solely upon the ground that Parliament had passed the 
Trade Union Act of 1871, which permitted trade unions to be registered, 
and gave ta registered unions the power to own property and to act by 
agents. This is cited and explained by Judge Taft ir the Coronado 
Coal decision, supra. 

In North Carolina there is no legislation thus changing the common 
law, and the Legislature has not authorized, but has refused to author- 
ize these unincorporated associations to take and hold property in their 
association name. In the Coronado case it is said by Chief Justice 
Taft: “There is no principle better settled than that an unincorporated 
association cannot, 1n the absence of a statute authorizing it, be sued in 
the association or company name, but all the members must be made 
parties, since such bodies, in the absence of statute, have no legal entity 
distinct from that of its members. 5 C. J., 1369; 20 R. C. L., 672, and 
many other cases. | 
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If an action could be brought against Eatough, it certainly could 
not be served upon Eatough alleging that he is agent for the United 
Textile Workers of America, but it must be served upon some officer 
of the corporation designated by statute for that purpose. This alone 
would sustain the action of Judge Harding. 

But upon the broader ground, if contrary to common law, an action 
could be brought without authority of a statute against an unincor- 
porated body, it would be permissible for any person to bring an action 
against the Confederate Veterans Association, or the American Legion, 
or the League of Women Voters, or any other unorganized body upon 
an allegation that one of their members had committed the hbel or 
other legal wrong against the person bringing the action. It certainly 
cannot be necessary to discuss further the proposition that the United 
Textile Workers of America not being a legal entity, and there being 
no statute authorizing them to be sued, that the action was properly 
dismissed as to them. 

The defendant, Eatough, is liable for any libel that he may be proven 
to have issued, and any individuals or corporations who aided and 
abetted him in issuing a hbel can be made parties defendant, but not 
an unincorporated body of men. 


Affirmed. 





WASHAM & PATTERSON MOTOR COMPANY vy. H. B. REEP. 
(Filed 21 November, 1928.) 
Appeal and Error—Motions—Certiorari — Record—Dismissal—Rules of 


Court. 


It is indispensable for the appellant to conform to the rule requiring 
that he aptly file the record proper of his case with his motion for a 
certiorari to bring it up to the Supreme Court; otherwise, it will be dis- 
missed upon appellee’s motion made in accordance with the rules regu- 
lating appeals. 


THis was a motion under Rule 17 of this Court, 185 N. C., 792, regu- 
larly made, upon the proper certificate, to docket and dismiss this 
appeal. The case was tried at April Term of Gaston, and the certifi- 
cate is in proper form and filed in proper time, and the appellants failed 
to bring up and file a transcript of the record seven days before the call 
of the docket of the causes from that district. 


S. 7. Durham for plaintiff. 
Woltz & Woltz and George W. Wilson for defendant. 
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Per Curiam. This case was tried at the April Term, 1923, of Gaston. 
It was requisite that the appellant should docket his appeal in this 
Court seven days before the call of the Fourteenth District, to which 
it belongs. The only exception under Rule 17 is that if for any suffi- 
cient reason the full record of the case on appeal could not be docketed 
in time, the appellant must file, seven days before the call of the district, 
the record proper, and upon sufficient cause apply for a certiorari. The 
plaintiff makes this motion, but has not filed any record proper, or in 
any respect complied with the requirements of the rule which applies to 
all other appellants. 

The appellant filed, it is true, a statement that he appealed, and that 
he asked the clerk of the court below to send up the record, but avers 
that by some mistake the clerk confused it with another record and has 
failed to send it up. The clerk of the court below, in contradiction, 
filed a statement that such application to send up the czse was not made 
so far as is recalled by the clerk’s office, but, however that might be, it 
was incumbent upon this appellant, as upon all others, to see that his 
case was sent up and docketed in time; and in any event if, without 
fault of the appellant, this was not done, it was his duty to have gotten 
a copy of the record proper, duly certified by the clerk, and filed it in 
the office of this Court seven days before the call of the docket as an 
indispensable requisite for a motion for certiorari to cure the defect to 
bring up the appeal in time. This has not been done, and the appellant 
does not even allege that he has paid, or tendered the cost of making out 
the record, or has taken any steps whatever to have it sent up. 

The motion for certiorari in this, as in all other cases under hke eir- 
cumstances, must be denied, and the motion to docket and dismiss must 
be allowed. The precedents to this effect are numerous and uniform. 

Motion for certiorari denied. 

Motion to docket and dismiss allowed. 





MERCHANTS NATIONAL BANK vy. DORTCH & HINES 
AND DANIEL ALLEN. 


(Filed 28 November, 1923.) 


1. Wills—Devise—Estates—Rule in Shelley's Case. _ 
The rule in Shelley’s case prevails in this State as « rule of property, 
overruling any particular intent of the grantor or devisor expressed in 
the instrument to the contrary, falling within its application. 
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2. Same—Fee Tail—Statutes—Fee Simple. 


A devise of lands to the testator’s named children “for life only and 
then to their body heirs,” falls within the rule in Shelley’s case, notwith- 
standing the use of the words ‘for life only,” and carries to the remain- 
derman a fee tail under the old law, converted by our statute into a fee- 
simple title. C. S., sec. 1784. Harrington v. Grimes, 163 N. C., 76, cited 
and applied. 


ConTROVERSY without action heard and determined before his Honor, 
Calvert, J., at November Term, 1923, of Wake. 

Plaintiffs have contracted to sell and defendants to buy a tract of 
land in said county, known as the Reedy Creek land, subject to the hfe 
estate of Martha Maynard, widow of Jacob Maynard, deceased, at a 
specified price, and defendants decline to proceed further on the ground 
that plaintiffs’ title to said land is substantially defective and in viola- 
tion of the terms and conditions of the contract. On the facts sub- 
mitted, the court being of opinion that the title is good, entered judg- 
ment that defendants comply with the contract of purchase, and 
defendants except and appeal. 


Albert L. Cox, Carroll W. Weathers, and Smith & Maxwell for 
plaintiffs. 
Ttaymond L. Henry for defendants. 


Hoxes, J. The title offered depends upon the proper construction of 
the last will and testament of Jacob Maynard, deceased, devisor and 
former owner of the property, the items of the will appertaining to the 
question presented being in terms as follows: 

“T give and bequeath to my oldest son, James Maynard, after the 
death of my wife or the termination of her widowhood, one-third of 
my land known as the Reedy Creek land, his lifetime only, and then to 
his body heirs. 

“Tf give and bequeath to my oldest daughter, Penina Sorrell, after the 
death of my wife or the termination of her widowhood, one-third of 
my land known as the Reedy Creek land, her lifetime only, then to her 
body heirs. 

“T give and bequeath to my youngest daughter, Mary King, after the 
death of my wife or the termination of her widowhood, one-third of 
my land known as the Reedy Creek land, her hfetime only, then to her 
body heirs.” 

In this connection it appears that Jacob Maynard, devisor and former 
owner, died in 1910, making disposition of the property in his last will 
and testament as above stated. That the three devisees, his only chil- 
dren and heirs at law, survived the testator, and also his widow, Martha, 
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who is still living. That after the death of said testator, Penina Sorrell 
died without issue or will, and later, Mary King died, leaving three 
children as her heirs at law, her husband having died before her. That 
plaintiff has acquired and holds the title to the property, subject to the 
life estate of the widow, by formal deeds from J. B. Hill, the latter 
having purchased and taken deeds in fee sufficient in form from James 
Maynard and from the three children of Mary King. Upon these facts 
plaintiff contends that its deed tendered to defendants will convey the 
entire title subject to the life estate of the widow. 

Defendants contend that the title is defective in that, under the will 
of his father and by its true intent and meaning, James Maynard has 
only a life estate in the property, the devise being to ‘James Maynard 
for his lifetime only, and then to his bodily heirs.” | 

In numerous decisions of the Court, the rule in Shelley’s case has been 
recognized as existent in this State, and in cases calling for its applica- 
tion it is held that it prevails as a rule of property, overruling any par- 
ticular intent to the contrary appearing in the instrument, deed or will 
by which the same is created. Hampton v. Griggs, 184 N. C., 13; Wal- 
lace v. Wallace, 181 N. C., 158; Nobles v. Nobles, 177 N. C., 245; Robe- 
son v. Moore, 168 N. C., 388; Harrington v. Grimes, 168 N. C., 76; 
Nichols v. Gladden, 117 N. C., 497. 

In the recent case of Hampton v. Griggs, Stacy, J., delivering the 
opinion, said: “It is further conceded by practically all the authorities 
that the rule in question is one of law and not one of construction, and 
that at times it overrides even the expressed intention of the grantor, or 
that of the testator, as the case may be. But when this is said, it should 
be understood as meaning that only the particular intent is sacrificed 
to the general or paramount intent. It is not the estate which the 
ancestor takes that is to be considered so much as it is the estate in- 
tended to be given to the heirs. As said in Baker v. S'cott, 62 Ill, 88: 
‘It has frequently been adjudged that though an estate be devised to a 
man for his life, or for his life e¢ non aleter, or with any other restrictive 
expressions, yet if there be afterward added apt and proper words to 
create an estate of inheritance in his heirs or the heirs of his body, the 
extensive force of the latter words should overbalance the strictness of 
the former, and make him tenant in tail or in fee. The true question of 
intent would turn not upon the quantity of estate intended to be given 
to the ancestor, but upon the nature of the estate intended to be given 
to the heirs of his body.’ The first question, then, to be decided is 
whether the words ‘heirs’ or ‘heirs of the body’ are used in their techni- 
cal sense; and this is a preliminary question to be determined, in the 
first instance, under the ordinary principles of construction, without 
regard to the rule in Shelley’s case. Not until this has been ascertained 
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by first viewing the instrument from its four corners (Triplett v. Wal- 
liams, 149 N. C., 394), and determining whether the heirs take as de 
scendants or purchasers, can it be known in a given case whether the 
facts presented call for an application of the rule. ‘In determining 
whether the rule in Shelley’s case shall apply, 1t 1s not material to in- 
quire what the intention of the testator was as to the quantity of estate 
that should vest in the first taker. The material inquiry is, What is 
taken under the second devise? If those who take under the second 
devise take the same estate that they would take as heirs or as heirs of 
his body, the rule applies’; otherwise not. Crockett v. Robinson, 46 
N. H., 454. The meaning or sense in which the words ‘heirs’ or ‘heirs 
of the body’ are employed, whether technical or otherwise, is denomi- 
nated the general or paramount intent, and this is to be the controlling 
factor. As against this dominant purpose, the lesser or particular intent 
must give way; for having once determined that the second devise was 
intended to be given to the heirs of the first taker qua heirs, or in the 
strict and technical sense of heirs, the rule is inexorable. Hence, it 
appears that the effect of the rule is not to thwart, but to effectuate, 
the main intention and purpose of the grantor or donor. Yarnell’s 
Appeal, 70 Pa. St., 335. See, also, the clear and instructive opinion by 
Montgomery, J., in Nichols v. Gladden, 117 N. C., 497.” 

In Wallace v. Wallace it was held “That a hmitation coming within 
the rule in Shelley’s case, recognized as existent in this State, operates 
as a rule of property passing, when applicable, a fee simple both in 
deeds and wills, regardless of a contrary intent on the part of the testa- 
tor or grantor appearing in the instrument.” And a like ruling is ap- 
proved in Nobles v. Nobles and Robeson v. Moore, supra. 

In Robeson v. Moore: “It is established by repeated decisions of the 
Court that the rule in Shelley’s case 1s still recognized in this jurisdic- 
tion, and where the same obtains, it does so as a rule of property with- 
out regard to the intent of the grantor or devisor.” 

Applying these principles, the devise in question to James Maynard 
for life and then to his bodily heirs, a fee tail under the old law con- 
verted by our statute, section 1734, into a fee simple, clearly comes 
within the rule in Shelley's case, and the first taker has a fee simple 
notwithstanding the estate of the devise is said to be “for his lifetime 
only.” 

The court below, therefore, has made correct ruling on the facts pre- 
sented, and the judgment that defendants comply with their contract 
of purchase is 


Affirmed. 
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ELMUS COLE v. OXFORD SAVINGS BANK AND TRUST COMPANY. 
(Filed 28 November, 1923.) 


1. Trusts—Wills—Devises—aActive Trust—Corpus of Fund. 


A devise to another of the interest on a certain sum of money to be 
collected and paid over to the testator’s son during his life, and at his 
death the designated sum to be paid in certain proportions to certain per- 
sons designated, is not construed as the intent of the tes‘ator of a gift of 
the corpus of the fund to the first taker, but only that it be invested and 
the income thereof paid to him for his life. 

2. Same. 

Where there is a special duty to invest funds and pay the interest to 
another during his life, an active trust is created for the collection and 
application of the income, it being required that the trustee hold the legal 
title for the performance of his duties. 

3. Same—Contracts—Beneficiaries. 


Where the testator creates an active trust for the investment of a fund 
and the payment of the interest thereon to the son for life, directing a 
distribution after his death in certain proportions to designated bene- 
ficiaries, an agreement among the beneficiaries that the son shall have 
the corpus of the fund will not affect the trust createcl by the original 
owner of the funds. 
4. Same—Residuary Clauses. 


Where an active trust is created in a certain item cf a will for the 
payment of interest on a certain fund by the trustee to the testator’s 
named son for life, and at his death to certain beneficiaries, and by a 
residuary clause the undisposed-of property shall be divided among these 
beneficiaries in the same proportion as designated in the former item, 
specifically referring to it, the testator’s intent is construed as giving to 
his son his part of the residue upon the same condition or with the same 
status as the specified sum therein—j. e., the income for his life, etc. 


AppraL from Bond, J., at April Term, 1928, of GrawsvILLe. 

Haly F. Cole made his will, directing that all money »velonging to his 
estate be collected, his remaining property converted into cash, and his 
debts paid. In Item 2, to his daughters, his sons, one brother and cer- 
tain grandchildren, he made certain bequests of money, one of which 
is the following: 

“To my son, E. F. Cole, I will and bequeath the income from the 
sum of six hundred dollars, to be paid to him as follows: I will and 
direct that said sum of $600 be placed at interest in the Oxford Savings 
Bank and Trust Company, and the interest therefrom paid to him an- 
nually by said bank during his natural life; after his dezth I direct that 
said sum of $600 shall be distributed among the other legatees of my 
estate named herein in the proportions they severally share in said 
estate.” | 
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Item 3 follows: “All the rest and residue of my property, after the 
payment of debts and charges of administration and of the legacies 
above provided for, I will and bequeath and direct shall be divided be- 
tween my children, brother and grandchildren named in the second 
paragraph hereof in the proportion that the specific bequest to each of 
said children, brother and grandchildren, as set out in said paragraph 2, 
bears to the whole amount of money so bequeathed to them, that is to 
say, any remainder after said payments shall be divided between said 
children, brother and grandchildren, so as to preserve the same relative 
proportions in the distribution of said remainder as exist between the 
bequeaths made in the second paragraph hereof.” 

Seven of the legatees signed this paper: 

“We, the undersigned heirs at law and devisees of H. F. Cole, hereby 
give and deliver to our brother, Elmus Cole, all of the property devised 
to us by our father by Items 2 and 3 of his will. We hereby intend to 
give our said brother our fee-simple interest in the property devised by 
our father to him for his life with the remainder to us in fee, which 
amounts to about $600 or $800.” 

Upon the pleadings and the evidence, the controversy involved the 
construction of the will; and his Honor held that the plaintiff was 
entitled to recover seven-tenths of the $600 deposited in the bank under 
Item 2 (h) and seven-tenths of $284.40 deposited in the bank under the 
residuary clause. The defendant excepted and appealed. 


T. Lanier for plaintiff. 
Royster & Royster for defendant. 


Apams, J. In the contested clause it is provided that the bank shall 
pay the legatee annually during his natural hfe the “income,” that 1s, 
the interest on the sum of $600, and after his death shall distribute the 
principal among the other legatees named in the will. The general rule 
is that a gift of the income of property is to be regarded as a gift of 
the property itself only when no hmitation of time is attached; but 
where a testator directs that the interest on a sum of money be paid to 
a designated beneficiary annually during his natural hfe, and that after 
his death the principal shall be distributed among other legatees, the 
legacy 1s construed, not as a gift to the first taker of the corpus of the 
fund, but only of the income for the intermediate period. 28 R. C. L., 
246, sec. 214; In re Smith, 27 A. 8. R., 587. 

The testator obviously intended that the principal sum should be in- 
vested during the life of the plaintiff and distributed after his death. 
In effect he appointed the Oxford Savings Bank and Trust Company a 
trustee with specific directions as to the manner in which the trust 
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should be executed. Perry says: “Any agreement or contract in writ- 
ing, made by a person having the disposal over property, whereby such 
person agrees or directs that a particular parcel of property or a certain 
fund shall be held or dealt with in a particular manner for the benefit 
of another, in a court of equity raises a trust in favor of such other 
person against the person making such agreement, or any other person 
claiming under him voluntarily or with notice.” Trusts and Trustees, 
sec. 82. If a special duty be imposed upon the trustee, such, for ex- 
ample, as the collection and application of the income or the rents and 
profits of the estate, the trust is called “active,” because the trustee 
must have the legal title in order to perform his duties. ZLummus v. 
Davidson, 160 N. C., 484; Rouse v. Rouse, 167 N. C., 208; Fowler v. 
Webster, 173 N. C., 442. Under these circumstances the agreement re- 
lied on by the plaintiff cannot destroy the trust and deprive the bank 
of its right to hold and disburse the fund described in Item 2 (h) of the 
will as therein provided. 

We think the same conclusion is applicable to the residuary clause, 
in which it was provided that all the residue of the property should be 
divided among the legatees named in the second item in the proportion 
that the specific bequest to each of them bears to the whole amount 
given them. In Item 2 no part of the corpus of the estate was be- 
queathed to the plaintiff, and we think it was the testator’s intention to 
give to the plaintiff during his lifetime the annual income or interest 
to be derived from the amount deposited in the bank under the residu- 
ary clause ($284.40) in like manner with the provision in Item 2 (h) of 
the will. 

For the reasons assigned the judgment is 

Reversed. 





STATE Ex REL. C. E. McINTOSH vy. GEORGE E. LONG, W. G. BANDY, 
AND GEORGE E. BISANER. 


(Filed 28 November, 1923.) 


1. Statutes—Education—Schools—Repeal. 


Where the Legislature has appointed a board of education of a county 
of three members, later increases the number to five, and provides that 
it shall consist of three members, but that the present incumbents hold 
over for the terms as appointed, the intent of the Lezislature is con- 
strued to be that until the expiration of the existing terms there should 
be five members of the board, reduced to three as the terms of the 
incumbents expire. 
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2. Constitutional Law—Office—Schools—Education—Counties—Boards— 
Elections. 

Where a county board of education consisting of five members, em- 
powered by statute to elect a county superintendent of schools, vote 
three for the relator and two for the present incumbent, but one of the 
three has accepted the position of trustee of a graded school, and entered 
into the discharge of the duties thereof, he is disqualified by holding 
two offices, prohibited by the Constitution, and the result being a tie, 
the present incumbent holds over until his successor may be lawfully 
appointed. 

3. Same—Chairman of Board—Second Vote—tTie. 


The chairman of a county board of education may not vote as a mem- 
ber for a county superintendent, and also as chairman to break a tie 
caused by his vote. 


AprEaL by relator from Webb, J., at September Term, 1923, of 
CATAWBA, 

This action is brought to try the title of the relator of the plaintiff 
to the office of Superintendent of Public Instruction for the county of 
Catawba. 

This cause was presented to the judge upon the agreement that he 
should hear the evidence and find the facts, and from consideration of 
the admissions in the record, together with the findings of fact by the 
court itself, it was adjudged that C. E. McIntosh, the relator of the 
plaintiff, has not been elected, and is not entitled to hold the office of 
superintendent of public instruction. 

The trial judge, construing chapter 175, Laws 1923, held that the 
Board of Education of Catawba was composed of five members; that at 
the time of the election of a county superintendent of public instruction, 
W. G. Bandy was not entitled to vote by reason of having accepted 
another office; that the relator of the plaintiff at said election received 
two votes and the defendant received two, and that the defendant, Geo. 
E. Long, the incumbent, was entitled to hold over until his successor 
had been elected and qualified. The relator, C. E. McIntosh, excepted 
and appealed. 


W.A. Self for relator. | 
A. A. Whitener and W. C. Feimster for defendants. 


Crark, C. J. The General Assembly, chapter 184, Laws 1919, ap- 
pointed W. G. Bandy a member of the county board of education for 
a period of six years, and by chapter 185, Laws 1921, appointed Geo. E. 
Bisaner a member of the board for a period of six years, and by chapter 
175, Laws 1928, increased the number of members of the Board of Edu- 
cation of Catawba from three to five members by electing Osear Sherrill 
and C. C. Huitt for a term of six years each, and F. T. Foard for a 
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term of two years. At that time W. G. Bandy had still two years to 
serve and Geo. E. Bisaner four years. The appointment of Sherrill, 
Huitt and Foard for the terms mentioned seems to ind:cate the inten- 
tion of the Legislature that at the time of the expiraticn of the terms 
of Bandy and Bisaner the membership of the board would be reduced 
to three, for the first section of said chapter 175, Laws 1923, fixed the 
number of the Board of Education for the county of Catawba and 
others named therein at three, but a later provision in that chapter, 
7. €., the proviso to section 3, provides: 

“The members of the board of education heretofore appointed for the 
counties of Ashe, Chatham, Catawba (and others named) shall not be 
changed or shortened, but they shall continue for the full time named 
in the act or acts appointing them.” The Legislature in this statute 
gives no Indication of a repeal of chapter 184, Laws 1919, under which 
Bandy had been appointed, nor of chapter 185, Laws 1921, under which 
Bisaner had been appointed, and, on the contrary, provides that the 
terms of Bandy and Bisaner and others in counties named “shall not 
be changed or shortened and shall continue for the full time named in 
the act or acts appointing them.” So, taking the entire chapter, we 
understand the Legislature to mean that Catawba is one of the counties 
in which the board of education shall consist of three members only, 
but that, until the expiration of the terms of Bandy and Bisaner, there 
should be five. 

It was admitted by the parties that an election was held on 7 May, 
1923, at a meeting of the Board of Education of Catawba County in 
the courthouse at Newton, at which were present W. G. Bandy, Geo. E. 
Bisaner, Fred T. Foard, Chas. H. Huitt, and Oscar Sherrill; that it 
was held as the law directs, after being duly advertised; that Geo. E. 
Bisaner, who had previously been elected chairman, presided, and that 
a ballot was taken at which Fred T. Foard and Chas. C. Huitt cast 
their ballots in favor of the relator, and W. G. Bandy, Oscar Sherrill, 
and Geo. E. Bisaner cast their ballots for the defendant Long; that the 
said Long, prior to said election, had been in office for a period of 
sixteen years as Superintendent of Public Instruction of Catawba 
County, and has been holding the said office since said 7 May, 1923, by 
virtue of his election thereto in 1921. 

The court held that W. G. Bandy, by reason of his having accepted a 
position as trustee of the Maiden Graded School, and discharged its 
duties, though he had not taken the oath of office as such, had vacated 
his office as a member of the board of education. The court held that 
the vote therefore stood two to two, and that the ballot thus cast did not 
constitute an election of the relator as superintendent of public instruc- 
tion, and that therefore he has not been elected nor is he entitled to hold 
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the office of Superintendent of Public Instruction for the county of 
Catawba, and rendered judgment that he pay the costs of this action. 

It is true in this case that Geo. FE. Bisaner stated that if he had under- 
stood that Bandy could not vote he would have given his casting vote 
as chairman in favor of Geo. E. Long; but our understanding of the 
law applicable to all legislative and other bodies is that while the 
chairman or presiding officer can, if he so elect, give a vote on any 
measure before him, if he does so, he cannot cast a second vote in case 
of a tie. Bisaner, even if he had attempted to do so, could not cast a 
vote to make a tic and then a second vote to give a majority. The first 
vote alone would be valid, as his Honor correctly held. 

“Tn all cases where a proceeding is not,of a parliamentary nature, 
the presiding officer, as a member, votes in the first instance like any 
other member, and does not give a casting vote.” Cushing Legislative 
Assemblies (9th Ed.), see. 310. 

By a rule of the House of Representatives, adopted in 1789, it is pro- 
vided: “In all cases of ballot by the House, the Speaker shall vote; in 
other eases he shall not be required to vote unless the House be equally 
divided, or unless his vote, if given to the minority, will make the 
division equal; and in case of such equal division, the question shall be 
lost.” Jb., see. 312. 

In bedies like the U. S. Senate and most of the state senates, where 
the presiding officer (the Vice-President and leutenant-governors) 1s 
not a member, the Constitution provides that he has only a casting vote 
in case of a tie. 

It follows that Long must hold over until by a change in the per- 
sonnel of the board a majority can be cast. It was stated on the argu- 
ment here that Bandy, who has doubtless relinquished the second office 
which disqualified him, has now been reappointed a member of the 
board. 

The judgment of the court below 1s 

Affirmed. 





ADA SIGMON, ADMINISTRATRIX OF C, A. SIGMON, y. SOUTHERN RAILWAY 
COMPANY anp YADKIN RAILROAD COMPANY. 


(Filed 28 November, 1923.) 


1. Carriers—Employer and Employee—Master and Servant—Contributory 
Negligence—Negligence—Federal Employers’ Liability Act—Statutes. 

A locomotive engineer, in inattention to ‘‘meet orders,” running his 
train, at a junction, upon another track upon which the coming train 
was expected, resulting in a collision therewith, is guilty of contributory 
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negligence in causing the injury that resulted in his death; but in an 
action for damages against the railroad company therefor, under the 
Federal Employers’ Liability Act, such negligence will not bar recovery, 
when it is shown that the conductor on the train should have avoided 
the injury by giving him timely signals to stop the train, and that in 
his presence the brakeman had signaled to go ahead, which would not 
have occurred had the conductor and flagman been observant of their 
duty. 
2. Same—Damages—Comparative Negligence. 


Under the provisions of the Federal Employers’ Liability Act, where 
negligence and contributory negligence are shown, the jury are em- 
powered to apportion the recovery according to the ratio which they 
find existed between the causal effect of the contributory negligence of 
the plaintiff's intestate, whose death resulted, and that of the negligence 
of the defendant. 


3. Actions—Carriers—Principal and Agent—Joint Agencieos—Negligence. 


Where railroads are operated by the employees of both, an action 
against them both will lie for damages resulting from the negligence 
of the employers. 


AppraL by defendants from Webb, J., at April Term, 1923, of 
CABARRUS. 

This was an action against the Southern Railway Company and the 
Yadkin Railroad Company under the Federal Employers’ Liability Act, 
for the negligent killing of C. A. Sigmon, engineer, the Yadkin Rail- 
road being owned and operated by the Southern Railway Company. 

C, A. Sigmon was an engineer on passenger train No. 3, operated by 
the defendants between Salisbury and Norwood, N. C. He was killed 
in a head-on collision between a passenger train and a freight train 
about one mile east of the Yadkin junction, where the Yadkin Railroad 
connected with the Southern Railway a short distance west of Salis- 
bury. A “meet order” was issued at Salisbury by the defendants, known 
as a “double meet” order, fixing the meeting point of the two trains at 
said Yadkin junction. This order was given to the conductor, O. C. 
O’Farrell, of the passenger train, and was also given tc the engineer. 
The conductor testified: “I am not sure whether Mr. Sigmon read the 
order to me or I read it to him. Anyway, J delivered it to him in Mr. 
Rainey’s presence.” The engine of the freight train belonged to the 
Southern Railway Company. The Yadkin junction was about one mile 
north of where the collision took place. The train left Salisbury on the 
day in question, 28 September, 1920, and the evidence cf the flagman 
of the passenger train is that the conductor, O’Farrell, told him he had 
orders to meet the other train at Yadkin junction. At Yadkin junction 
the fireman “lined the switches” to cross over to the Yadkin Railroad 
track. The conductor was engaged in taking up the tickets while the 
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flagman was doing the work. At the junction the train did not stop as 
required by the meet order but passed on upon the track of the Yadkin 
Railroad Company, and a mile further on the collision occurred. The 
jury found upon the issues submitted that the death of the plaintiff’s 
intestate was the result, in whole or in part, of the negligence of the 
officers, agents and employees of the Southern Railway Company aud 
of the Yadkin Railroad Company, as alleged in the complaint. That 
the plaintiff’s intestate, by his own negligence, contributed to his death, 
and assessed the damages. From a judgment on the verdict, the defend- 
ants appealed. 


Evans & Galbraith, T. W. Maness, and Frank Armfield for plaintiff. 
Manly, Hendren & Womble and L. C. Caldwell for defendants. 


Cruarxk, C. J. This case 1s important, but the controversy lies within 
a very small compass. There can be no question that the intestate, the 
engineer, contributed to his death by his negligence in failing to obey 
the “meet order,” which required him to wait at Yadkin junction for 
the arrival of the freight train coming from Norwood on the Yadkin 
Railroad. The jury have so found, and there is no question as to the 
correctness of the verdict, but it was also the duty of the conductor and 
flagman, when they found that the engineer had gone contrary to orders, 
to have signaled the train to stop. In this case the fagman testifies 
that he “forgot it,” and the conductor, when asked why he did not give 
the signal to the engineer to stop, said that he “did not know why he 
did not.” There was no telegraph office or telephone station at the 
junction, which is about one mile west of the station of the Southern 
Railway at Salisbury. It is in evidence that, while there was no con- 
tract 1n writing between the Southern and the Yadkin railways, the 
two roads were operated by the joint employees of the two companies. 

From the time the train left the station at Salisbury until the col- 
lision occurred, a mile south of the Yadkin junction, the conductor did 
not give any signal. There were not the required two signals and a 
short signal to the engineer to stop at the junction. The conductor saw 
the flagman pull the two signals for the engineer to go ahead. He knew 
that the signals meant for the engineer to pull his train ahead and go 
upon the Yadkin track, but he went on taking up his tickets. The next 
thing the conductor knew was the collision. The train was worked by 
signals, and the purpose of the cord was to signal the engineer when to 
start and stop his engine. | 

The conductor was asked the following question: “When the flagman 
pulled that cord and started that man on, why did you not pull the cord 
and stop him?” and he answered, “JI don’t know why I did not do it.” 
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Without elaborating the evidence, it 1s sufficient to say that it justi- 
fied the verdict of the jury that the collision was caused by the negli- 
gence of the officers, agents and employees of the defendants. While 
the intestate was guilty of contributory negligence, there was ample 
evidence that the collision would not have occurred but for negligence 
on the part of the conductor and of the flagman. 

Under the Federal Employers’ Liability Act the jury was empowered 
to apportion the recovery according to the ratio which they found should 
exist between the causal effect of the contributory negligence of the 
engineer and that of the defendants in the conduct of the conductor 
and flagman. 

In the verdict and judgment we find 

No error. 





R. L. KEARNS vy. DAVIS. BROTHERS. 
(Filed 28 November, 1923.) 


Mortgages, Chattel—Parol Agreements—Intent—Evidence. 


It is not necessary to the validity of a chattel mortgage between the 
parties that it be in writing or in any particular form, and where the 
seller takes from the purchaser a chattel mortgage uniatentionally left 
unsigned by the purchaser, the intent of the parties may be evidenced 
thereby, as well as by their admissions and other relevant circumstances 
tending to show their intent at the time of the transaction. 


AppEaL by defendants from Lane, J., at March Term, 1923, of 
Union. 

This is an action to recover principal and interest o1 a $450 note, 
and for the possession under a chattel mortgage of a Fordson tractor 
which the defendants had bought of the plaintiff. It was alleged in the 
complaint and admitted in the answer that the chattel mortgage in 
writing had been duly executed, but on the trial it appeared that though 
the defendants had agreed to the chattel mortgage, and it had been 
drawn by defendants, it had not actually been signed, and the defend- 
ants asked permission during the trial, and obtained leave, to amend 
their answer to allege that no written chattel mortgage had been exe- 
cuted. | 

The jury responded to the issues that plaintiff was entitled to recover 
of the defendants $450 and interest, and was entitled to possession of 
the property described in the complaint, and judgment was entered ac- 
cordingly. Appeal by defendants. 
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Hammer & Moser for plaintiff. 
C. N. Cox and Brittain, Brittain & Brittain for defendants. 


Crarkx, C. J. The defendants admit that they made the note to the 
plaintiff for $450 for balance due on the purchase of the tractor in 
question. The defendants allege misrepresentation in regard to the con- 
dition of the tractor, which the answer avers was not new nor all right 
and did not operate as represented, and set up a counterclaim. It is 
not necessary to consider the details of the controversy involved in the 
counterclaim because it was simply a matter of fact which the jury has 
answered against the defendants, and there is no dispute that $450 was 
the sum due by a note given as a balance due on the last payment for 
the tractor. 

The real question at issue is as to the validity of the chattel mort- 
gage, which the evidence shows was agreed to be given and which was 
drawn up, but on the trial appeared not to have been actually signed. 
The defendants objected to the introduction of the unsigned chattel 
mortgage as evidence and to the evidence which the court permitted to 
be introduced as to the filling out and acknowledgment of the unsigned 
memorandum, which the defendants admitted in their original answer 
was intended for a mortgage, but we think this evidence was competent 
and relevant, and the jury found that such paper-writing, although not 
signed, plainly and clearly expressed the intention on the part of the 
defendant to create a mortgage. No particular form 1s necessary to 
create a chattel mortgage. AfcCoy v. Lassiter, 95 N. C., 88; White v. 
Carroll, 146 N. C., 230. In the latter case Walker, J., says: “We have 
held that no particular form of words is necessary to create a hen or 
constitute a mortgage, it being sufficient that the parties intended their 
agreement to operate as such. The law seeks after the common inten- 
tion of the parties, and enforces it as between them when it is ascer- 
tained.” | 

In Odom v. Clark, 146 N. C., 550, Afr. Justice Hoke says: “A valid 
mortgage of personalty can be executed without writing. It has been 
held with us that a chattel mortgage in parol is good between the parties 
without writing.” Woore v. Brady, 125 N. C., 35; Mower v. McCarthy, 
7L. BR. A. (N. S.), 418, and notes; Jones Chattel Mortgage, sec. 2. 

The intention of the parties to create a chattel mortgage could not be 
more clearly and forcibly expressed than in this ease, by the pleadings, 
by the evidence of the plaintiff and his witnesses, by the admissions of 
the defendants and the circumstances affecting and surrounding the 
entire transaction. 

Upon the entire record we find no reversible error, and the judgment 
of the court below is 

Affirmed. 
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D. A. RUDISILL v. FRANK LOVE anp R. C. McLEAN, ADMINISTRATORS, 
AND M. M. RUDISILLE anp K. B. NIXON. 


(Filed 28 November, 1923.) 


Evidence—Deceased Persons—-Statutes—Transactions—Parties—Adverse 
Interests—Executors and Administrators—Bills and Notes——Negoti- 
able Instruments. 


In an action to recoyer upon a note against the personal representatives 
of a deceased person, and others whose names appear thereon as joint 
principals, the admission in the pleadings that the others whose names 
appeared on the instrument as makers were in fact but sureties thereon, 
is incompetent as being a personal transaction, etc., ‘with a deceased 
person, C. 8., see. 1795, it being in the interest of those thus claiming it, 
and against that of the deceased; and these interests being conflicting, 
the fact that they were all parties defendant does not vary the rule. 


AppraL by defendants, Frank Love and R. C. McLean, administrators 
of the estate of Edgar Love, deceased, from Long, J., at May Special 
Term, 1928, of Gastron. 

Civil action to recover upon the following promissory note: 


“$7,500. Cuerryvitte, N. C., Merch 1, 1920. 


Six months after date, we promise to pay to the order of D. A. Rudi- 
sill seven thousand five hundred dollars, with interest from date at six 


per cent, for value received. 
Epvcar Love. (Seal) 


M. M. Rveoistutzt. (Seal) 
Kemp B. Nixon. (Seal)” 


Defense interposed by M. M. Rudisill and Kemp B. Nixon that they 
signed said note as sureties only, and that they are not liable thereon 
as principals. 

Upon the issues thus raised, the jury returned the following verdict: 

“1. Did the defendants execute the note set out in the complaint, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. Are the defendants indebted to the plaintiff, as alleged in the 
complaint; and if so, in what amount? Answer: ‘Yes; the amount of 
note, $7,500, and interest from 1 March, 1920, 

“3. Was the note sued on executed by the defendants, M. M. Rudisill 
and K. B. Nixon, as sureties for Edgar Love, to the eivwledge of the 
plaintiff, D. A. Rudisill ? Answer: ‘Yes,’ ” 

Judgment for the plaintiff in accordance with the verdict, from which 
the administrators of the estate of Edgar Love, deceased, appealed. 
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Woltz & Woltz, David P. Dellinger, and Geo. W. Wilson for plaintrff. 
A. L. Quickel and Mangum & Denny for Frank Love and Rk. C. 
McLean, administrators. 


Stacy, J. On the hearing, and over objection of Frank Love and 
R. C. McLean, administrators of the estate of Edgar Love, deceased, 
plaintiff was permitted to offer in evidence a part of paragraph 5 of 
the answer of Rudisill and Nixon and the corresponding allegation in 
the fifth paragraph of the complaint, as follows: 

Complaint: “5. That the defendants are justly indebted to the plain- 
tiff in the sum of $7,500, with interest on $7,500 from the first day of 
March, 1920, until paid.” 

Answer of Rudisill and Nixon: “5. Answering the allegations of 
paragraph 5 of the complaint, these defendants deny that they are in- 
debted to the plaintiff as principals upon the note referred to therein, 
and allege that the note was executed by Edgar Love as principal, and 
by these defendants as sureties thereon.” 

We think this evidence, tending to show the alleged suretyship of 
Rudisill and Nixon, was incompetent as against the administrators of 
the estate of Edgar Love, deceased, under C. 8., 1795. It necessarily 
involved a personal transaction or communication between the defend- 
ants, Rudisill and Nixon, and the deceased, for upon the face of the 
note they all appear to be principals. Obviously, if the contention of 
the defendants, Rudisill and Nixon, be correct, some different under- 
standing must have existed between the parties to the transaction. Rudi- 
sill and Nixon, being parties to this proceeding and interested in the 
event, may not testify to any such transaction or communication with 
the deceased, over objection of the administrators. The fact that Rudi- 
sill and Nixon are codefendants with the administrators cannot have 
the effect of rendering this evidence competent, because their interests 
are 1n conflict with the interests of the administrators. Sutton v. Wells, 
175 N.C., 1. 

For the error, as indicated, there must be a new trial on the third 
issue; but the new trial will be limited to this issue, as we find no error 
in respect to the others. Pickett v. R. k., 117 N. C., p. 639. 

Partial new trial. 
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OTELIA CUNNINGHAM ET aL. v. J. A. LONG ET AL. 
(Filed 28 November, 1923.) 


1. Trusts—Parol Trusts—Statute of Frauds. 


At common law, a trust in favor of a mortgagor of land may be en- 
grafted upon the legal title acquired by the purchaser «at the foreclosure 
sale by a parol agreement between them, that the latter should convey 
the legal title upon repayment by the mortgagor of the price such pur- 
chaser had paid, with the interest thereon to date of payment, and the 
seventh section of the statute of frauds requiring that a writing to that 
effect be signed by the parties, etc.. being omitted from the statute in 
this State, is not in effect here, and such writing is not required, the 
matter standing as at common law. 


2. Same—Evidence. 


Evidence that before and after the foreclosure sale, under mortgage, 
the purchaser agreed with the mortgagor, a close personal friend of his, 
that he would bid in the property and hold the title for his benefit until 
he could repay the purchase price with interest thereon; that the price 
so paid was much less than the value of the lands; that the purchaser 
was wealthy and had declared that he had all the lands he wanted, and 
did not desire the lands for himself or family, is sufficient of facts and 
circumstances de hors the deed inconsistent with the idea of an absolute 
purchase to take the case to the jury upon the issue as to whether a 
parol trust had been established in the mortgagor's favor. 


3. Same—dQuestions for Jury. 
In order to establish a parol trust in lands, the question whether the 
evidence, if sufficient, is clear, cogent and convincing, is one for the jury. 
4. Same—Tender. 


In order to enforce a parol trust upon the title tc lands, it is not 
necessary that an actual tender of the consideration should have been 
made, when it is made to appear that the holder of the legal title had 
refused to recognize the trust and would have refused to accept the 
tender had it been made. 

5. Trusts—Parol Trusts—Laches,. 


Held, in this case there was evidence tending to show an express trust 
with an indefinite period for the redemption of the land, the subject of 
the trust, and there was nothing shown of record that concluded the 
plaintiff, on the ground of laches or unreasonable delay, from enforc- 
ing it. 


Appgat by plaintiffs from Bond, J., at April Term, 1923, of DurHam. 

Civil action. J. S. Cunningham instituted the action on 27 March, 
1920, and filed his complaint on or about 5 April following. His 
amended complaint was filed 4 November, 1921. He died on 4 April, 
1922, and at the May term his heirs were made parties plaintiff. 

In the amended complaint it is alleged that J. S. Cunningham was 
the owner of certain lands in Person County; that on 10 June, 1903, 
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and 5 June, 1905, he and his wife executed certain deeds of trust for 
a portion of said lands to W. W. Kitchin, trustee, for the purpose of 
securing certain indebtedness of said Cunningham; that on 30 March 
and 380 December, 1907, he and his wife executed other deeds of trust 
to J. S. Bradsher, trustee, to secure other indebtedness of said Cun- 
ningham; and that on’4 December, 1909, both trustees made sale of 
said lands and J. A. Long became the highest bidder for the several 
tracts at the aggregate price of $16,625. These allegations were ad- 
mitted by the defendants. 

Section 12 of the amended complaint is as follows: 

“That on or about 1 November, 1909, and on other dates subsequent 
thereto, and prior to the purchase of the lands by J. A. Long, who 
was the hfelong friend of the plaintiff, in whom the plaintiff reposed 
absolute confidence, and who was under many and great obligations to 
said plaintiff, he agreed with plaintiff that he would buy the said land 
at the said trustee’s sale and hold the same for plaintiff, and convey 
the same to plaintiff upon the repayment to him of the said purchase- 
money and interest, and said plaintiff agreed with J. A. Long that he 
would repay to him the purchase-money and interest; that the sub- 
stance of said agreement was that said Long would purchase and hold 
said land in trust for plaintiff, and the plaintiff would repay him the 
said purchase-money and interest thereon. That said parol agreement 
was made by said J. A. Long in his office in the town of Roxboro, 
N.C.” The defendants denied these allegations. 

In answer to section 14 of the complaint the defendants admitted 
that they had received a letter from J. S. Cunningham written 14 
February, 1920, which was “similar in substance” to the following: 

“On 4 December, 1909, lands amounting to 2,048 acres, situated in 
Woodvale Township, Person County, on the waters of Hyco Creek, 
Gent’s Creek, Story’s Creek and Marlowe Creek, adjoining the lands 
of Mrs. Molhe Walters and the late C. S. Winstead, Walter Williams, 
W. M. Faulkner, George G. Moore, J. G. Rogers and others, were sold 
by J. S. Bradsher and W. W. Kitchin, trustees, under deeds of trust 
executed by me, for the aggregate price of $16,626. They were pur- 
chased by Mr. James A. Long, deceased, and are now held by his widow 
and heirs at law. Mr. Long purchased these lands under and in pur- 
suance of a trust agreement with me, made before the sale, and after- 
ward confirmed by him, that he would buy and hold the lands for me, 
and convey them to me, upon the repayment to him of the said purchase- 
money and interest. Mr. Long thus held the lands in trust for me, 
and they have descended to you subject to the said trust agreement. 
I now offer to repay to you, in such proportions as you may agree 
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amongst yourselves, the said purchase price and interest, without delay, 
and I demand that you shall, upon such payment, reconvey the said 
lands to me. I ask that you will inform me at once whether you will 
comply with my demand, and in what proportions the said purchase- 
money shall be paid to you. I have heretofore made this demand. I 
am sending a copy of this letter to each of you. I will thank you for 
an early reply.” 

The defendants admitted that they are the heirs of J. A. Long, who 
died intestate 12 April, 1915, but denied that the lands descended to 
them subject to the asserted trust, and further alleged in section 15 
of the amended answer: 

“It is admitted that only one of the defendants, to wit, J. A. Long, 
Jr., responded to said letter, and his reply stated that he would not 
convey said lands, but said letter was written by him on behalf of all 
of the defendants. And these defendants say that said J. A. Long, 
deceased, went into the possession of the lands referred to in the com- 
plaint and amended complaint filed herein very soon after 4 Decem- 
ber, 1909, and remained in possession thereof until the day of his death, 
to wit, 12 April, 1915; and these defendants have been in the quiet, 
peaceable, open, notorious and adverse possession of said lands ever 
since the day of the death of the said J. A. Long, all to the knowledge 
of the plaintiff. That this action was not commenced until 27 March, 
1920, nearly five years after the death of the said J. A. Long, and more 
than ten years after said lands were sold; that if there was an agree- 
ment existing between the plaintiff and the said J. A. Long, as alleged 
in the complaint and the amended complaint, this fact was, of course, 
known to the plaintiff during all of said last-mentioned period of time, 
and he could and should, in good conscience, have brought his action 
to enforce the performance of said alleged agreement before the death 
of the said J. A. Long, in order that he might have an opportunity to 
testify therein; and these defendants are advised and believe, and 
therefore allege, that the plaintiff has, by laches, forfeited his right 
to bring and prosecute this action, and that it would ke inequitable to — 
permit him to recover herein.” 

W. M. Cunningham testified as follows: 

“My name is William Murray Cunningham. I now live with my 
family at Arden, N. C., but my home is in Danville, Va. I am a 
brother to the late Col. John S, Cunningham. I knew J. A. Long and 
knew him all my life. Some time during the latter part of August or 
in September, 1910, I was in Roxboro, N. C. On that visit to Roxboro 
I had a conversation with Mr. J. A. Long, now deceased. I had the 
conversation at the hotel in Roxboro. It was in the evening a little 
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while before supper. I did not hunt up Mr. Long, he came to me; 
he came up to the hotel. I was in the lobby when he came in. I had 
a conversation about the sale of my brother’s land, the late John S. 
Cunningham. While I was in the lobby Mr. Long came up there and 
we got in a conversation—I came up from South Boston to Roxboro 
on some business and was stopping at the hotel and while I was up 
there Mr. Long came up there in the evening—how long before supper 
I do not exactly remember, and he spoke to me in the lobby and we 
talked along in general conversation, and he asked me if I had any 
business to attend to, and I told him ‘No,’ I did not have anything. 
And he said, well he would like to see me, and asked me to go on the 
porch and sit down and talk with him, and I did, and after talking for 
a while he said he was very much distressed about the Colonel’s affairs. 
That was my brother; he always called my brother, John S. Cunning- 
ham, Colonel. He said that he was distressed at the Colonel’s affairs 
and that he was glad to be in a position to help him. He told me he 
bought this land at the sale for Colonel Cunningham with the under- 
standing that he would give Colonel Cunningham all the time he wished, 
and whenever he got ready to pay for it he could pay him. He stated 
that he did not eare for the land; that the land was cheap and he and 
his sons had all the property they wished for, and he promised him 
none of the land would ever be sold. He stated that he was sorry that 
Mrs. Cunningham and her family had to leave and that he hoped they 
would soon get back their property; and he said he had told his family 
none of this property was to be sold, and he promised him all the time 
that his wishes would be carried out. He stated also that none of the 
' timber would be sold off this place, and no timber should be cut except 
for the use on the property. At that time Mrs. Cunningham had not 
moved off the farm. JI think they moved some time about December 
of the same year. I never heard anything about the relation between 
J. A. Long and Colonel Cunningham except that they were the best 
of friends. They visited each other. Mr. Long told me that he visited 
the Colonel’s home a great deal and was never shown more hospitality 
than in the Colonel’s home. I know the general reputation as to the 
means of J. A. Long. According to reputation, he was always sup- 
posed to be worth a half milhon. 

“I know the lands that were owned before this sale by my brother, 
that 2,000 acres, pretty well. J had known that tract of land all my 
life. The land was worth $35 to $40 per acre in the latter part of 1909. 

“The Colonel Cunningham home place, the old dwelling and mansion, 
was on this 2,000 acres. There was much timber. Right many creeks 
ran through it. There were seven or eight tenant houses and overseers’ 
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houses on it. It was located five or six miles from the Atlantic and 
Danville Railroad, that being from the Colonel’s home place, to Cun- 
ningham Station.” 

The following questions were propounded by the plaintiffs to the 
witness W. M. Cunningham, and the following answers were made by 
him thereto: 

“Q. You stated that Mr. Long said Colonel Cunningham could get 
back the land whenever he paid him the money. Did he specity what 
money was to be paid? A. No, sir; he did not specify how much. 

“Q. Did he specify what money? A. The amount of money loaned 
him on his farm? | 

“Q. The amount Mr. Long paid for it. A. Yes, sir.” 

It was admitted that J. S. Cunningham moved off the land in De- 
cember, 1910, and that he and those claiming under him have not occu- 
pied it or received the rents and profits from it since that time. 

At the close of the evidence the defendants moved to dismiss the 
action as in case of nonsuit. The motion was allowed, and the plaintiffs 
excepted and appealed. 


Pou, Bailey & Pou, Brawley & Gant, John W. Hinsdale, and Doug- 
lass & Douglass for plaintiffs. 

W. D. Merritt, Luther M. Carlton, Brogden, Reade & Bryant, and 
Fuller & Fuller for defendants. 


Apams, J. The object of the action is to establish a parol trust. The 
tracts of land described in the deeds were sold by the “rustees on 4 De- 
cember, 1909, and purchased by J. A. Long, under whom the defendants 
claim title. The plaintiffs allege that on or about 1 November, 1909, 
and at other times subsequent thereto, and prior to the sale, the pur- 
chaser agreed with J. S. Cunningham that he would buy the land in 
question at the trustees’ sale and hold it for said Cunningham, and 
convey it back to him upon repayment of the purchase-money and in- 
terest; that said Cunningham agreed to repay this amount; and that 
by virtue of the agreement the purchaser accepted, and the defendants 
now hold the legal title in trust for the plaintiffs. 

The defendants deny that such agreement was made, and insist that 
the purchaser acquired the legal title under absolute conveyances, having 
done nothing which was inconsistent with complete ownership, and that 
they have succeeded to his interest in the property conveyed. 

The alleged agreement was in parol. It was not essential that it be 
in writing. At common law it was not necessary that a trust should be 
declared in any particular way; consequently it was provided by the 
seventh section of the statute of frauds that all declarations or crea- 
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tions of trusts or confidences in any lands, tenements or hereditaments 
should be manifested and proved by some writing signed by the party 
enabled by law to declare such trusts, or by his last will in writing. But 
this section has not been adopted in North Carolina, and, as there is 
no other statute which requires the declaration of a trust to be in writ- 
ing, the matter stands as at common law. Therefore such declaration, 
as Chief Justice Pearson said in Shelton v. Shelton, 58 N. C., 292, may 
“be made by deed or by writing, not under seal, or by mere word of 
mouth.” Foy v. Foy, 3 N. C., 181; Strong v. Glasgow, 6 N. C., 290; 
Cook v. Redman, 37 N. C., 623; Riggs v. Swann, 59 N. C., 119; Fergu- 
son v. Haas, 64 N. C., 7738; Shields v. Whitaker, 82 N. C., 516; Prtt- 
man v. Pittman, 107 N. C., 159; Sykes v. Boone, 182 N. C., 200; Gay- 
lord v. Gaylord, 150 N. C., 227; Jones v. Jones, 164 N. C., 321; McFar- 
land v. Harrington, 178 N. C., 189. 

While not directly assailing this principle, the defendants say that 
the plaintiffs have undertaken to engraft a trust upon deeds purporting 
to convey a fee; that such trust must be established by evidence de hors 
the deeds; that the alleged declarations of the purchaser are not sup- 
ported by such evidence, and that the nonsuit was properly granted. 

In Clement v. Clement, 54 N. C., 184, the object of the bill was to 
convert the defendant into a trustee for the plaintiffs on the ground that 
the defendant’s intestate had purchased a slave named George for and 
with the money of Lawrence Clement, under whom they claimed, and 
had taken the conveyance to himself; and the Court said that the inten- 
tion must be established, not merely by proof of declarations, but, in 
addition, by proof of facts and circumstances de hors the deed incon- 
sistent with the idea of an absolute purchase by the party for himself. 
See, also, Hinton v. Pritchard, 107 N. C., 128; Hemphill v. Hemphill, 
99 N. C., 486; Briggs v. Morris, 54 N. C., 1938; Brown v. Carson, 45 
N.C., 272. In Wilkams v. Honeycutt, 176 N. C., 103, 1t was held that 
the declarations of a purchaser made after the sale and transmission 
of the legal title were competent to prove.the previous agreement; and 
in Ferguson v. Haas, supra, it is suggested that it would be hard to con- 
ceive of a case which could be founded on words only, without some 
corroborating acts and circumstances. 

As we understand it, the evidence in the instant case discloses several 
circumstances tending to corroborate the alleged declarations of the 
purchaser. Among other circumstances are these: J. S. Cunningham 
was in financial straits; he had executed several deeds of trust to secure 
his creditors; he had found it dificult to raise money; the purchaser 
of the land was wealthy; he was Cunningham’s friend; the land sold 
by the trustees embraced 2,043 acres, worth from $70,000 to $80,000; 
it was bought at the sale for $16,625; Cunningham remained on the 
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land until December, 1910; the purchaser did not care for the land; 
and it was not to be sold and no timber was to be cut except for keeping 
up the farm. Of course, as to the merits of the evidence we have noth- 
ing to say; but when we consider it in the light most favorable to the 
plaintiffs, we regard it of sufficient probative force to be considered and 
passed upon by the jury. The evidence, it is true, must be clear, cogent, 
and convincing, but whether it meets this requirement is a matter for 
the jury and not for the court. Cobb v. Edwards, 117 N. C., 245; 
Lehew v. Hewitt, 180 N. C., 22; Avery v. Stewart, 186 N. C., 426; 
Cuthbertson v. Morgan, 149 N. C., 72; Hendren v. Hendren, 153 N. C., 
505; Taylor v. Wahab, 154 N. C., 220; Boone v. Lee, 175 N. C., 383; 
Lefkowitz v. Silver, 182 N. C., 339. 

The defendants further contend that in any event it was not incum- 
bent upon them or their ancestor to reconvey the land until the purchase 
price was paid, and that neither payment nor tender had been made. 
In the letter written the defendants by J. S. Cunningham is the fol- 
lowing language: “I now offer to repay you, in such proportions as 
you may agree amongst yourselves, the said purchase price and interest 
without delay, and I demand that you shall upon such payment recon- 
vey the said lands to me.” It is admitted that J. A. Long answered 
this letter on behalf of all the defendants, and declined the offer and 
refused to reconvey the land. Under these circumstances a more formal 
tender of the purchase-money would have been idle, for obviously it 
would have accomplished nothing. <A tender is not necessary when it 
is reasonably certain that it will be refused. Phelps v. Davenport, 151 
N. C., 22; Gallimore v. Grubb, 156 N. C., 575; Gaylord v. McCoy, 161 
N. C., 686; Headman v. Comrs., 177 N. C., 268. 

The defendants interpose the additional objection that J. S. Cun- 
ningham made no assertion of his claim until about five years after the 
death of J. A. Long, the purchaser, and that 1t would be inequitable for 
this reason to enforce the alleged trust; and in support of this position 
they rely on the doctrine stated In re Dupree’s Will, 163 N. C., 256, 
and in Coze v. Carson, 169 N. C., 182. In the first of these cases it is 
said that after a will had been regularly proved in common form the 
right to file a caveat prior to 1907 (Public Laws, ch. 862) was forfeited 
by acquiescence or unreasonable delay, and while the time required at 
common law for the operation of the principle was not definitely fixed, 
twenty years was the period generally prevailing. And in Coze’s case 
it was held that without reference to the statute of limitations, those 
who had delayed for more than thirty years to asse:t their claim to 
land said to have been held upon a parol trust would be deemed to have 
lost their rights. Neither of these cases is necessarily decisive of the 
question here presented. In the instant case there is evidence tending 


N.C] FALL TERM, 1923. 533 


STATE v. HUMPHREY. 


to show an express trust with an indefinite period for the redemption 
of the land; and in the record as it now appears we find nothing which 
concludes the plaintiffs on the ground of laches or unreasonable delay. 
The statute of limitations was not pleaded. 

The judgment of his Honor dismissing the action as in case of non- 
suit 1s reversed to the end that the controversy be determined as pro- 
vided by law. 

Reversed. 





STATE v. ROY HUMPHREY. 
(Filed 28 November, 1928.) 


1, Appeal and Error—Service of Case—Settlement of Case—Discretion of 
Court—Extension of Time to Serve Case—Statutes. 

Before the amendment of 1921, C. 8., sec. 648, conferred no power upon 
the trial judge to enlarge the statutory time for the service of appellant's 
and appellee’s cases on appeal beyond that therein prescribed, and this 
formerly could only be done by the agreement of the parties; and the 
power conferred on him by the amendment is limited to his action during 
term, wherein the parties, being present, are put upon notice of their 
rights. 

2. Same—Term-——Notice. 

Where the appellant has served his case on appeal within the time 
extended by agreement, and the appellee has served his case beyond that 
agreed upon, it is not within the statutory discretion of the trial judge to 
settle the case thereafter, allowing appellee to file exceptions, the appel- 
lJant’s case being the proper case on appeal. 


3. Same—Districts—Counties—Statutes. 

The trial judge has no absolute authority to settle a case on appeal 
outside of the county or district in which it was tried, under the pro- 
visions of C. S., sec. 644, except by agreement of the parties, or when 
the countercase or exceptions had been served, respectively, within the 
time prescribed by the statute. C. S., sec. 648. 

4, Criminal Law — Evidence — Character — Issues—-Appeal and Error— 
Prejudice. 

The solicitor may not comment to the jury, in a criminal action, on the 

failure of the defendant to testify at the trial in his own behalf, or the 


bad character of the defendant as a substantive fact to show guilt, when 
the defendant had not himself put his character in evidence on the issue. 


Apprat by defendant from Long, J., at June Criminal Term, 1923, 
of MeckLEeNBURG. 

Indictment for assault with intent to kill, and assault on a female. 
There was a verdict of guilty of assault on a female, with recommenda- 
tion for mercy, sentence that defendant be imprisoned for twelve months 
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in the county jail and assigned to work the roads of the county during 
said time, and defendant excepted and appealed, assign:ng errors. 

On the imposition of the sentence it was ordered by the court that 
appellant be allowed twenty days for serving case on appeal on the 
solicitor, and the solicitor be allowed twenty days thereafter to except 
or serve countercase. The case on appeal by appellant was prepared 
and served on the solicitor within the time specified, to wit, on 27 June, 
1923. The countercase, containing the only exceptions made, was not 
served on appellant’s attorney until 25 July, 1923, five days after time 
allowed. Thereupon appellant’s case on appeal, with the record proper, 
was certified to Supreme Court and duly docketed for hearing. 

Some time after the service of the countercase by the solicitor, both 
cases were sent by him to the judge who had presided at the trial, this 
apparently on 25 October, 1923, and at Fayetteville, N. C., who then 
undertook to settle a case on appeal, and directed that she same be filed 
as the case, and that the clerk notify counsel on both s:des, and defend- 
ant allowed five days thereafter to file exceptions. 

At the call of the cause in this Court, the Attorney-General suggested 
a diminution of the record, and moved that the case served by the court 
be docketed as the only correct and proper case on appeal. Motion dis- 
allowed, and cause heard and determined on case as tendered and served 
by appellant. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
J. F. Flowers for defendant. 


Hoxsr, J. Our general statute governing the settlement and service 
of cases on appeal (C. S., sec. 643) makes provision as follows: 

“The appellant shall cause to be prepared a concise statement of the 
case, embodying the instructions of the judge as signed by him, if there 
be an exception thereto, and the request of the counsel of the parties for 
instructions if there be any exception on account of the granting or 
withholding thereof, and stating separately, in articles numbered, the 
errors alleged. A copy of this statement shall be servec. on the respond- 
ent within fifteen days from the entry of the appeal taken; within ten 
days after such service the respondent shall return the copy, with his 
approval or specific amendments indorsed or attached; if the case be 
approved by the respondent, it shall be filed with the clerk as a part 
of the record; if not returned with objections within the time prescribed, 
it shall be deemed approved.” 

And in the decisions construing the section it has been heretofore 
held that the time fixed by this statute for settlement and service of a 
ease could only be changed by agreement of the parties, and that the 
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trial court itself was without power to change or modify the statutory 
period or to change or interfere with the agreement the parties may 
have made on the subject. Lindsay v. Knights of Honor, 172 N. C.,, 
818; Cozart v. Assurance Co., 142 N. C., 522; Barber v. Justice, 138 
N.C., 20. 

And it is further held that where exceptions or a countercase have 
not been properly made or served within the time specified, the appel- 
lant’s case shall be deemed approved and constitute the proper case on 
appeal for this Court—a ruling that is in accord with the express pro- 
visions of the statute. Barrus v. R. R., 121 N. C., 504; C.S., sec. 643, 
and citing among other cases McNeill v. &. #., 117 N. C., 642; Forte v. 
Boone, 114 N. C., 176, to the effect that the failure to except or serve a 
countercase within the time required is not cured because the judge has 
thereafter undertaken to settle the case. This being the position that 
has hitherto prevailed, the Legislature of 1921, considering that it was 
not well that the trial court should be without any control or power in 
the premises, amended this section (643) by adding thereto a proviso, 
as follows: “Provided, that the judge trying the case shall have the 
power in the exercise of his discretion to enlarge the time in which to 
serve statement of case on appeal and exceptions thereto or counter- 
statement of case.” Laws 1921, ch. 97. 

In the exercise of the powers so conferred, the court in the present 
case fixed the time for preparation and service of appellant’s case at 
twenty days, allowing twenty days thereafter for service of exceptions 
or countercase, | 

It will be noted that while the amendment referred to allows the trial 
judge in his discretion to fix the time for the preparation and service 
of the case and countercase, this being at times necessary to the seemly 
and efficient disposition of the matter, it does not otherwise modify or 
purport to modify the statute; and, therefore, whether the time allowed 
be that fixed by order of court, or, in the absence of such order, by 
agreement of the parties or In accordance with the law, unless a counter- 
case is served or exceptions duly made within the time required, the 
ease of appellant shall stand approved as the proper case on appeal. 
And we do not approve the position contended for, that the amendment 
of 1921 confers upon the trial judge the right at any time or place to 
change the time fixed upon by the statute. As a general rule, judgments 
and orders substantially affecting the rights of parties to a cause pend- 
ing 1n the Superior Court at term must be made in the county and at 
the term when and where the question 1s presented, and our decisions 
on the subject are to the effect that, except by agreement of the parties 
or by reason of some express provision of law, they cannot be entered 
otherwise, and assuredly not in another district and without notice to 
the parties interested. Cox v. Boyden, 167 N. C., 321; Bank v. Pereqoy, 
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147 N. C., 2938; Parker v. McPhail, 112 N. C., 502; McNeil v. Hodges, 
99 N. C., 248; Bynum v. Powe, 97 N. C., 374. 

True, in section 644, C. S., the judge, under differing circumstances 
as therein set forth, may settle a case on appeal at any place within the 
district, on proper notice, and at times out of the district, but, as shown 
by a perusal of the section, that power does not arise to him except by 
agreement of the parties or when the countercase or exception had been 
made by appellee within the time “as prescribed.” And an order fixing 
the time under the amendment should, as stated, be made at the term 
when the question is presented, so that the parties may then be advised 
of their rights in the matter. 

The countercase, therefore, having been tendered after the time fixed 
by the judge’s order, the case of appellant, being prepared and served 
within the time, becomes the proper case, and, in connection with the 
record, may alone be considered in determining the rights of the parties 
involved in the appeal. In that aspect it is conceded vy the Attorney- 
General that reversible error’ has been shown, it appearing that on the 
trial the solicitor was allowed, over defendant’s objection, to make 
adverse comment on the fact that the defendant did not take the stand 
as a witness in his own behalf, and also as to the bad character of the 
defendant as a substantive fact teriding to show guilt, when defendant 
had not himself put his character in evidence on the issue, both of which 
objections must be sustained under our statute and decisions appertain- 
ing to the subject. S. v. Traylor, 121 N. C., 674; C.S., sec. 1799. 

We consider it not improper to note that neither of these exceptions 
are presented in the case as settled by the careful and able judge who 
presided at the trial; but, for the reasons heretofore given, we are 
restricted to the facts as set forth in appellant’s case on appeal, and the 
cause has been determined on the exceptions therein presented. So con- 
sidered, defendant is entitled to a new trial, and it is so ordered. 

New trial. 





J. J. JONES y. J. D. WINSTEAD anp K. C. WAGSTAFF, ApMrRs. oF 
J. W. WINSTEAD, DECEASED. 


(Filed 28 November, 1923.) 


1. Bills and Notes — Negotiable Instruments — Evidence — Execution— 
Presumptions—Consideration—Mental Capacity. 

Where the execution of a negotiable instrument has been established 
in an action thereon, it is a rebuttable presumption that it had been given 
for a sufficient consideration, and that the maker had mental capacity to 
execute it, requiring the defendant, attacking its validity on these 
grounds, to disprove its validity by his evidence. C€. S., secs. 3004, 
38005, ete. 
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2. Same—Appeal and Error—Objections and Exceptions—Demurrer. 

Where the maker of a negotiable instrument had been confined in an 
insane asylum twelve years before the execution of his note in suit, but 
since then had been actively and successfully handling his own large 
business affairs, the question as to presumption of insanity continuing, 
unless the contrary has been shown, so as to render the note invalid, 
should be by an exception to the refusal of a requested instruction to that 
effect, and not by motion as of nonsuit upon the evidence; but held, such 
a prayer, under the evidence in this case, Should have been refused, the 
evidence being only of a circumstance tending to establish the defendant’s 
position. 

3. Same—Past Consideration— Executory Promise—Contracts. 

Where one renders valuable services to another at his request, the law 
implies the latter’s promise to compensate him for their reasonable value; 
and where the evidence is sufficient to show a mutual intent to this effect, 
a direct promise to pay, later made, is a sufficient consideration, and a 
note then given therefor is not objectionable as a promise to pay a past 
consideration without value received by the maker. 

4. Contracts—Services—Consideration-—Evidence—Questions for Jury. 


Evidence of services rendered by plaintiff to his deceased uncle in the 
latter’s lifetime, in looking after, collecting and disbursing the pro- 
ceeds of his large crop of tobacco sold on warehouse floors, at his request, 
is sufficient of a consideration to support an action upon a note he had 
later given his nephew therefor. 


5. Same—Fraud. 
Held, in this case there was no valid objection to the adequacy of con- 
sideration given for the note sued on, in the absence of evidence of fraud 
or imposition sufficient to vitiate the contract. 


CLARK, C. J., dissenting. 


CiviL action, to recover on a promissory note for $4,000, given by 
intestate to plaintiff, and tried before Devin, J., and a jury, at August 
Term, 1923, of Person. 

Defendants answered and alleged that the note sued on was given 
without any consideration. Second, that when same was given, the 
intestate was without sufficient mental capacity to execute it. On the 
trial, plaintiff proved the due execution of the note, in form as follows: 

“April 14, 1919. One year after date, I promise to pay J. J. Jones 
the full and just sum of $4,000 for value received of him. Interest, five 
per cent. (Signed) J. W. Winstead.” 

Defendant offered testimony tending to show that at the time of the 
execution of the note the intestate was not of sufficient mental capacity 
to execute the note; and, second, that the same, being executory, was 
without valuable consideration. In support of the first position, 
showed among other things that intestate had been three times, at 
different periods, confined in the insane asylums of the State, the last 
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time being twelve years before the note was given, and that since his 
discharge on the last occasion he had never been of sound mind or of 
capacity to execute the note sued on. 

In reply plaintiff offered evidence tending to show that since coming 
from the State Hospital, twelve years ago, intestate had been in control 
and management of his own property; that he had a large landed estate, 
was a good trader, rented out. his property himself, and accumulated 
property; that the note had been executed by intestate in payment of 
services theretofore rendered by plaintiff to the intestate and in recogni- 
tion of the claims plaintiff had upon him, and it appeared that the 
annual interest had been receipted for on the note as per agreement 
between plaintiff and intestate. The cause was submitted to the jury, 
and verdict rendered, as follows: | 

“1, Was the note sued upon executed without any consideration ? 
Answer: ‘No.’ 

“2. Was J. W. Winstead, at the time of the execution of the note, 
without sufficient mental capacity to execute same? Armswer: ‘No.’ 

“3. What amount is due on said note? Answer: ‘$4,000.’ ” 

Judgment on the verdict, and defendants excepted and appealed, 
assigning errors. 


Luther M. Carlton and William D. Merritt for plainirff. 
Brogden, Reade & Bryant, M. C. Winstead, and F. O. Carver for 
defendants. 


Hoxeg, J. The execution of the note, a negotiable instrument, having 
been duly proven, and same put in evidence, under our statutes and 
decisions applicable, there is a presumption that it was given for value, 
and the question of a lack of consideration is a matter of defense, the 
burden being upon the defendant to establish it. Piner v. Brittain, 165 
N. C., 401, and authorities cited; C. S., ch. 58, secs. 3004 and 3006, ete. 
There is also a rebuttable presumption that the promissor was sane at 
the time of the execution of the note, and on that question the burden 
of showing the contrary, as a general rule, is upon the cefendant or the 
person alleging it. 

The court charged the jury generally in accord with these principles, 
submitting the opposing evidence under full and appropriate instruc- 
tions, and referring to the fact of defendant’s confinement in the 
asylums of the State, and his condition while there, as circumstances 
tending to establish defendant’s position. Under these instructions the 
jury have rendered their verdict for plaintiffs, and, after careful con- 
sideration, we can find no valid reason for disturbing the results of 
the trial. 
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It is very earnestly contended by defendants that, on the entire evi- 
dence, if believed by the jury, including that of plaintiff himself, the 
note was without any valuable consideration, and his Honor should have 
so ruled, in accord with their prayer for instructions to that effect. On 
that question plaintiff, a witness in his own behalf, testified among 
other things that plaintiff, at the time of the execution of the note, and 
for some time prior thereto, was engaged in the sale of tobacco as 
employee of a warehouse company at South Boston, Va.; that intestate, 
owning a large body of land in this State, having numbers of tenants 
thereon, was in the habit of sending the tobacco grown on his farms to 
South Boston for sale, and not infrequently, pursuant to intestate’s 
request, by note or otherwise, plaintiff would look after these sales and 
the disposition of the purchase price, following in such matters defend- 
ant’s directions given him. Speaking more directly to the execution of 
the note and the circumstances attending its execution (admitted with- 
out objection), the witness said: 

“He came over to South Boston one day, and I was busy in the office, 
and he came in there and told me he wanted to see me, and we went out 
in the warehouse and sat down on a truck, and he told me that I had 
been nice to him in South Boston. Lots of times he would send tobacco. 
Some of his tenants would come over and sometimes sell with me; and 
if he did not come himself, he would phone me or write me a letter and 
tell me what to do with the check, and sometimes he would say let one 
have so much and send me a check for the rest, and I always did just 
as he told me. He told me he appreciated what I had done for him; 
that Uncle Charles, who had died a few years ago, did not leave me 
anything, as he did some of the rest of his people, and he wanted to help 
me, and I had been nice to him, and he appreciated what I had done 
for him, and he was going to give me this note. He said, ‘I may pay 
you the money for this before I die,’ but he said, ‘I am getting to be an 
old man and I do not know when I will die” But he said, ‘If I die 
before I pay it, my estate will be worth it, and I want you to collect it.’ 
And that 1s what I am trying to do. He asked me to credit the interest 
on this note, and he asked me to send him a receipt, and I sent it to him, 
and he asked me did I credit the interest after I sent him the first 
receipt; and he was over there some time later and asked me did I credit 
it on the note, and I told him I did.” 

_ Again, on cross-examination, witness testified as follows: “I was 
engaged in the warehouse business for somebody else. He did not sell 
much tobaeco with me. He owned some stock in the Independent Ware- 
house, and I think his people sold more there than anywhere else. But 
he did sell some at the other warehouses. He did not sell so much 
tobacco with me, but if he wasn’t coming himself he would usually 
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write me or get somebody to phone me, and he would tell me who was 
coming and what warehouse they were going to be at, and tell me what 
he wanted done—if he wanted to let them mere aeeahing: and what to 
do with the other.” 

“Q. As a matter of accommodation to ha you did as he requested ? 
A. Yes, sir. 

“Q. He did sometimes sell tobacco at your warehouse? A. Yes, sir. 

“@. Of course, when he sold tobacco at your warehouse, if he wanted 
you to do something with the money, you would do it?) A. Yes, sir.” 

On this, the evidence chiefly pertinent, it is insistel for appellant 
. that the facts only present an executory promise to make compensation 
for a “past consideration,” and that the same does not constitute value 
within the meaning of the exception. It is said by Professor Page, in 
his valuable work on contracts: “At modern law, the term ‘past con- 
sideration’ means that a right has been acquired or forborne, under cir- 
cumstances that either never created any legal liability, to pay therefor, 
or if there was a legal liability originally, subsequent facts have 
amounted to a discharge. It does not, of course, mean that a promise 
may not be supported by a prior legal liability as a consideration, 
whether absolutely valid, voidable, or subject to some subsequent de- 
fense. It does not include cases in which the consideration is a legal 
hability which arose before the promise was made, and upon which the 
promise is based. Such forms of consideration are sufficient. As used 
in this sense, a past consideration is no consideration, at modern law, 
in most jurisdictions.” Page on Contracts (2d Ed.), sec. 625. 

It will be observed that the evidence all shows that the services in the 
instant case were rendered by request, and some of the old English 
decisions, and probably some in this country, seem to be to the effect 
that wherever services are done by request of another this will import a 
sufficient consideration. But these decisions, so far as examined, were 
cases where a request was necessary to create liability, and, on the facts 
presented, did create it; and a more careful examination of the principle 
as pertinent to the facts of the instant case will show, in accord with 
the above citation, that the question properly depends on whether the 
present executory promise to pay was given for services formerly ren- 
dered, and under circumstances which created a legal liability. In such 
case the services, though at a former time, will suffice as a valid con- 
sideration for the subsequent promise, and this in turn usually depends 
on whether the services were given and received without expectation of 
pay. In Winkler v. Killian, 141 N.C., at p. 578, the Court, in speaking 
to the general principle involved, said: “It is ordinarily true that where 
services are rendered by one person for another, which are knowingly 
and, voluntarily accepted, without more, the law presumes that such 
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services are given and received in expectation of being paid for, and 
will imply a promise to pay what they are reasonably worth. This is a 
rebuttable presumption, for there is no reason why a man cannot give 
another a day’s work as well as any other gift, if the work 1s done and 
accepted without expectation of pay.” 

And in one of the cases cited and relied on by defendants (Harper v. 
Davis, Admr., 115 Md., 349), it is held, among other things, as stated 
in report of case in 385 L. R. A. (N. S.), 1026: “A note given by a 
man to a stranger in blood, who entered his family and lived there as a 
daughter, having all the privileges of any member of the family, the 
past services, which were rendered without any intention on her part 
of charging for them, or on his part of making compensation for them, 
is without consideration, and cannot be enforced by the payee.” 

Considering the facts in evidence in view of these decisions and the 
principles they approved and illustrate, it appearing that the services 
were rendered by request, that they were of a kind ordinarily importing 
liability and that the intestate in acknowledgment of their value sub- 
sequently gave to plaintiff the note sued upon, this being a relevant cir- 
cumstance showing his concept of the matter, we think it a permissible 
inference that the services were not given and accepted as a gratuity, 
but under circumstances that established a legal and enforceable la- 
bility which required that the case be submitted to the jury, and the 
court could not have instructed the jury, as requested, that no valuable 
consideration had been shown. 

Defendants except further that, it having been made to appear that 
the intestate had been confined on three different occasions in the 
asylums for the insane, the court should have instructed the jury that 
there was a presumption that the conditions then presented were pre- 
sumed to continue, whereas these facts were only submitted as circum- 
stances tending to show insanity. It might be a sufficient answer to this 
exception that there was no prayer for instruction as a basis for this 
exception, but on the record we are of opinion that the same could not 
have been properly given. It is true that when insanity has been shown 
to exist as an habitual or permanent condition there may arise a rebut- 
table presumption that the same will continue, but the position, in our 
opinion, does not apply here, because the evidence does not establish the 
requisite data, and because the fact in question, occurring twelve years 
after the intestate’s last discharge from the asylum, 1s too remote for a 
proper application of the principle referred to, and more especially 
when there are facts in evidence tending to show further that since his 
last discharge the intestate has exercised general supervision and control 
of his business affairs and been successful in their management. Hud- 
son v. Hudson, 144 N. C., 449-454; Lawson on Presumptive Evidence, 
2974; 
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Nor is there any valid objection for inadequacy of consideration, in 
the absence of any allegation or evidence of frauc. or imposition 
vitiating the contract. Institute v. Mebane, 165 N. C., 644-650; 
6 R. C. L., title Contracts, sec. 85. 

On consideration of the entire record, we are of opinion that no 
reversible error has been shown, and the judgment is therefore affirmed. 

No error. 


Crark, C. J., dissenting: This action is on a note for $4,000, pur- 
porting to have been executed by defendants’ intestate. The defendants’ 
intestate died in April, 1922. He lived alone at his home in Person 
County, doing his own cooking and house work a part of the time. He 
was three times an inmate of the Hospital for the Insane. The first 
time, some twenty-five years before his death, he was taken to the hos- 
pital at Morganton for treatment, and was an inmate for twelve months. 
Some years later he was again an inmate of the same institution. 
About ten or eleven years before his death he was an inmate of the 
State Hospital at Raleigh for about six months. He was never dis- 
charged from that institution, but his brother brought him home on 
leave, and he never returned. From that time until his death he con- 
tinued to live alone at his home. He was exceedingly “close” in money 
matters, but at times had a sort of mania for giving notes and making 
offers of financial assistance among his relatives. He gave at sundry 
times in this way several notes to his relatives, and among others offered 
to give a nephew $5,000 and a brother a note for $10,000. These offers, 
in most cases, were refused, because it was well known in the family 
that the intestate was of insane or feeble mind, and there was a tacit 
understanding that none of them would take advantage of his situation. 
Even among those who accepted the notes, none of them have presented 
any of such notes for payment, except this plaintiff, a nephew. 

On 4 April, 1919, the defendants’ intestate gave the plaintiff a note 
for $4,000, not under seal, saying to him that he had keen nice to him 
and he appreciated it. He further told the plainti:f to credit the 
interest on the note as it fell due, as if it had been paid, and send him 
a receipt for it. The administrators refused to recognize the note as a 
valid obligation of the estate. 

It would seem very clear, upon the facts of this case, that the estate 
of the intestate should not be subjected to the payment of this note. 
Among the errors assigned are: The court charged the jury that “the 
burden of proof was on the defendants to satisfy them. by the greater 
weight of the evidence that at the time of signing the note in contro- 
versy the intestate did not have sufficient mental capacity to execute the 
note.” Generally speaking, this is a correct proposition of law, but 
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under the evidence in this case the burden of proving mental capacity 
should have been cast upon the plaintiff who asserted it. It is not 
denied that the defendants’ intestate was treated at the hospital at Mor- 
ganton on two occaslons—the first about twenty-five years before his 
death, and that about ten or eleven years before his death he was taken 
to the State Hospital at Raleigh, where he remained about six months, 
and was never discharged as cured, but was permitted to accompany 
his brother home on leave. His brother testified as follows: “He was 
not discharged as being cured. I wrote the doctor and asked him to let 
my brother come home, as he kept writing me that he wanted to come 
home, and the doctor refused, unless I would come down. The doctor 
told me that he would not discharge my brother, but would let me take 
him home.” This evidence was uncontradicted. The intestate was, 
therefore, under a legal adjudication of being insane, and was not dis- 
charged by the authority of the physician, but, being allowed to go 
home, he simply did not come back. Upon this testimony the burden 
was upon the plaintiff to prove by the greater weight of the evidence 
that the deceased had recovered and that he had sufficient mental 
capacity to execute the note. 

When insanity 1s once shown to exist, there is a presumption that it 
continues, unless there is testimony showing the restoration of mental 
soundness, the burden of which is upon him to assert it. Beard v. R. R., 
143 N. C., 140; Weedman’s Estate, 254 Ill, 504. 

This $4,000 ought not to be a burden upon the estate unless it was 
shown by the greater weight of the evidence that the intestate’s mental 
capacity was sufficient to authorize the jury to find that his mental con- 
dition had been restored. 

There was no evidence whatever of a consideration for this or the 
other notes which the deceased at times would scatter around liberally, 
and which all had refused to profit by, except this nephew. There was 
evidence of slight kindnesses or exchange of courtesies between the 
deceased and this nephew, but no evidence of any substantial “service” 
justifying an obligation to pay the plaintiff $4,000. The court erred 
in charging that “these services, though they were past consideration, 
would be sufficient consideration for the note if they were of valuable 
consideration.” This was an expression of opinion by the judge that 
there had been services rendered. 

The appellant, in apt time and in writing, faquested his Honor to 
charge the jury as follows: “The court charges you that if you believe 
the testimony of the plaintiff, J. J. Jones, there was no consideration 
for the note sued on, you will therefore answer the first issue ‘Yes.’ ” 
Upon the inspection of the testimony it was error in the court to refuse 
to so charge. The defendants in apt time also requested his Honor to 
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charge the jury, “if they believed the evidence they would answer the 
first issue ‘Yes.’”’ It was error to refuse to give this instruction, for 
there 1s no testimony that could have justified the jury in finding that 
there was any legal consideration. 

Past services may constitute a sufficient consideration to support a 
note, provided they are such services, rendered under such circum- 
stances, as to create a legal obligation to pay for them, but the evidence 
in this case totally failed in this respect. 

It was also error to allow the plaintiff to testify as to the alleged acts 
of kindness upon which he asserted his claim that this note for $4,000 
was given for a sufficient and valid consideration. The testimony of the 
plaintiff was incompetent under C. §., 1795 (formerly C. C. P., sec. 348, 
and Code of 1883, sec. 590), which provides: “A party to a transaction 
excluded when the other party 1s dead. Upon the trial of an action, on 
the hearing upon the merits.of a special proceeding, a party or person 


interested in the event . . . shall not be examined as a witness in 
his own behalf or interest . . . against the executor, administrator, 
etc., of a deceased person except when the executor, administrator, etc., 
is examined in his own behalf . . . concerning the same transac- 


a} 


tion or communication,” and the administrators did not testify as to 
such “transaction or communication.” 

The testimony of the plaintiff in this case was admitted as follows: 
“Mr. Winstead executed the note for $4,000 to me. He came over to 
South Boston one day, and I was busy in the office, and he came in there 
and told me he wanted to see me, and we went out in the warehouse and 
sat down on a truck and he told me that I had been nice to him in South 
Boston. Lots of times he would send tobacco; some of his tenants would 
come over and sometimes sell with me, and if he did not come himself 
he would phone or write me a letter to tell me what to do with the check, 
and sometimes he would say let one have so much and send him the 
check for the rest, and I did just as he told me. He told me he appre- 
ciated what I had done for him. That Uncle Charles, who died a few 
years ago, did not leave me anything as he did some of the rest of his 
people, and he wanted to help me, and I had been nice to him and he 
appreciated what I had done for him and he was going to give me this 
note.” Again he says: “He told me I had never bothered him about 
anything and never had borrowed money from him. He said some of 
the rest had, and he felt like he wanted to do something for me, and I 
_ was named after him, and he appreciated what I had done for him over 

there.” 

On cross-examination the plaintiff testified further: “I was engaged 
in the warehouse business for somebody else. He did not sell much 
tobacco with me. He owned some stock in the Independent Warehouse, 
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and I think his people sold more there than anywhere else, but he would 
sell some at other warehouses. He did not sell so much tobacco with 
me, but if he was not going himself he would usually write to me or get 
some one to phone me, and he would tell me who was coming and what 
warehouse they were going to sell at, and tell me what he wanted done. 
If he wanted to let them have anything, and what to do to the others.” 

He testified further on cross-examination: 

“Q. As a matter of accommodation to him, you did as he requested ! 
A. Yes, sir. 

“Q. He did sometimes sell tobacco at your warehouse? <A. Yes, sir. 

“Q. Of course, when he sold tobacco at your warehouse, if he wanted 
you to do something with the money you would do it? A. Yes, sir.” 

The plaintiff’s case on the issue of consideration must stand or fall 
by this testimony. 

In this there 1s nothing to raise a legal obligation on the part of the 
deceased, and nothing whatever to indicate that the plaintiff at the time 
of the services rendered, if they can be called services, expected to be 
paid, or that the defendants’ intestate expected to pay for them. . 

If the plaintiff expected to be paid he does not say so in this testi- 
mony. If the defendants’ intestate considered himself under any obli- 
gation to pay, he failed to say so to the plaintiff when he gave this note. 
The words “pay” or “remunerate” were never used. He said he wanted 
to “help” the plaintiff and to “do something for him.” These so-called 
services were merely little acts of courtesy which are usually performed 
between people having business relations or between whom there are 
other ties. What warehouseman or what merchant would expect to be 
paid $4,000 for such little matters as the plaintiff testified he did as a 
matter of “accommodation” to the deceased? The plaintiff was a clerk 
in a public warehouse, and the deceased occasionally sold or sent tobacco 
there, and they were nearly related: 

The plaintiff was given by the court free rein to testify concerning 
the entire transaction, and he did not say or indicate that the deceased 
was under obligation to pay him anything. 

K. C. Wagstaff testified that he was a nephew of the deceased and one 
of the administrators. That he saw the deceased two or three times a 
year. “I do not think the mental capacity of the deceased has been 
good since he went to the asylum for the last time. For the past three, 
four, or five years I do not think he was capable of transacting business 
in a business-like way; he was capable of transacting it in some way.” 
He further said that after he and J. D. Winstead (brother of deceased) 
had qualified as administrators they “went to the house occupied by the 
deceased and found money scattered about over the house in different 
places, in corners, cracks, and barrels. We found about $900. He had 
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a stock of merchandise there. Most of it was found in kolts of cloth or 
drawers where he kept thread. The whole stock of merchandise was not 
worth much. I reckon he had part of it 25 years. The cloth and things 
were rotten and no good at all. We found two checks, as I remember— 
one to Mr. Oscar Carter and one to some company off somewhere. One 
of the checks was 25 or 30 years old and the other five or six years old. 
We found chattel mortgages given him by his tenants. He wrote most 
of them himself. We found none of them recorded and none of them 
witnessed much, and some witnessed at the wrong place—in pretty bad 
condition. J do not think we found but one recorded mortgage, and 
that was one that had been transferred to him. You could not tell how 
much some of them were for. Some of them we could.” There was 
much other evidence of mental incapacity. 

The defendant Wagstaff further testified that the plaintiff “did not 
mention the note to me that day. I saw him several times after that. 
Saw him at South Boston once after that, and talked with him two 
hours. We were talking about the estate and I hoped he would mention 
the note to me, but he never did. He has never mentioned it since then. 
The first notice came through the bank.” 

John D. Winstead, the other defendant, testified that he was a brother 
of the deceased, and one of his administrators, and that the plaintiff is 
his nephew. He testified as to his brother being in the hospital at Mor- 
ganton twice, and that on the third time he was taken tc Raleigh about 
twelve years ago. That he was not discharged as being cured but that 
as he kept writing him he wanted to come home he went down to 
Raleigh, and “the doctor told me that he would not discharge my 
brother but that he would let me take him home. He died at the age 
of 75 years.” 

He further testified: “For 25 years I looked after some part of his 
business, and for the last five or six years Emory, a nephew of mine, 
looked after part of it. I told the deceased I would not look after all 
of it. From the time I brought him home from the hospital the last 
time, In my opinion, he did not have sufficient mental capacity to trans- 
act business intelligently. This statement is based upon a transaction 
I had with him. He offered to give me a note for $10,000. I think I 
could have gotten one for $20,000 if I had asked him for it. I told 
him I would not have it.” 

This defendant testified that the plaintiff was employed in the ware- 
house as a clerk, but neither he nor the other defendant gave any testi- 
mony whatever in regard to the transaction or conversation between 
the plaintiff and the deceased upon which the entire claim of the plain- 
tiff rests, and his testimony as to which was therefore entirely incom- 
petent under the statute, C. S., 1795. 
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This witness and others testified as to the lack of mental capacity 
on the part of the deceased. He further testified that there were fifteen 
heirs at law, and that between 1919 and the date of intestate’s death 
the plaintiff never spoke to him about this note, and nothing was said 
about it until the notice came through the bank some time after his 
brother’s death. 

Upon the testimony in the case, it was error for the judge to say to 
the jury that the deceased, who had been three times an inmate of the 
asylum, and who on the last occasion left the asylum without any dis- 
charge, was presumed to be sane, and that the burden was upon the 
administrators of the estate to prove that he was not. 

Upon the evidence, also, it was error to charge the jury that the 
httle incidents which the plaintiff, though incompetent to testify to, 
had narrated were “services” which, “though they were past consider- 
ation, would be sufficient consideration for the note if they were of 
valuable consideration.” The plaintiff was incompetent to testify as 
to such matters, but, conceding that objection was not made on that 
ground, still the alleged “services” he testified to were not sufficient 
consideration upon which to justify a verdict against the estate of the 
deceased for $4,000. 

It was also error for the court to refuse to charge the jury as follows: 
“Where two men enter into a contract, the law does not ordinarily 
inquire into the adequacy of the consideration, but where the consider- 
ation 1s so grossly out of proportion to the amount of the alleged obli- 
gation, and is so obviously inadequate as to shock the conscience and 
the sense of justice, the law will not enforce the contract; and the 
court, therefore, charges you that if you shall find from the evidence, 
and from the greater weight thereof, that the plaintiff rendered the 
deceased service in consideration of the note, but if you shall further 
find by the greater weight of the evidence that the value of such service 
was so out of proportion to the amount of the note and demand by the 
plaintiff as to shock the conscience of people of average intelligence, 
you will answer the first issue ‘Yes.’ ” 

The burden of proof was on the plaintiff as the note was not under 
seal, to prove consideration, and the burden was also upon the plaintiff 
to prove that he was of sufficient mental capacity to assume the lability 
of $4,000; and it was error to tell the jury upon the evidence that the 
burden was on the defendants to rebut the presumption of sanity. 
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J. R. LAZENBY et at. v. BOARD OF COMMISSIONERS OF 
IREDELL COUNTY. 


(Filed 5 December, 1928.) 


1. Schools—Statutes—Taxation-——Special Tax—Petition—-Counties—Dis- 
cretion. 


Where the electors of a school district of a county have voted for a 
special tax for the erection of a public school building, based upon a 
petition filed with the county commissioners, and approved by the county 
board of education in conformity with the requirements of C. 8., sec. 
5526, except that the petition attempted to take away tle discretionary 
power of the commissioners in locating it, this restrictive provision in 
the petition is contrary to law, and will be disregarded, and the election 
being free from fraud and giving the electors full opportunity to vote, 
the special tax thereby approved will be held valid. 


2. Same—Ballots—-Unrelated Questions—Appeal and Error—Objections 
and Exceptions. 


Where the exception on appeal to the validity of a special tax approved 
by the voters of a school district for public school purposes, is upon the 
ground that the question was submitted on several unrelated proposi- 
tions upon one ballot, it will not be sustained when it properly appears 
from the findings of the lower court that the only question voted upon 
and approved by the electors, and involved in the controversy, was the 
levying of the special tax. 


Puaintirrs appealed from an order of Long, J., 1 September, 1923, 
dissolving a restraining order. From IREpDELL. 

In June, 1922, one-fourth the freeholders in a described territory 
filed with the defendant the following petition: 

“We, the undersigned, petition that Chestnut Grove Schoolhouse be 
built on the Winston-Salem Highway, somewhere between N. C. Sum- 
mers’ and J. L. Wike’s, as the most suitable place. This petition to 
be null and void unless schoolhouse is built on the Winston-Salem 
Highway or near said highway, and also higher grades must be added 
to said school; respectfully petition your honorable boa:-d for an elec- 
tion to ascertain the will of the people within the proposed special 
school district, whether there shall be levied in said district a special 
annual tax of not more than ten cents on the one hundred dollars valu- 
ation of property and .... cents on the poll, to supplement the public 
school fund which may be apportioned to said district by the county 
board of education in case such special tax 1s voted.” 

The county board of education approved the petition and the de- 
fendant ordered an election to be held “for the purpose of voting on a 
special school tax of not more than ten cents on the $100 worth of 
property.” <A majority of the qualified voters voted for the tax, and 
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the plaintiffs brought this suit to declare the election void and to enjoin 
the levy and collection of the special tax. The defendant filed an 
answer, and upon the hearing his Honor found the facets and dissolved 
the restraining order theretofore issued. 


R. T. Weatherman, Grier & Grier, and W. D. Turner for plaintiffs. 
Buren Jurney and John A. Scott, Jr., for defendant. 


Apams, J. The petitioners undertook to prescribe conditions upon 
which their petition should become “null and void,” and the plaintiffs 
contend that the defendant had no authority to order the election be- 
cause these conditions were in conflict with C. 8., 5526. In this section 
there are two conditions which are precedent to granting an order for 
holding the election: (1) the petition must be signed by one-fourth the 
freeholders within the proposed special school district. in whose names 
real estate therein is returned in the tax list of the current fiscal year, 
and (2) it must be endorsed by the county board of education. 

It was held in Gill v. Comrs., 160 N. C., 181, that the jurisdiction 
of the board of education and of the county commissioners is dependent 
upon the presentation to them of such a petition as is required by the 
statute, and that such petition is precedent to the exercise of the par- 
ticular authority which the statute confers. See, also, Key v. Board 
of Education, 170 N. C., 123. In the instant case the two conditions 
prescribed by the statute were complied with, and the question for 
decision is whether the other conditions stated in the petition were 
fatal to the exercise of the jurisdiction conferred by law upon the de- 
fendant. As to this question both sides refer to the decision in Comrs. 
v. Malone, 179 N. C., 110. In that case the county commissioners were 
authorized by a public-local law to issue bonds in behalf of any general 
or special school-taxing district of the county, on approval of a majority 
of the qualified voters, for the purpose of repairing, altering, making 
additions to or erecting new buildings, and purchasing schoolhouse 
sites. In the petition for the election the purpose stated was the erec- 
tion and equipment of a new school building and the purchase of school 
grounds; and the court said that if the word “equipment” should be 
regarded a substantial departure from the purposes contemplated and 
provided for in the statute, the provisions of the statute mentioned in 
the petition were controlling, and the term, even if unwarranted, should 
be rejected as surplusage or disregarded as being in violation of law. 

Upon the record in the case at bar this principle is controlling. His 
Honor found as a fact that in the advertisement of the election neither 
the location of the schoolhouse nor the character of the school to be 
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established was mentioned, and that the only question considered by 
the voters was that of the special tax. There is nothing in the record 
to indicate fraud or to show that any voter was deceived or misled 
elther as to the location of the building or as to the character of the 
school. On the contrary, the alleged cause of action is based solely 
upon the ground that the conditions stated in the petition conflict with 
the statute and render the election invalid. In this conclusion we do 
not coneur. The right of the petitioners to ask that tie choice of a 
site be submitted to the qualified voters 1s not involved. The objection- 
able feature of the petition is the apparent purpose of the petitioners to 
control the discretion of the board by designating the place where the 
building shall be erected; but, the petition being otherwise sufficient, 
the expression of such purpose cannot divest the commissioners of the 
jurisdiction given them. In other words, the conditions requisite to 
conferring jurisdiction have been prescribed by the Legislature (Gull 
v. Comrs., supra), and when compliance with these conditions is prop- 
erly made to appear, the petitioners cannot disregard the statute and 
defeat or qualify the jurisdiction of the board by incorporating ex- 
traneous or irrelevant matter in their petition or by directing in what 
manner and to what extent such jurisdiction shall be exercised. 

Also, the plaintiffs contend that the election is void for the reason 
that only one ballot was used in submitting to the voters of the district 
the three propositions whether a special tax should be lIavied, whether 
the school should have additional grades, and whether the site should 
be changed; and in support of their contention they re.y on the doc- 
trine stated in Winston v. Bank, 158 N. C., 512, and in Will v. Lenorr, 
176 N. C., 572. It is not necessary to point out the distinction between 
the facts in these two cases and those in Briggs v. Raleigh, 166 N. C., 
149; Keith v. Lockhart, 171 N. C., 451, and Taylor v. Greensboro, 175 
N. C., 423, with a view to deciding whether the three propositions are 
practically one or whether they are distinct and unrelated. The order 
of election shows, and in his statement of facts his Honor finds, that 
the levy of the special tax was the single question which the voters had 
in mind. 

The appeal does not present any amendment of the school law as 
codified by the General Assembly of 1923. 

The record disclosing no error, the judgment is 

Affirmed. 
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HASTY MERCANTILE COMPANY v. E. W. BRYANT. 
(Filed 5 December, 1923.) 
Statute of Frauds—Debtor and Creditor—Debt of Another—Parol 


Promise—Consideration—Direct Obligation of Promissor. 


Where the landlord receives of his tenant cotton the latter has raised 
on the lands, under the parol promise to store it until the price should 
go higher, and to pay his debts, and has also later promised a creditor 
to pay his tenant’s debt to him, the promise so made is not one to pay 
the debts of another, but is a direct obligation of the landlord to pay 
the debt, founded upon a sufficient consideration, that he would pay it 
out of the proceeds of the sale of the cotton placed by his tenant in his 
hands, and does not fall within the provisions of the statute of frauds, 
C. S., see. 987, requiring the agreement to be in writing and signed by 
the party to be charged. 


AppeaL by plaintiff from Harding, J., at June Term, 1923, of 
SCOTLAND. 

Civil action. The material allegations, as stated in the plaintiff’s 
complaint, are as follows: 

(1) That during the year 1920, and prior thereto, Frank McLeod 
lived upon and worked the lands of the defendant as a tenant of the 
defendant, and while so living and working the said lands of the de- 
fendant the said Frank McLeod purchased from the plaintiff certain 
goods, wares and merchandise of the value of four: hundred eighty-six 
and 45-100 dollars ($486.45), which amount the said Frank McLeod 
agreed to pay for the said goods, wares and merchandise, but which 
has not been paid. 

(2) That among the crops raised upon the said lands of the defend- 
ant during the year 1920, the said Frank McLeod raised a crop of cotton 
from which has been gathered more than fifty bales of cotton, all of 
which the defendant, by agreement with the said Frank McLeod, as 
hereinafter stated, has stored. That durig the early part of the 
gathering season of 1920, when the price of cotton was high but gradu- 
ally declining, the said Frank McLeod wanted the said cotton sold as 
it was gathered in order to pay his debts, and requested the defendant 
to sell the said cotton; that thereupon the defendant suggested that he, 
the defendant, would store all of said cotton and hold the same for 
better prices, and promised that he, the defendant, would pay certain 
accounts and debts of the said Frank McLeod, the debt owing to the 
plaintiff, as hereinbefore alleged, being one of the said accounts, and 
would carry the accounts until the said cotton should be sold. That 
upon the promise of the defendant to pay the said debt which the said 
Frank McLeod owed to the plaintiff, the said Frank McLeod agreed 
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for the defendant to hold all the said cotton, and the said cotton has 
been stored by the defendant. 

(8) That, subsequent to the said agreement made between the de- 
fendant and the said Frank McLeod, the said Frank McLeod advised 
the plaintiff of the agreement of the defendant to pay the said debt 
to the plaintiff. That thereafter, during the first week of October, 
1920, the agent and general manager of the plaintiffs business ap- 
proached the defendant relative to the said agreemer.t between the 
defendant and the said Frank McLeod, and the defendant thereupon 
promised and agreed to pay immediately to the plaintiff the said debt 
which Frank McLeod owed, and requested that he, the defendant, be 
advised as to the amount thereof. That subsequent thereto Frank 
Carmichael, the agent and general manager of the plaintiff, advised 
the defendant that the amount of the debt was four hundred eighty-six 
and 45-100 dollars ($486.45), and the defendant again promised to pay 
the said debt. 

(4) That from and after the time the defendant promised plaintiff 
that he, the defendant, would pay the said debt, the plaintiff ceased 
to look to the said Frank McLeod for the payment of the said debt, 
but looked to and held the defendant solely responsible therefor, and 
continues to look to and hold the defendant solely responsible for the 
payment of the said debt. | 

Plaintiff prays judgment for $486.45 and interest. 

The defendant denied all the allegations of the complaint except: 

“That during the year 1920 and prior thereto Frank McLeod lived 
upon and worked the lands of this defendant as a tenant of this defend- 
ant. That Frank McLeod raised and gathered more than fifty bales 
of cotton upon the said land, and that all of said cotton was stored. 
That the agent and general manager of the plaintiff's business ap- 
proached the defendant in regard to the account against the said Frank 
McLeod, stating that the account was around $400.” The defendant 
especially denies that he promised and agreed to pay the plaintiff the 
account against the said Frank McLeod. 

The testimony of the tenant of the defendant, Frank McLeod, and 
that of Frank Carmichael, manager of the plaintiff, Hasty Mercantile 
Co., tended to support the allegations of the complaint. The evidence 
to prove the allegations was objected to by defendant, and plaintiff 
excepted. At the close of the plaintiff’s evidence defendant made a 
motion to nonsuit, which the court allowed, and plaintiff excepted and 
appealed to this Court. 


W. H. Weatherspoon and G. H. Russell for plaintiff. 
George T. Goodwyn and Cox & Dunn for defendant. 
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Crarxson, J. There is only a single legal question involved in this 
case: Do the allegations of the complaint, on a trial of this cause, if 
proven to be true, constitute a good cause of action and entitle plaintiff 
to recover of the defendant? We are of the opinion that the allega- 
tions in the complaint constitute a good cause of action. 

The defendant relies on the statute of frauds, as follows: “No action 
shall be brought whereby to charge an executor, administrator or col- 
lector upon a special promise to answer out of his own estate or to 
charge any defendant upon a special promise to answer the debt, default 
or miscarriage of another person, unless the agreement upon which 
such action shall be brought, or some memorandum or note thereof, 
shall be in writing, and signed by the party charged therewith or some 
other person thereunto by him lawfully authorized.” C. S., 987. 

We do not think the statute appheable, if the facts are proven as 
alleged in the complaint. It is well settled that if “A. 1s indebted to 
B. and puts money in the hands of C. to pay B., then B. may sue C. 
for money had and received.” | 

In the case of Threadgill v. McLendon, 76 N. C., 24, similar in many 
respects to the instant case, Threadgill, the plaintiff, was the merchant, 
and the debt was contracted by the tenant of McLendon, for fertilizer 
and supplies which were furnished the tenant. In that case, the court 
below charged the jury “If they should find that the defendant received 
cotton enough to pay himself and to leave a balance, and that, having 
so received the cotton, promised the plaintiff to pay the tenant’s ac- 
count, the plaintiff would be entitled to recover to an amount sufficient 
to pay said account; otherwise the defendant would not be liable.” In 
that case Pearson, J., said that “the defendant was bound by his direct 
promise to pay, after he had taken the cotton crop into possession, and 
had in his hands the means out of which to pay the plaintiff’s aceount— 
cotton being a cash article and convertible at pleasure into money.” 

The same judge, in Stanly v. Hendricks, 35 N. C., 87, says: “The 
principle is this: When, in consideration of a promise to pay the debt 
of another, the defendant receives property, and realizes the proceeds, 
the promise is not within the mischief provided against, and the plain- 
tiff may recover on the promise, or in an action for money had and 
received. For, although the promise is, in words, to pay the debt of 
another, and the performance of it discharges that debt, still the con- 
sideration was not for the benefit or ease of the original debtor, but 
for a purpose entirely collateral, so as to create an original and distinct 
cause of action.” Hall v. Robinson, 30 N. C., 56; Draughan v. Bunt- 
ing, 831 N. C., 10; Mason v. Wilson, 84 N. C., 51; Whitehurst v. Hy- 
man, 90 N. C., 490; Voorhees v. Porter, 184 N. C., 604; Deaver v. 
Deaver, 187 N. C., 244; Jenkins v. Holley, 140 N. C., 380; Satterfield 
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v. Kindley, 144 N. C., 461; Dale v. Lumber Co., 152 N. C., 654; Peele 
v. Powell, 156 N. C., 557; Whitehurst v. Padgett, 157 N. C., 428; 
Parker v. Daniels, 159 N. C., 518; Craig v. Stewart, 163 N. C., 533; 
Handle Co. v. Plumbing Co., 171 N. C., 502; Rush v. McPherson, 176 
N. C., 567; Deal v. Wilson, 178 N. C., 605; Rector v. Lyda, 180 N. C., 
578, See cases at this term: Parlier v. Miller, ante, 501; Way v. Trans- 
portation & Storage Co., ante, 224. 

Applying the law to the facts in this case, we are of the opinion that 
the court below erred in ruling out the evidence and granting the non- 
sult. | 

Reversed. 





RUTHERFORD HOSPITAL v. THE FLORENCE MILLS. 
(Filed 5 December, 1923.) 


Appeal and Error—Courts—Judgments—Jurisdiction—Pleadings—Cause 
of Action. 


The plaintiff has the right to have a judgment signed upon a verdict 
in his fayor unless the judge sets aside the verdict; and upon the refusal 
of the trial judge to sign the judgment as a matter of law, an appeal will 
directly lie to the Supreme Court, in order that the judgment may be 
signed and the appeal upon the merits be proceeded with according to law. 


AppEAL by plaintiff from Ray, J., at August Term, 1923, of Ruruer- 
FORD. : 

This was an action begun in the recorder’s court and tried on appeal 
at August Term of the Superior Court of Rutherford. 

One J. T. Powell, an employee of the defendant, had been seriously 
injured while in its service, and had been taken to the hospital of the 
plaintiff and there received medical, surgical and professional services, 
but died from said injuries. The complaint alleges that such services, 
including the treatment and nursing that the injuries required, 
amounted to $462, and alleged that the patient had been carried to the 
hospital by the defendant. The answer denied that it carried said 
Powell to the plaintifi’s hospital or authorized any treazment, surgical 
or medical, for the said J. T. Powell. At the conclusion of the evi- 
dence the defendant, in apt time, moved for a judgment of nonsuit. 
Motion overruled, but the record does not show that the defendant 
excepted. 

The jury answered the following issue submitted to it by the court: 
“Ts the defendant indebted to the plaintiff, and if so, in what amount? 
Answer: ‘$462.’” The plaintiff then moved for judgment according 
to the verdict of the jury, and tendered judgment in favor of the 
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plaintiff and against the defendant for $462 and costs of the action, 
to be taxed by the clerk of the court. The court refused to sign the 
above judgment, and to refusal of the court the plaintiff excepted and 
appealed. 


Solomon Gallert for plaintiff. 
Quinn, Hamrick & Harris for defendant. 


Ciarx, C. J. The court, on refusing judgment upon the verdict, dic- 
tated the following record entry: “On the coming in of the verdict, 
the jury having answered the issues as shown in the record, and the 
court being of opinion that the plaintiff 1s not entitled to recover, 
refuses to sign judgment tendered by the plaintiff, as shown by the 
record, as a proposition of law, to which ruling the plaintiff excepts 
and gives notice of appeal to the Supreme Court.” 

There were other assignments of error by the plaintiff as to the 
admission of evidence and as to the refusal of prayers to charge, but 
as the verdict is in favor of the plaintiff we cannot notice them. Upon 
the verdict, which is unequivocal, the plaintiff was entitled to a judg- 
ment thereon. 

The recital in the record, upon the return of a special verdict “that 
the court being of opinion, upon this state of facts, the defendant 1s 
not guilty, the verdict is so entered,” 1s not such a judgment as will 
support an appeal. S. v. Hazell, 95 N. C., 624; S. v. Nash, 97 N. C., 
516. And if there had been an appeal by defendant here it would 
therefore necessarily be dismissed and the cause remanded that a judg- 
ment might be imposed. 

The verdict of the jury gives the successful party a right to have a 
judgment imposed thereon of which he cannot be deprived, except only 
when the court has no jurisdiction or the complaint did not state a 
eause of action, neither of which was the case here. In Ff. ft. Connec- 
tion case, 187 N. C., 21, it was held that “if the court reverses or af- 
firms the judgment below, it may, in its discretion, enter a final judg- 
ment here or direct it to be so entered below. By preference, and as a 
matter of convenience, the latter of course 1s, unless in very excep- 
tional cases, the course pursued,” citing Bernhardt v. Brown, 118 N. C.,, 
710, where the matter was fully discussed, and other cases. 

The cause must be remanded to the court below with directions that 
the presiding judge shall enter the judgment for the plaintiff on the 
verdict, and the parties may then proceed as they may be advised. The 
court did not set aside the verdict as it had the power to do. If it had 
done so for error of law, the plaintiff might have appealed. 
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It is true the defendant might have appealed from the refusal of a 
nonsuit if judgment had been rendered for plaintiff, and there may 
have been other grounds for an appeal, but no appeal lay for the de 
fendant unless judgment was entered against him, nor from refusal of 
nonsuit unless excepted to before verdict. 

Litigation must be ended by a judgment. A case exactly in point is 
Ferrell v. Hales, 119 N. C., 212, where the Court said that when the 
verdict 1s recorded, judgment must be rendered upon the facts found 
by the jury, else “the matter would be forever suspended, like Mahomet’s 


coffin. 
In Aladdin’s tower 
Some unfinished window unfinished must remain. 


Not so in legal proceedings which deal with matters of fact, not fancy.” 
It was there held, as always, that while the judge could not at the next 
term set aside the verdict, it was his duty to enter judgment thereon. 
To the same purport Taylor v. Hrvin, 119 N. C., 277, and many prece- 
dents, which were cited in both these cases. 

The plaintiff, having a right to a judgment upon the face of the ver- 
dict, was entitled to come to this Court for an order directing it to be 
imposed. The appellant is entitled to recover the costs of the appeal. 

Remanded. 





SKYLAND HOSIERY COMPANY vy. AMERICAN RAILWAY EXPRESS 
COMPANY. 


(Filed 5 December, 1923.) 


1. Appeal and Error-—Objections and Exceptions—Evide nce—Questions 
and Answers. 


An exception to the refusal to admit in evidence an unanswered ques- 
tion will not be considered on appeal unless the materiality and relevancy 
of the proposed evidence is made to appear in the recerd. 


2. Carriers—Express—Receipts—Bills of Lading—Stipulations—Actions. 


Where there is a provision in an express receipt excluding liability 
in an action to recover from the express company for loss, damage or 
detention of the shipment unless commenced within one year thereafter, 
the company will not be deemed to have waived its right thereunder, 
when the claimant has delayed commencing his action and has ceased 
his negotiations for a settlement for about fourteen months, merely 
upon the request of the defendant for time for it to make an investiga- 
tion, without promise of settlement, or request on its part that the action 
should not be brought. 
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3. Same—Contracts—Limitation of Actions. 


A stipulation in an expre&Ss receipt or bill of lading against liability 
for loss, damage, ete., to a Shipment unless the action is commenced in 
a year thereafter, is a reasonable agreement resting upon the contract 
of the parties, and is not a statute of limitations. 


Puaintirr appealed from an order of McElroy, J., dismissing the 
action at June Term, 1923, of Henprrson. 


Arledge & Arledge for plaintiff. 
Michael Schenck for defendant. 


Apams, J. Upon the former appeal the Court awarded a new trial 
for error committed in placing the burden of proof on the defendant. 
For a statement of facts, reference is made to the case as reported in 
184 N. C., 478. The defendant was afterwards permitted to amend its 
answer by alleging that under the contract of shipment the defendant 
was not to be lable for loss unless a written claim therefor was pre- 
sented by the plaintiff within 90 days, and unless suit,for recovery was 
commenced within one year after such loss, and that the plaintiff had 
not complied with either of these provisions. The plaintiff replied, 
admitting noncompliance and alleging the defendant’s waiver. 

At the close of the evidence his Honor dismissed the action as in 
ease of nonsuit, and the plaintiff appealed. 

The first exception was abandoned. The second was taken to the 
exclusion of an answer to the question whether a witness for the plain- 
tiff knew the custom of the defendant with regard to its prompt settle 
ment of claims. The record does not show whether the witness knew 
there was such a custom or, if there was, what his answer to the ques- 
tion would have been. The exception, therefore, cannot be sustained. 
In re Will of Edens, 182 N. C., 898; Snyder v. Asheboro, 2b., 708. 

The shipment was made on 19 September, 1919, and on the next day 
the loss was discovered. The summons was issued on 8 February, 1921; 
and the principal controversy between the parties turns on the defend- 
ant’s contention that under the terms of the contract the plaintiff was 
limited to twelve months from the loss within which to bring its suit. 
The clause on which the defendant chiefly relies is this: “Nor shall the 
company be liable in any suit to recover for the loss, damage or deten- 
tion of this shipment unless the same be commenced within one year 
thereafter.” | 

Contractual provisions limiting the time within which suit shall be 
brought have been upheld in receipts or bills of lading in both inter- 
state and intrastate commerce and in other contracts. Rogers v. R. f., 
ante, 86; Jones v. Winstead, ante, 536, Dixon v. Davis, 184 N. C., 
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207; Thigpen v. &. R., 184 N. C., 33; Beard v. Soversign Lodge, 184 
N. C., 154. In the case last cited it is said that a provision of this 
character is not a statute of limitation but a contract which imposes a 
restriction upon the right of action by definitely fixing a period within 
which the plaintiff’s rights must be asserted. 

The plaintiff does not seriously contest this principle but insists that 
the condition was waived by the defendant’s request for time to make 
an investigation of the loss. ©. P. Rogers, the plaintiff’s general man- 
ager, testified as to the following conversation between himself and the 
defendant’s superintendent: “I told him that I couldn’t see but what 
the express company was responsible for the loss, and he told me that 
he would make a thorough investigation of the shortage, and I agreed 
to give him all the help we possibly could out there to make the investi- 
gation, and he told me that when the investigation had been made that 
he would be able to let us hear from him. I told him that we would 
have to hold the express company responsible for the shortage; he 
wanted sufficient timé to investigate the matter before he would give 
any answer.” He testified that a few days afterwards they had another 
conversation at a bank in Hendersonville, and then: “We got no further 
report from the express company. We waited on them about a year, 
if I am not mistaken, and then instructed our attorneys to bring suit 
against the express company for the shortage, and this was done. I 
waited this length of time in order to give them the ‘necessary time to 
make a thorough investigation. . . . I knew that matters of that 
kind take a long time, and was perfectly willing to give them all the 
time necessary. . . . There were no negotiations or transactions in 
regard to this case between our company and the defendant company 
except those conducted by me.” He said also that he had no recollec- 
tion of the defendant’s admission or denial of liability for the loss. 

In 4 R. C. L., 800, it is said: “A carrier may by his conduct estop 
himself from insistence on compliance with the terms of the bill of 
lading with respect to limitations on the time within which an action 
for loss or injury to the article shipped must be brought, whenever, by 
negotiations for settlement or otherwise, he so acts as to justify a rea- 
sonable belief on the part of the shipper that this claim. will be settled 
without suit. In such a case, if the shipper, acting on this belief, does 
not institute his suit until the time provided in the bill of lading has 
elapsed, the carrier will be estopped from invoking the limitation. If, 
however, notwithstanding such negotiations, the shipper still had ample 
time after they had ceased within which to begin his action before the 
stipulated time elapsed, it seems that the carrier will not be estopped 
from claiming the benefit of the stipulation.” See cases cited and note 
to Ry. v. Stock Farm, 88 A. S. R., 118, and Ann. Cas., 1914 A., 235. 
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The defendant ceased all negotiations with the plaintiff a few days 
after the loss, and neither promised to pay the claim nor requested the 
plaintiff not to bring suit. Apparently it wanted time for the investi- 
gation to enable it to decide what course to pursue; but we think there 
is nothing in the record from which the plaintiff should reasonably 
have assumed that the defendant intended to settle the claim without 
suit. Action was voluntarily delayed for more than fourteen months 
after the last negotiations took place, and under the circumstances such 
delay should be attributed to the plaintiff’s laches rather than to the 
defendant’s alleged waiver. Jennings v. Hupress Co., 194 N. Y. Sup., 
679; Watt v. R. #., 185 Pac., 600; So. Hx. Co. v. Oliver, 93 S. E., 109; 
Ray v. R. #., 149 Pac., 397; 27 RK. C. L., 909. 

We find no error and the judgment is 


Affirmed. 





JENNIE WOOD vy. GAITHER WOOD, ADMINISTRATOR oF KELLY WOOD. 
(Filed 5 December, 1923.) 


1. Contracts—Quantum Meruit—Services Rendered—Actions, 


Service rendered by a woman to her husband’s brother, of a household 
nature, are a sufficient consideration to support his promise “to make 
ample provision for her and to see that she should be well paid for her 
services,” upon which her action to recover upon a quantum meruit will 
lie. 

2. Same—Limitation of Actions. 


The statute of limitations for services rendered will run against the 
one claiming compensation therefor upon an implied promise to pay, 
upon a quantum meruit, three years next before the commencement 
of the action, in the absence of a prevailing custom to the contrary, 
such implied promise being to pay for such services as and when ren- 
dered. The suggestion in Hauser v. Sain, 74 N. C., 552, on the point, is 
overruled. 


38. Same—dInstructions—Verdict Directing—Appeal and Error—Preju- 
dice—New Trials, 

In an action to recover upon a quantum meruit for services rendered 
to a deceased person immediately preceding the time of his death, in- 
volving the application of the three-year statute of limitations, the jury 
found the issue as to amount in a certain sum, and answered the issue as 
to the statute in the affirmative, whereupon the judge refused to sign 
judgment upon the verdict, and directed them to retire and find, in addi- 
tion to their verdict on the last issue, in effect, that the plaintiff's action 
was barred ‘‘for all time except three years next preceding the death of 
plaintiff's intestate’: Held, prejudicial to the defendant, depriving him 
of the right to have the jury reconsider their verdict as to the amount 
of the damages to be awarded as falling within the statutory period, 
in view of the direction given by the judge on the last issue. 


560 IN THE SUPREME COURT. [186 


Woop v. Woon. 


ApprEaL by defendant from Ray, J., at May Term, 1923, of Davie. 

Civil action tried upon the following issues : 

“1, Did the plaintiff and deceased intestate make and enter into the 
contract as alleged in the complaint? Answer: ‘No.’ 

“2, What amount, if any, is the plaintiff entitled to recover? 
Answer: ‘$1,500.’ 

“3. Is the plaintiff, in this cause of action, hareed ky the statute of 
limitations? Answer: ‘Yes, for all time except three years next pre- 
ceding the death of defendant’s intestate.’ ” 

Judgment on the verdict in favor of plaiztiff. Defendant appealed. 


B. C. Brock and Graves, Brock & Graves for plaintsff. 
E. L. Gaither, Hamilton & Morris, and A. T. Grant, Jr., for de- 
fendant. 


Stacy, J. In May, 1915, plaintiff and her husband, it is alleged, 
entered into a contract with one Kelly Wood, brother of plaintiff’s hus- 
band, whereby it was agreed that for certain specific services of a house- 
hold nature, to be rendered by plaintiff, the said Kelly Wood would 
“make ample provision for the plaintiff and see that she was well paid 
for her services.” The first issue is addressed to this alleged contract, 
and it is answered in the negative. 

Failing to establish the contract as alleged, plaintiff seeks to recover 
upon a quantum meruit for services rendered, and the second issue is 
addressed to this phase of the case. Plaintiff’s right to recover on a 
quantum meruit, if she ean bring herself within the principle, would 
seem to be established by the following authorities: Debruhl v. Trust 
Co., 172 N. C., 839; Wenkler v. Killian, 141 N. C., 575; Hlhs v. Coz, 
176 N. C., 616; Shore v. Holt, 185 N. C., p. 318, and cases there cited. 

But as a general rule, when the statute of limitations is pleaded, 
plaintiff may not recover on a quantum meruit for services rendered 
more than three years next immediately preceding the commencement 
of her action. Miller v. Lash, 85 N. C., 51; McCurry ». Purgason, 170 
N. C., 463. Where the law implies a promise to pay for services ren- 
dered, in the absence of a contrary prevailing custom, the promise is 
to pay for such services as and when rendered. Henze the statute is 
silently and steadily excluding so much as is beyond the prescribed 
period of limitation. The contrary suggestion in Hauser v. Sain, 74 
N. C., 552, is disapproved. ‘Where services are rendered for a series 
of years, under no definite contract as to duration, rate or mode of 
compensation other than that implied by law, the promise which the 
law implies is to pay for such services as they are rendered, and the © 
statute of limitations begins to run then, or, at least, from the end of 
the year in which they were performed.” Miller v. Lash, supra. 
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Kelly Wood died in the spring of 1922, and this action was started 
by the issuance of summons on 4 November, 1922. There was evidence 
tending to show that plaintiff and her husband left the home of the 
deceased in the fall of 1921. Thus it would appear from the answer 
to the third issue that the amount awarded may be larger than the plain- 
tiff is entitled to recover, even upon the principle stated. But however 
this may be, we think the circumstance just mentioned, taken in con- 
nection with the following portion of the record, makes it necessary to 
remand the cause for another hearing: 

“The jury, in the presence of counsel for both plaintiff and defend- 
ant, returned into open court and delivered in open court their verdict, 
having answered the first issue ‘No’; the second issue ‘$1,500,’ and the 
third issue ‘Yes.’ The court thereupon refused and declined to accept 
the verdict and instructed the jury to retire and answer the third issue 
as the court had instructed them, the court writing the answer out for 
the jury, as follows: ‘Yes, for all time except the three years next pre- 
ceding the death of defendant’s intestate, to which the defendant ex- 
cepted.” ; 

It will be observed that, under his Honor’s last instruction, the jury 
was not allowed to reconsider its answer to the second issue after the 
answer to the third issue had been amended. This was necessary in 
order to make it the verdict of the jury. The jury at first found that 
plaintiff’s cause of action was barred by the statute of limitations. This 
was equivalent to saying that the work, for which she was entitled to 
compensation, was performed prior to the time not excluded by thé 
statute. Therefore the crucial question as to how much plaintiff is 
entitled to recover for services rendered within the statutory period 
has not been answered by the jury. 

New trial. 





STATE v. L. J. BLACKWELDER anp ROY DEAL. 
‘ (Filed 5 December, 1923.) 


Sunday—Municipal Corporations—Cities and Towns—Ordinances—Res- 
taurants—Hotels—Criminal Law. 


A town ordinance that makes it a misdemeanor to keep places of busi- 
ness open on Sunday, or sell goods therefrom, including hotels, restau- 
rants, etc., without exception as to the necessity of serving meals within 
reasonable hours, is invalid so far as it affects the service of the meals 
to those having no other place to get them, and a conviction as to those 
under such circumstances cannot be upheld. 


36—186 
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AppEaL by the State from Long, J., at September Term, 1923, of 
Rowan. 

Criminal prosecution, tried upon a warrant charging the defendants 
with violating an ordinance of the town of Landis which made it unlaw- 
ful for any person, firm or corporation to sell any ‘goods, wares or 
merchandise, or other things of value, on the Lord’s day, commonly 
called Sunday.” 

From a judgment of dismissal, rendered on a special verdict, the 
State appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
No counsel appearing for defendants. 


Stacy, J. This prosecution was commenced in Rowan County Court 
and tried de novo on appeal to the Superior Court of Rowan County. 
From the judgment of the latter court the case comes to us for review. 
The controlling facts, as established by the special verdict, are as 
follows: | 

1. On Sunday, 27 May, 1923, the defendants, who own and operate 
a restaurant in the town of Landis, Rowan County, N. C., sold and fur- 
nished to one Paul Beaver, for a stipulated price, a midday meal con- 
sisting of a veal steak, certain vegetables and one coca-cola, contrary 
to the provisions of a certain ordinance of the town of Landis, the 
material parts of which are as follows: | 

“It shall be unlawful for any person, firm, or corporation to be en- 
gauged in selling goods, wares, or merchandise, or other things of value, 
on the Lord’s Day, commonly called Sunday; and it shall further be 
unlawful for any person, firm or corporation to open any place of busi- 
ness or keep any place of business open for the purpose of transacting 
business or selling any goods, wares, or merchandise therefrom on the 
Lord’s Day, commonly called Sunday. This shall apply to all places 
of business within the corporate limits of the town of Landis, and shall 
include stores, restaurants, and other places of business from which 
goods, wares or merchandise are sold. 

“It shall also further be unlawful for any person, firm, or corpora- 
tion to enter his store, restaurant, or place of business on Sunday and 
bring therefrom any goods, wares or merchandise for the purpose of 
sale to another. This shall not apply to cases of absolute emergency 
or charity. Where it becomes necessary in cases of death or sickness, 
the mayor of the town of Landis may grant permission for any store 
or other place of business to sell therefrom such articles of necessity. 

“Any person, firm, or corporation violating this act or ordinance, or 
any part thereof, shall be guilty of a misdemeanor, and upon conviction 
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to be fined $25 for the first offense and for a second offense, or any 
other offenses after the first, shall be fined $50.” | 

2. The meal in question was sold by the defendants and purchased 
by the said Paul Beaver in good faith and for the sustenance of the 
human body. (S. v. Shoaf, 179 N. C., p. 747.) 

3. The said Paul Beaver was, at that time, without a home or resi- 
dence where he could otherwise obtain food, and the restaurant con- 
ducted by the defendants was, at that time, the only public place where 
meals could be obtained on the Sabbath Day in the town of Landis. 

4. The defendants did not keep their restaurant open during the 
entire day of 27 May, 1923, and they have not regularly kept the same 
open on other Sabbath days, except at stated hours reasonably adapted 
to the sale and service of regular meals. 

Upon these, the facts chiefly pertinent, his Honor held “that the ordi- 
nance of the town of Landis appearing in the record, in so far as it 
affects the defendants upon the facts set out in the special verdict, is 
unreasonable, oppressive, in derogation of common right, and should 
be declared unlawful, invalid and an unreasonable exercise of the police 
power of said town, and the court being of the opinion, upon the special 
verdict, that the defendants are not guilty, it is, therefore, considered 
and adjudged that the defendants are not guilty and that this action 
be and the same is hereby dismissed.” 

We think the judgment of his Honor below must be upheld. Barger 
v. Smith, 156 N. C., 323; 8S. v. Burbage, 172 N. C., 876. 

It will be observed that the ordinance in question makes no exception 
as to “works of necessity,” among which is generally listed, “keeping 
open a hotel, restaurant or dining-room.” 25 R. C. L., 1422. See 
McAfee v. Com., 173 Ky., 83, as reported in L. R. A., 1917 C, 377, 
where the authorities on the subject have been collected and discussed 
in a full and satisfactory note. 

All of our previous decisions, from S. v. Williams, 26 N. C., 400, 
down to S. v. Lumber Co., ante, 122, are distinguishable from the 
case at bar. We have found none in conflict with our present position. 

It may be well to direct attention to the fact that the ordinance in 
question is held to be invalid only “in so far as it affects the defendants 
upon the facts set out in the special verdict.” In S. v. Pulliam, 184 
N. C., 681, a somewhat similar ordinance was upheld, but there the 
prohibition was against keeping open any “store, shop or other place 
of business” on Sunday, and it was held that the defendant might not 
circumvent the ordinance under the guise of running a restaurant in 
connection with his store, shop, or other place of business, or even in 
the same room where such was carried on. 

Affirmed. . 
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Vy. A. BERRIER v.. BOARD OF COMMISSIONERS OF DAVIDSON 
COUNTY. 


(Filed 5 December, 1923.) 


Taxation—Schools—Injunction—Statutes—Repealing Acts—Appeal and 
Error—Judgmenss. 

It is peculiarly within the legislative authority to levy or repeal a 
tax; and where an injunction has been issued by the courts against the 
levy of a special tax for public-school purposes by a school district, 
affirmed by the Supreme Court on appeal, but before the order had been 
signed in the Superior Court in conformity with the opinion, the Legis- 
lature has abolished the school district and the levying of the tax, the 
plaintiff’s right to the injunctive relief ceases, though the judge there- 
after signs the order by inadvertence to the repealing statute. 


THE PLAINTIFF appealed from a judgment of Shaw, J., 5 June, 1923, 

refusing the restraining order set out in the record. From Davipson. 
-His Honor found the facts to be as follows: 

That some time prior to May, 1920, the Board of Education of David- 
son County ordered a consolidation of all or parts of five school dis- 
tricts, and an election was duly called to vote on a special tax for said 
consolidated district; that said election was held and carried; that 
subsequent to said election an action was brought by a citizen of the 
said consolidated district to restrain the levy of the special tax voted 
at said election, and in such action the complaint and answer set up 
in the complaint in this action were duly filed; that upon the hearing 
of a motion for an injunction in said action in the Superior Court, 
the same was ordered from which the defendants appealed to the 
Supreme Court, where the judgment of the court below was affirmed; 
that after the said case had been decided in the Supreme Court, but 
before the judgment according to the opinion of the Supreme Court 
had been signed, the General Assembly of North Carolina passed an 
act abolishing and repealing the special tax on the former districts 
included in said consolidated district, which act is chapter 156, Public- 
Local Laws, 1928, being House Bill No. 1082, and Senate Bill No. 
908, ratified on 2 March, 1923; that the February Term, 1923, of the 
Superior Court of Davidson County began on 26 February and con- 
tinued for two weeks, and the judgment in case of Hvans v. Comrs., 
184 N. C., 328, set out in the complaint herein, was signed at said term, 
and on 9 March, 1923, and that the said act was not brought to the 
attention of the court before the said judgment was signed. 

That at May Term, 1923, the plaintiff made a motion for an injunc- 
tion as prayed for in the complaint herein filed, which was refused, 
and the plaintiff excepted but did not appeal; at the same term the 
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plaintiff moved to be allowed to take a nonsuit as set out in the record, 
which was refused, and the plaintiff excepted as set out in the record; 
the plaintiff then obtained permission of the court to file an amended 
complaint, which he did; that the facts set out in the amended com- 
plaint, as to Cicero Kimel being completely surrounded by the consol1- 
dated district, is found not to be true. 


Walser & Walser and Z. I, Walser for plawntzff. 
Raper & Raper and W. O. Burgin for defendant. 


Apams, J. The act by which the Legislature repealed the special tax 
voted in the consolidated district was ratified on 2 March, 1923, and 
on 9 March, during the February term, his Honor signed the judgment 
in Hvans v. Comrs. in accordance with the opinion of this Court as re- 
ported in 184 N. C., 328; but at that time the abolition of the tax had 
not been brought to his attention. The plaintiff insists that the Gen- 
eral Assembly had no legal right to abolish or repeal the special tax, 
and that the county board of education abused its discretion in forming 
the consolidated district. Neither position can be maintained. We 
discover no evidence whatever of an abuse of discretion, and the power 
to levy or repeal a tax is peculiarly a legislative function. 

His Honor’s judgment in the Evans case must be construed as apph- 
cable to the facts disclosed by the record, and not as concluding the 
defendant after the repeal of the tax. Whether the plaintiff is not con- 
cluded by Judge Stack’s judgment refusing his application for a re- 
straining order we need not decide. 

The judgment rendered by Judge Shaw is 

Affirmed. 





JENNY L. SATTERTHWAITE v. E. H. DAVIS, Exr. or SAMUEL T. SAT- 
TERTHWAITE, Deceasep; FRANK A. DRURY, TRUSTEE, ET AL. 


(Filed 5 December, 1923.) 


1. Appeal and Error—Supreme Court—Laches—Objections and Excep- 
tions. 

The question of appellant’s laches in prosecuting his action may not be 
raised for the first time in the Supreme Court when not falling within 
the exception as to matters not jurisdictional, or those in the nature of 
a demurrer to the sufficiency of the complaint to allege a cauSe of action. 


2. Limitation of Actions—Pleadings—Defenses, 


The statute of limitations must be pleaded in the answer to be available 
as a defense to the cause of action. 
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3. Evidence-—Nonsuit—Waiver-—-Appeal and Error. 

The defendant waives his right to insist on his motion as of nonsuit 
after the close of plaintiff’s evidence, by the introduction of his evidence 
in defense. 

4. Evidence—Deceased Persons, 

Where an attorney for a deceased person has testified in behalf of the 
estate of transactions between his client and himself, it is competent for 
the plaintiff, having testified that she had shown the attorney all tele- 
grams she had received from the deceased, to introduce in evidence a 
telegram materially bearing upon the fact at issue, and contradictory of 
the evidence of the attorney, when properly confined t> that purpose. 

5. Same—Appeal and Error—lInstructions-——Presumptions—Record. 


Where the testimony excepted to is competent for a certain purpose, it 
will be presumed that the instructions of the trial judge properly con- 
fined it thereto, when the charge is not sent up in the record on appeal. 


6. Evidence — Deceased Persons — Statutes — Transactions — Letters-—— 
Handwriting. 


Where the widow of her deceased husband seeks in her suit to set aside 
an agreement of separation given upon consideration, and to dissent from 
his will, and it is controverted as a material matter whether they were 
reconciled before his death and lived together in the marital relations, 
letters received from her husband by others bearing thereon may be 
identified by the plaintiff as in the handwriting of the deceased, and 
introduced in evidence. C. S., sec. 1795. 


AppraL by defendants from Calvert, J., at July Special Term, 1923, 
of HENDERSON. : 

The purpose of this action is to rescind and cancel a separation 
agreement between plaintiff and her deceased husband and the defend- 
ant trustee, the heirs at law of the husband being also made parties. 
The complaint avers that the plaintiff was induced to execute said agree- 
ment by fraud and coercion, of which her husband’s attorney, one 
Sibley, was the chief instrument. She avers that on 12 September, 
1912, about two and a half months before said agreement was executed, 
while living with her husband in Boylston, Mass., she was wrongfully 
and unlawfully deserted by him and was left wholly without means of 
subsistence, and thus compelled to take refuge in the home of her mother 
and sister in Worcester, Mass., and forced to depend upon their bounty 
for her support; that her husband left the country and took up his 
abode in Winnipeg, Manitoba, where he had considerable property in- 
terests. She further avers that in this dilemma of her helplessness she 
consulted an attorney, W. H. Bent, but he failing to be of service, she 
went to her husband’s lawyer, at his invitation, and laid all the facts 
before him and impressed upon him that what she wanted was that her 
husband should come back to her. She was advised by said attorney to 
accept a money settlement, and this advice was reiterated upon every 
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occasion that she saw him, and it was represented to her by said attorney 
that her husband would refuse to return to the United States or make 
any provision for her support unless she acceded to this demand. Said 
attorney represented to her that there was no possibility of reconcilia- 
tion except by her signing such agreement as her husband proposed, and 
he furthermore gave her to understand that in the event of such recon- 
ciliation the agreement would not deprive her of her marital rights in 
the property of her husband. 

It is further alleged in the complaint that, upon this being urged by 
said Sibley, she telegraphed her husband at Winnipeg: “I am not able 
to come to Winnipeg. As soon as you are able to come home I will con- 
sider a reconciliation, but only before agreement is signed and have 
talked with you. Reconciliation now must mean for all time. Con- 
sider it well.” To this the husband replied, which is set out in the 
complaint: “Positively refuse to return until agreement is signed. Quit 
telegraphing. Write.” 

Pressed by her necessities and the insistence of her husband and his 
attorney, she yielded and advised said attorney that she would sign the 
agreement, fully believing at the time that her husband was in Winni- 
peg and that she must sign said agreement in order to procure his 
return. It was not until after her signature had been affixed to the 
paper that Sibley made disclosure of the fact that her husband was 
concealed in his back office. The acknowledgment or probate of said 
instrument was taken by said Sibley in his capacity as a justice of 
the peace. 

The plaintiff further avers that she did not in her judgment accept 
or approve said instrument; that she did not sign the same freely or 
voluntarily, and that on the contrary she signed it under coercion and 
duress and upon the representation of said attorney that it was only by 
signing said agreement that her husband could be induced to resume 
marital relations and give her the support and maintenance which 
would relieve her of being dependent for support upon her mother and 
sister, and that she was further influenced and induced to sign said 
agreement by the expectation held out to her by her husband’s said 
attorney that said agreement would not be binding if the plaintiff and 
her husband should live together again as man and wife. The money 
consideration recited in said agreement is admitted to have been paid, 
and it was proved (though denied in the answer), and is sustained by 
the verdict, that the parties were promptly reconciled and thereafter 
lived together as husband and wife. 

The complaint further avers that during all the years that plaintiff 
and her husband lived together thereafter there was never any mention 
of said purported agreement between them, and from the intimation 
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which plaintiff had received from her husband’s said attorney and her 
husband’s silence in regard to it thereafter, the plaintiff did not think 
said instrument was a valid and binding agreement. 

For the above reasons, the plaintiff repudiates and disaffirms said 
agreement, and asks that it may be set aside and canceled, and offers 
to account to the estate for her deceased husband and to the other 
defendants herein for all the benefits received by her under said pur- 
ported agreement over and above the support which she was lawfully 
entitled to receive from her said husband, and for an accounting there- 
for. It is alleged that the testator, at the time of his death, was a 
citizen and resident of Henderson County, N. C., and that ne died, 
leaving no child or lineal descendant. It is further alleged that the 
plaintiff, within the time allowed by law, duly dissented from the will 
of her said husband; and upon all the grounds above mentioned, she 
prays for a cancellation of said separation agreement and that she may 
be allowed her marital rights in the estate of her ceceased husband, 
subject to the accounting which she tenders above. 

The answer admits that the plaintiff is the widow of the testator, but 
denies nearly every other matter in the complaint, including the alleged 
North Carolina citizenship of the testator and the widow’s dissént, and 
further charges as a defense that the plaintiff “violated her marital 
vows and was unfaithful to her husband, and that by reason of such 
conduct on her part the separation was note! to”; and there is also 
denial that the plaintiff and her husband lived together as man and 
wife after the execution of separation agreement. At the trial neither 
the charge of unchastity nor the denial of cohabitation after the recon- 
ciliation was supported by any evidence. There was no plea of any 
statute of limitations. The controversy was submitted to the jury upon 
the following issues, which were answered, by consent of the parties and 
by the jury, respectively, as follows: 

“1. Were the plaintiff and her deceased husband citizens of the State 
of Massachusetts at the time of the execution of the agreement, made 
23 November, 1912, as alleged? Answer: ‘Yes’ (answered by the court, 
by consent of the partied). 

“2. Was the alleged agreement of 23 November, 1912, set out in the 
pleadings, executed by plaintiff in manner and form renuired by the 
laws of North Carolina? Answer: ‘No’ (answered by the court, by 
consent of parties). 

“3. Was the alleged agreement of 23 November, 1912, set out in the 
pleadings, executed by the plaintiff in the manner and form required by 
the laws of the State of Massachusetts? Answer: ‘Yes’ (answered by 
the jury). 


N.0.] FALL TERM, 1928. 569 


SATTERTHWAITE Vv. DAVIS. 


“4, Was the alleged agreement of 23 November, 1912, such a contract 
as could at the time be entered into by husband and wife under the laws 
of Massachusetts? Answer: ‘Yes’ (by the jury). 

“5. Was the plaintiff procured to execute said agreement by coercion 
or fraud, as alleged in the complaint? Answer: ‘Yes’ (by the jury). 

“6. Was the testator, at the time of his death, a citizen and resident 
of the county of Henderson, N. C.? Answer: ‘Yes’ (answered by the 
court, by consent of parties). 

“7, Did the plaintiff dissent from the will of the said testator within 
the time required by law, as alleged in the complaint? Answer: ‘Yes’ 
(by court, by consent of the parties). 

“8. Did the plaintiff and the testator live together as husband and 
wife after 23 November, 1912, as alleged in the complaint? Answer: 
‘Yes’ (by the court, by consent ‘of the parties).” 

Upon the forepoine verdict, the court rendered judgment that the 
separation agreement of 23 November: 1912, set out in the complaint, is 
null, void and of no effect as a bar to the rights of the plaintiff in the 
estate of her deceased husband, and the same is hereby vacated and can- 
celed; and it appearing by the verdict that the plaintiff dissented from 
the will of said testator within the time required by law, it was further 
adjudged that the plaintiff should “have the same rights and estate in 
the real and personal property of her husband as if he had died intes- 
tate.” 

And the judgment further required that upon an inspection of the 
pleadings it is necessary that there should be an accounting by the 
plaintiff and the defendant as executor for all the benefits received by 
the plaintiff upon the agreement of separation aforementioned, which 
she may have received over and above the support which she was law- 
fully entitled to receive from her said husband. It is further ordered 
that Welch Galloway is appointed as referee, as upon a consent refer- 
ence, to take and state said account accordingly, and file his report to 
the October Term, 1923, of this court. 

And it being made to appear to the court that the plaintiff has filed 
the proceeding within the proper time for a year’s allowance, leave was 
given her to prosecute said proceeding; and it was further adjudged 
that the plaintiff recover her costs in this action, to be taxed by the 
clerk, the cause being retained for further orders. 

From aforesaid judgment the defendants appealed. 


Shipman & Justice, Boone Arledge, and Carter, Shuford & Harts- 
horn for plaintiff. | 
Ewbank & Whitmire and McD. Ray for defendants. 


570 IN THE SUPREME COURT. [186 


SATTERTHWAITE v. DAVIS. 


Crark, OC. J. The first question presented in the brief of the appel- 
lants was not adjudged in the court below, but it is now contended here 
for the first time that the rights of the plaintiff have been lost by laches. 
There are questions which may be presented for the first time on appeal 
in the appellate court which were not presented on the trial below, but 
those are almost, if not entirely, confined to questions custing the juris- 
diction, or in the nature of a demurrer that the allegations in the com- 
plaint do not set forth a cause of action, and this objection need not be 
considered by us. Besides, there is nothing in the complaint or in the 
proof which would prove the plaintiff guilty of laches. Neither was the 
statute of lhmitations pleaded, and, therefore, if it might have had any 
bearing, 1t is waived. 

As to the assignments of error, the first, which was for the refusal of 
a nonsuit at the close of the plaintiff’s evidence, was waived, the defend- 
ant having offered testimony. The second assignment was for admission 
of the telegram from the plaintiff to her husband, dated 14 November, 
1912. The plaintiff had testified, “I showed Mr. Sibley all telegrams 
and advised him of any communication which I had in any way,” and 
the record states that “this testimony was offered by the plaintiff and 
received by the court only as showing what had occurred between plain- 
tiff and the witness, Sibley, whose depositions about the same matters 
had already been offered in evidence by the defendants.” The third 
assignment of error is expressly abandoned, as stated in the defendants’ 
brief. 

The fourth assignment of error is to the admission in evidence, over 
defendants’ objection, of an unsigned writing, which was identified as 
being wholly in the handwriting of testator, as follows: “If Mrs. Sat- 
terthwaite signs the agreement, no doubt, everything will be adjusted.” 
This paper was found, after testator’s death, in a box in which he had 
other papers and contracts. It was couched in terms appropriate to the 
transaction in controversy, and was properly submitted to the jury 
under instructions which we must take to have been with suitable cau- 
tions from the court as to the purposes for which this evidence was to 
be considered, since the charge of the court is not sent up. 

Assignment 5 is to the admission in evidence, over the defendants’ 
objection, of a letter from the witness Sibley to the testator in reference 
to particular matters about which he testified for the defendants. 

Assignments of error 6 and 7 are not to the admission of communi- 
cations from the testator to the plaintiff, but to letters and telegrams 
wholly in the handwriting of the testator to his banker, and relate to 
the money admitted to have been paid to the wife under the agreement. 

The eighth assignment is a blanket assignment of error for the admis- 
sion of letters from the testator to the plaintiff after full identification. 
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These were offered by the plaintiff and were competent for the purpose 
of showing the relation existing between her and her husband, both 
before and after the agreement of separation, and for the further pur- 
pose of showing that the plaintiff and her said husband hved together 
as husband and wife after the execution of said agreement. The de- 
fendants offered no objection to the instructions of the court under 
which these letters were considered by the jury. The answer had denied 
that the plaintiff and the testator hved together as husband and wife 
after the execution of the separation agreement. 

The plaintiff was not incompetent, under C. S., 1795, to testify 
that the signatures and papers were in the handwriting of the deceased. 
McEwan v. Brown, 176 N. C., 249; Sawyer v. Grandy, 1138 N. C., 42; 
Ferebee v. Pritchard, 112 N. C., 88; Hussey v. Kirkman, 95 N. C., 63; 
Peoples v. Maxwell, 64 N. C., 318. And there are still other decisions 
to the same effect. 

The ninth assignment of error is to the denial of defendants’ motion, 
at the close of all the evidence, for a judgment of nonsuit. This ruling 
is not assailed in defendants’ brief upon any ground taken in the trial 
court, but upon the ground of laches, which is raised in this Court for 
the first time. The fullness of the evidence is such as to render any 
discussion of this assignment of error unnecessary. 

The remaining two assignments of error are merely formal. After 
full consideration of all the exceptions presented, we find 

No error. 


JOSEPH E. McDOWELL v. NORFOLK SOUTHERN RAILROAD 
COMPANY. 


(Filed 5 December, 1923.) 


1. Evidence—Issues—Burden of Proof—Questions for Jury—Railroads— 
Fires——Negligence. 

Upon conflicting evidence as to whether defendant railroad company’s 
train, in passing the plaintiff’s premises adjoining the right of way over 
which it passed, set afire and destroyed the plaintiff’s dwelling, the find- 
ing of the fact by the jury that the fire was caused by sparks from the 
train is only sufficient evidence upon which the jury may find the issue of 
negligence in the plaintiff’s favor, and does not relieve him of the burden 
to establish the issue of negligence by a preponderance of the evidence. 


2. Same-——Instructions, 


Where the burden of the issue remains upon the plaintiff to show the 
negligence of the defendant railroad company in causing him damage by 
setting fire to his property by the passing of its train, with a defective 
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spark-arrester, it is reversible error for the trial Judge to charge the jury 
that if they found the fire was caused by sparks from the defendant’s 
locomotive, the burden of the issue would shift to it to disprove its negli- 
gence as the cause of the damage, the plaintiff’s evidence being sufficient 
only to sustain a verdict on the issue, if rendered in the affirmative. 

3. Same—Constitutional Law—Trials by Jury—Substantial Rights. 

The rules of law as to the burden of proof between the parties to liti- 
gation respecting damages to property resulting from negligence is one of 
substantial right guaranteed by the Federal Constitution, and more em- 
phatically by our State Constitution, Art. I, sec. 19, requiring ‘“‘that in all 
controversies at law respecting property the ancient mode of trial by jury 
is one of the best securities of the rights of the people, and ought to 
remain sacred and inviolable.” 

4, Same—Instructions—Appeal and Error. 


Where there is evidence in plaintiff’s behalf, and per contra, that sparks 
coming from defendant’s passing locomotive set fire to and destroyed his 
dwelling, in his action to recover damages for the railroad’s negligence 
therein, the trial judge should instruct the jury properly upon the law as 
to the burden of the issue, and an instruction that the burden of proof of 
the issue would shift to the defendant should they find the plaintiff’s 
evidence to be true is reversible error. 


CLARK, C. J., dissenting. 


AppraL by defendant from Lane, J., at March Term, 1923, of Ran- 
DOLPH. 

Civil action. The action is to recover damages for destruction of 
plaintiff’s house, and personal property therein, by fire, on 6 December, 
1920, through the negligence of defendant in operating its train, and 
chiefly by reason of a defective spark-arrester on the defendant’s engine, 
the house being situate just adjacent to defendant’s right of way, in or 
near the town of Asheboro, N. C. Defendant denied that the house was 
set on fire by its train, or otherwise, and denied that the engine was in 
any way defective; and both sides offered large numbers of witnesses in 
support of their respective positions. On issues submitted, the jury 
rendered verdict as follows: 

“1. Was the building and other property of plaintiff destroyed by 
fire by the negligence of defendant, as alleged in the complaint? An- 
swer: ‘Yes.’ 

“2. If so, what damage is plaintiff entitled to recover of defendant ? 
Answer: ‘$4,000.’ ” 

Judgment on verdict, and defendant excepted and apoealed, assigning 
errors. 


Hammer & Moser, C. N. Cox, and H. M. Robins for plainteff. 
J. A. Spence for defendant. 
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Hoxs, J. There were a large number of witnesses examined by both 
of the parties to the controversy, the testimony on the issue of liability 
being directed chiefly to the inquiry whether plaintiff’s property was 
set on fire by defendant company or its agents, and if so, was this by 
reason of a defective spark-arrester on the engine drawing defendant’s 
train at the time? And in reference thereto the court charged the jury 
as follows: 

“There is a rule of law which says that whenever it 1s shown or found 
to be a fact, or admitted by a defendant, that a fire is actually caused 
and started from cinders or sparks from an engine, that then the law 
raises a presumption that it was due to negligence, and then the burden 
shifts to the defendant to show by the greater weight of the evidence 
that there was not negligence and that the fire did not escape from the 
engine and start another fire because of any negligence; and so, in this 
case, the burden would be upon the plaintiff to satisfy the jury that 
the fire actually started from the locomotive engine; and if the plaintiff 
has satisfied you of that fact by the greater weight of the evidence, then 
the burden would be upon the defendant to go forth and satisfy you by 
the greater weight of the evidence that there was no negligence; but 
unless plaintiff satisfies you first that the fire actually started from the 
cinders or sparks from the engine, then no presumption of neghgence 
would arise from the mere starting of the fire from the engine, and the 
negligence proven would have to be proven by the plaintiff by the 
greater weight or preponderance of the evidence as well as the starting 
of the fire from the engine.” 

We find nothing in the further instructions of the court that makes 
any substantial change or modification in this position, the court, in the 
latter part of the charge, directing the jury that the evidence should be 
considered and the rights of the parties on the issue of liability deter- 
mined under the rule as formerly given. This being true, we are of 
opinion that the charge as stated 1s erroneous and defendant, having 
duly excepted, is entitled to a new trial of the cause. 

The question presented has been the subject of extended discussion in 
this Court, and there has been some variety of decision concerning it, 
but it is the settled ruling of the later and prevailing cases that where 
it is shown that the property of a claimant has been destroyed by fire 
communicated from defendant’s train, that will make a prima facie case 
carrying the issue of liability to the jury, and of itself and without more 
is sufficient to justify a verdict as for a negligent wrong. 

In numbers of the cases, particularly of the former time, it is said 
that the facts suggested raise a presumption of negligence, but, as shown 
in Overcash v, Electric Co., 144 N. C., 572-582, and other cases, it is but 
evidence and termed presumptive only in the sense as stated, that it per- 
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mits and justifies an inference of liability if the jury are thereby satis- 
fied that a negligent wrong is established, and it should never have the 
effect of changing the burden of the issue by putting on the defendant, 
as was done in the present instance, the burden of disproving the negli- 
gence charged, by the greater weight of the evidence. 

Again, it is said in other decisions that when the facts suggested have 
been made to appear, it 1s the duty of the-defendant to go forward with 
his proof; but this does not at all mean that, as a matter of law, de- 
fendant is required to offer proof in rebuttal, but only that if he fails 
to offer evidence in explanation of the conditions presented, he takes the 
risk of having a valid verdict rendered fixing him with hability. 

The question referred to was very fully discussed by Associate Justice 
Adams in the recent case of White v. Hines, 182 N. C., 276, injury from 
derailment of a train, and where, after a careful and discriminating 
review of a large number of the decisions on the subject, it was held to 
be the rule now prevailing with us: 

“Where a prima facie case of negligence is made out, the jury will be 
justified in finding for the plaintiff thereon, the burden of the issue 
remaining on the plaintiff, it being for the jury to determine whether 
upon the entire evidence the plaintiff has established the defendant’s 
negligence by the greater weight of the evidence, leaving it for the 
defendant to determine whether it will introduce further evidence or 
take the chance of an adverse verdict on the issue.” 

And, in the opinion, the learned judge, among other things, said: 
“A prima facie case or evidence is that which is received or continues 
until the contrary is shown. It is such as in judgment of law is suffi- 
cient to establish the fact, and if not rebutted, remains sufficient for the 
purpose. Troy v. Evans, 97 U.S., 3; Kelly v. Johnson, 6 Pet., U. S., 
622; Jones on Evidence, sec. 8; S. v. Floyd, 35 N. C., 385; S. v. Wilker- 
son, supra. Even if the prima facie case be called a presumption of 
negligence, the presumption still is only evidence of negligence for the 
consideration of the jury. Overcash v. Electric Co., supra; Shepard v. 
Telegraph Co., supra; Mumpower v. R. R., supra. In some of our de 
cisions the expressions res ipsa loquitur, prima facte evidence, prima 
facie case, and presumption of negligence have been used as practically 
synonymous. As thus used, each expression signifies nothing more than 
evidence to be considered by the jury. Womble v. Grocery Co., supra; 
Stewart v. Carpet Co., supra; Ross v. Cotton Mills, supra; Shepard v. 
Telegraph Co., supra; Mumpower v. BR. f., supra; Perry v. Mfg. Co., 
176 N. C., 69. When the plaintiff proves, for instance, that he has been 
injured by the fall of an elevator, or by a derailment, or by the collision 
of trains or other like cause, the doctrine of res ipsa loquitur applies, 
and the plaintiff has a prima facie case of negligence for the consider- 


or 
~y 
or 


N.C) FALL TERM, 1923. 
McDowE Lt v. R. R. 


ation of the jury. Such prima facie case does not necessarily establish 
the plaintiff’s right to recover. Certainly, it does not change the burden 
of the issue. The defendant may offer evidence or decline to do so at 
the peril of an adverse verdict. If the defendant offers evidence the 
plaintiff may introduce additional evidence, and the jury will then say 
whether, upon all the evidence, the plaintiff has satisfied them by its 
preponderance that he was injured by the negligence of the defendant.” 

And both the statement and the conclusion reached are fully sup- 
ported by well-considered authorities of this Court dealing directly with 
the question. Page v. Mfg. Co., 180 N. C., 330-334, ete.; S. v. Walker- 
son, 164 N. C., 482; Brock v. Ins. Co., 156 N. C., 112; Cox v. R. R., 
149 N. C., 117 (a case of putting out fire); Winslow v. Hardwood Co., 
147 N. C., 275; Overcash v. &. &., 144 N. C., 572; Stewart v. Carpet 
Co., 188 N. C., 60; Womble v. Grocery Co., 1385 N. C., 474. And the 
Supreme Court of the United States has approved and upheld this 
view of the matter. See Sweeny v. Hrwin, 228 U.S., 2383, and authori- 
ties cited. 

In Page v. Mfg. Co., a case of setting fire to property, it was held 
among other rulings: 

“Where, in an action to recover damages of a railroad for the neg- 
hgence of the defendant in burning over plaintiff’s lands, there is evi- 
dence that the injury was caused by sparks from the defendant’s passing 
locomotive which started the conflagration, a prima facte case is estab- 
lished under the doctrine of res ipsa loguitur, and the burden of the 
issue remains with the plaintiff, the prima facie case being only suff- 
client evidence to carry the case to the jury and to sustain a verdict 
in the plaintiff’s favor. An instruction to the jury which places upon 
the defendant the burden of satisfying the jury by a preponderance of 
the evidence that it was not negligent is error. 

“It is reversible error for the trial judge to instruct the jury, in 
effect, that the burden of the issue did not remain with the plaintiff, 
in his action against a railroad company for negligently setting out 
fire from its passing locomotive to the injury of his land, where apply- 
ing the doctrine of res ipsa loguitur.” 

In Cox v. &. &., 149 N. C., 117, the decision is expressed in the head- 
note as follows: “In an action to recover damages to plaintifi’s property 
alleged to have been negligently caused by sparks emitted from defend- 
ant’s passing engine, when there was evidence tending to show negli- 
gence: Held, (1) It was error in the trial judge to charge the jury, in 
effect, that if they found the evidence to be true there would be a pre- 
sumption in law of defendant’s negligence, and the burden of proof 
would be upon defendant to show to the contrary. (2) Plaintiff’s evi- 
dence made out a prima facie case to the extent only of carrying the 
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case to the jury to find whether or not the injury was caused by de- 
fendant’s negligence. (3) The burden of the issue does not shift from 
plaintiff, while the burden of proof may do so. (Winslow v. Hardwood 
Co., 147 N. C., 275, cited and approved.) 

And in the ‘Vaited States case of Sweeney v. Hrwin it was held: 
(1) Where the rule of res ipsa loquitur applies it does not have the 
effect of shifting the burden of proof. (2) Res tpsa loquitur means 
that the facts of the occurrence warrant an inference of negligence, not 
that they compel such an inference, nor does res ipsa loquitur convert 
the defendant’s general issue into an affirmative defense. (3) Even 
when the rule of res ipsa loqguitur applies, it is for the jury to deter- 
mine whether the preponderance is with the plaintiff. 

In White v. Hines a verdict and judgment for plaintiff was upheld 
on the ground that, construing the charge as a whole, 1t was not clearly 
made to appear that there was reversible error. It is possible that the 
charge in that case received an interpretation by the Court too favor- 
able to the plaintiff; but, however that may be, there is no doubt of the 
principle there announced, and fully supported by the other cases cited, 
that the burden of the issue never shifts to the defendant, and that it 
is reversible error for the trial court to instruct the jury that, on a 
prima facie case being made to appear, the defendant has the burden 
of disproving negligence by the greater weight of the evidence. 

In the present case, and under the principle stated, the charge of the 
court having placed this burden upon the defendant, and without quali- 
fication, the same is erroneous and defendant’s exception thereto must 
be sustained. 

And we may not approve of the suggestion that the exception is not 
of sufficient importance to justify an interference with an extended and 
costly trial of this kind, or that the jury should be allowed to settle the 
question at issue without any rule to guide them in their deliberations. 
This trial by jury has been the accepted and approved method of de- 
termining questions of disputed fact among English-speaking peoples 
for more than 900 years, and while particular verdicts have been at 
times severely criticized, the proposition to make a change to any other 
method has never made any headway, but the principle has grown and 
strengthened by time, and its integrity is guaranteed in the Constitu- 
tion of both State and nation; that of the State being especially im- 
pressive, Article I, section 19, providing “that in all controversies at 
law respecting property the ancient mode of trial by jury is one of the 
best securities of the rights of the people, and ought to remain sacred 
and inviolable.” And one of the chiefest features of such a trial as 
contemplated in these instruments is that the evidence shall be re- 
ceived and weighed in accordance with established rules which have 
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been found by time and experience to make for the ascertainment of 
truth and the maintenance of right, and a clear violation of such rules 
can never be regarded as of slight importance. 

Speaking to this question in Hosiery Co. v. Express Co., 184 N. C., 
478-480, Stacy, J., said: “The rule as to the burden of proof is im- 
portant and indispensable in the administration of justice. It con- 
stitutes a substantial right of the party upon whose adversary the 
burden rests, and therefore it should be carefully guarded and rigidly 
enforced.” 

In 8. v. Parks, 25 N. C., 296, Gaston, J., said: “It 1s essential to the 
uniform administration of justice, which is one of the best securities 
for its faithful administration, that the rules of evidence should be 
steadily observed.” 

And Chief Justice John Marshall, in Mima Queen v. Hepburn: “It 
was very justly said by a great judge ‘that all questions upon the rules 
of evidence are of vast importance to all orders and degrees of men. 
Our lives, our liberties and our property are all concerned in the sup- 
port of these rules which have been matured by the wisdom of ages 
and are now revered from their antiquity and the good sense in which 
they are founded.’ ” 

Nor should it be for a moment considered that the jury should be 
left to determine these vital rights between man and man without any 
authority to instruct or guide them in their deliberations. Such a 
course would turn this ancient and accepted mode of trial from an 
authoritative and orderly judicial procedure to a mere arbitration in 
pais, with all the uncertainties and inconsistencies that such a method 
would involve. We are gratificd to believe that no such demoralizing 
proposition is likely to prevail in this jurisdiction now or at any future 
time. 

For the reasons heretofore stated we are of opinion that defendant 
is entitled to a new trial of the cause, and it is so ordered. 

New trial. 


Crark, C. J., dissenting: The dwelling-house of the plaintiff and his 
personal property therein were destroyed by fire 6 December, 1920, 
now three years ago, and the plaintiff alleges this loss was due to a 
defective spark-arrester on the defendant’s engine, the house being situ- 
ate just adjacent to defendant’s right of way. The defendant denied 
that its negligence caused the damage, and this was the sole question 
at issue. The case was tried upon that issue of fact, and 57 witnesses 
testified for the plaintiff and 65 for the defendant. 

It was a question of fact which could only be settled by testimony of 
witnesses and the verdict of a jury. 

37—186 
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For many hundreds of years issues of fact have been thus settled, 
and the only burden ever imposed was that the plaintiff must prove 
his allegation to the satisfaction of the jury, or, in criminal cases, the 
formula has been the State must prove the defendant guilty beyond a 
reasonable doubt, and this Court has held that “fully satisfied” and 
“beyond a reasonable doubt” are synonymous. The jury have heard 
the case for many days and 122 witnesses, and have found there was 
proof to their unanimous satisfaction that the house was destroyed by 
fire caused by the negligence of the defendant as alleged in the com- 
plaint, and that the plaintiff is entitled to recover of the defendant 
$4,000. 

Some fifteen or twenty years ago some dreamer or idealist con- 
ceived the design of splitting up the simple burden which the jury 
could understand of “fully satisfied” and “by the greater weight of the 
evidence” and procured this Court to hold, as he had previously per- 
suaded some others to hold, that the burden of proof should be split 
up, and there then began the installation of the doctrine of the “burden 
of proof” shifting, and then there was the addition of the “burden of | 
the issue,” and then that these could shift, and then some ingenious 
and metaphysical word-carpenter added the doctrine of prima facie 
ease and when that could carry the burden of liability to the jury or 
not, and the doctrine of res zpsa loquitur and the presumption of law 
and presumption of fact and as to which of these was preponderant, 
and when each of them should prevail and when they should shift back 
and when it was requisite to tell the jury as to these different shiftings 
backwards and forwards. The result has been so to entangle the matter 
that it is safe to say that there is not a judge presiding in any trial 
court in North Carolina today who can, with any safety of being 
affirmed on appeal, charge the jury as to these various welghty matters 
as to whether the burden of the prima facie case, or the burden of 
proof, or the burden of the issue or either of the presumptions should 
shift or exactly when it should shift and at what particular time it 
should be transferred, and whether and when the party shifting or 
transferring “should go forward with proof,” and many other equally 
intelligible refinements. 

Instead of the law being simplified, it has been inextricably confused, 
and it has been made impossible for any judge to assert with certainty 
that he has complied with these difficult and numerous complicated 
and embarrassing requirements which have been substituted for the 
old-fashioned, age-long requirement, which alone juries can understand 
and do understand, as to which side has the burden of proof. “By the 
multitude of words counsel has been darkened.” 

There has been no statute whatever in North Carolina nor any indi- 
cation of one laying down a rule requiring these complicated disquisi- 
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tions to the jury, which can have no effect except to divert attention 
from the matter which the jury are to determine. If there is a trial 
judge in this State who can be sure that he is absolutely and accurately 
complying with the refinements which can be argued on appeal as to 
the exact time when the burden of the issue or the burden of proof 
shall shift, or the prima facie case, or the presumption, or when it 
should shift back, and whether in any case such shifting should be done 
by the greater weight of the evidence, or, as was gravely argued re- 
cently, whether upon a given state of facts it should shift back upon 
an even weight of the evidence and not by preponderance—if all these 
matters are clear to any trial judge, it is very certain that there is not 
a jury of twelve honest, intelligent men who can understand them. 
They cannot spend a lifetime to puzzle them out, nor have they the 
bulging fees to induce them even to try to do so. 

If this innovation had been brought about by any statute there might 
have been some clear form of expression prescribed which would enable 
the judges to guess as to the various phases of these technicalities and 
the exact time and the exact shifting of the preponderance of these 
various matters, and the indications that would foreshadow and adum- 
brate them, and to what extent they may go. 

In this particular case the man’s house was destroyed. He has asked 
for compensation, and a speedy trial was guaranteed by Magna Carta 
more than seven hundred years ago, but the result has been that he 
has been out of his house for more than three years, and up to date the 
matter is still not determined. 

While there is but a single question for the twelve men to decide, 
and that is whether the jury are satisfied by the greater weight of the 
evidence that his house was burnt by the negligence of the defendant 
or not, the houseless man has now been condemned to go back and go 
over the whole trouble again, though he has put 57 witnesses on the 
stand and the defendant has had 65 witnesses to testify, and nothing 
yet 1s accomplished except court costs and lawyers’ fees. 

Such changes in our law should not be invented or introduced by 
the Court, for 1t is certain that no Legislature voicing the will of the 
people would ever enact such obstructions in the administration of 
justice. 

The greatest trouble in the introduction of so many technicalities, 
so many ways to 


“Distinguish and divide a hair betwixt south and southwest side,” 


is the enormous and overwhelming advantage it gives wealthy suitors 
and corporations in delaying trial, making them costly, not only by the 
refinements as to the burden of these imperceptible distinctions as to 
who at a given moment is chargeable with the burden upon any given 
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point, but by insuring, as in this case, a new trial upon some perfectly 
immaterial and irrelevant matter which, no matter how it had been 
charged, according to the new rules, would not have made any difference 
to the jury who could not have understood such refinements. They are 
fully satisfied whether the house was, or was not, burned down by the 
negligence of the defendant, and to determine that was the sole object of 
the trial. The jury of “good men and true” was not impaneled to split 
hairs. 

There is also a tendency, notwithstanding the many recent statutes 
simplifying indictments, to add new requirements of technicalities as 
in the recent case, where the indictment for burglary was verbatem 
that which had obtained for ages, but a new technicality was added, 
without statute, with the result that a negro who entered the room of 
a white woman and laid his hands upon her at midnight was granted 
a new trial because of the omission of the word “attempt,” which had 
never been required before, and for the failure to charge, as the de- 
fendant’s counsel insisted, that the jury should have the option to give 
five different verdicts when upon the evidence only two were possible— 
guilty or not guilty in manner and form as charged. And this week, 
whether as a consequence or not, another negro charged with assault 
upon a white woman, upon trial in an adjoining county, has been “hid 
out” each night, a spectacle never before known in North Carolina. 

In the case at bar, being a civil case, the jury, after hearing the 
testimony of 122 witnesses, found the only material fact, that the plain- 
tiff’s house had been destroyed by fire set out by the defendant’s engine; 
and now, after the lapse of three years, he must start over again to 
present his case, without his house, minus his lawyers’ fees and plus 
a tremendous bill of costs, and the next judge, possibly three years 
hence, may make some slight mistake in charging as to tae presumption 
or the burden of the issue or the burden of proof, or the “going forward 
with the evidence” at exactly the right time or on the right side, and 
other matters of that nature. When such technicalities prevail, even 
the successful party is bankrupted unless very wealthy. | 

It ought to be the effort of every court, and certainly it is to the 
interest of the public, that trials should be made speedy, and be decided 
upon the merits and regardless of technicalities which make always 
in favor of the side in a civil case which can endure delay and expense, 
and in criminal matters they invariably work not for the public good 
nor for the administration of justice, but in behalf of the criminal, 
especially as to the latter in cases of exploiting a bank (when the suf- 
ferers have been the masses, the depositors) and in crimes against 
women, for as to these two crimes juries rarely misunderstand the 
evidence, and the demand of astute counsel for additional technicalities 
is urgent. 
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If the people of North Carolina wish these delays and desire these 
refinements, which frustrate justice and serve no good end, the change 
in that direction should be made by statute that we may know it is the 
will of the people, and not by refinements introduced by technical law- 
yers who urge them for the immense advantage it gives to a certain 
set of clients. 

Certainly the people of the State have always evinced the opposite 
disposition, and Chief Justice Ruffin well said in S. v. Moses, 13 N. C., 
463, that “in the criminal law nice objections of this sort were a disease 
of the law and a reproach to the Bench.” A statute was then passed 
which the Chief Justice said was “meant to disallow the whole of them” 
and cut them up by the roots in consequence of a case, among others, 
in which one convicted of a heinous murder was discharged because 
the indictment left out the letter “k” in the word “knife” with which, 
as specified in the cumbrous indictment of that day, it was charged 
that he had made a wound of a certain depth and width and charged 
to be of a certain value, with many other refinements, including the 
allegation that the murderer had been “moved and instigated by the 
devil”—altogether an indictment of two or three pages for which a 
later statute, following the English form, has substituted an indict- 
ment for murder in three lines, with injury to none, and since then we 
have had many other statutes simplifying civil procedure and criminal 
trials. 

In this case, three years after the man’s house had been burned down 
and after a jury who heard 122 witnesses have found the sole fact at 
issue, that 1t was destroyed by the negligence of the defendant com- 
pany, this case ought not to be sent back for a new trial upon a refine- 
ment as to shifting the burden of proof, or shifting the burden of the 
issue, or when it should be shifted, or when to “go forward” with proof 
and when and by whom this should be done, or any, entanglement about 
the two presumptions, and whether they should carry the case to the 
jury and res ipsa loquitur, and as to the exact weight and effect to be 
given to any of these things. 

With 122 witnesses the jury must have understood this case, and 
they have found, upon what they believe was the weight of the evi- 
dence, according to custom and practice of centuries, their verdict, and 
the judgment imposed thereon by the learned judge who tried this case 
should be sustained. The courts should not “bore with a gimlet,” but 
cases should be tried and decided upon their merits. 

If any judge has yielded to the “refinements,” so called, which impede 
the administration of justice, it is no estoppel. He can overrule his 
own errors as we overruled the greatest of our predecessors on this 
Bench when they, in Hoke v. Henderson, 15 N. C., 1, made the mistake 
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of holding a public office was private property. After that decision had 
endured, to the great inconvenience of the public, for more than 70 
years and been cited with approval in 60 cases, this Court overruled it. 

All courts are fallible and often overrule their own errors. This is 
to their credit, not to their discredit. Justice only is eternal. Her 
only should we seek after and follow. 





STATE vy. ROBERT J. HART. 
(Filed 5 December, 1928.) 


1. Criminal Law—Principals—Aiders and Abettors. 


An aider or abettor is one who advises, counsels or procures, or who 
encourages another to commit a crime, whether personally present or 
not at the time and place of the commission thereof, and when two per- 
sons aid and abet each other therein, both being present. both are prin- 
cipals and equally guilty. 


2. Same—Statutes—Females—Carnal Knowledge. 


One who accompanies in an automobile another who accomplishes his 
purpose of having carnal knowledge of a female child over twelve and 
under eighteen years of age, in violation of C. 8., sec. £209; and with 
knowledge of this purpose leaves them together in the automobile at 
night until the purpose has been accomplished, though the female con- 
sents, is guilty as an aider or abettor in the commission of the offense, 
and punishable as a principal therein. 


3. Instructions—Statutes—Expression of Opinion. 


It is not required by C. S&S. sec. 564, that the judge intimate in the 
direct language of his charge his opinion of whether, upon the evidence, 
a fact is fully or sufficiently proved, and if such intimation is reason- 
ably inferred from his manner or his peculiar emphasis of the evidence, 
or in his presentation thereof or his form of expression, or by the tone 
or general tenor of the trial, giving advantage to the appellee thereby, 
such as to impair the credit which might otherwise, under normal con- 
ditions be given by the jury to the testimony, it comes within the pro- 
hibition of the statute, and a new trial will be ordered on appeal. 

4. Constitutional Law — Criminal Law — New Trials — Custody of De- 
fendant. 


In preserving to the defendant in a criminal action a fair trial in 
accordance with the bill of rights preserved to him by our Constitution, 
and in granting him a new trial in the Superior Court, it does not neces- 
sarily follow that he is to be discharged from the custody of the courts. 


CLARKSON, J., dissenting; CLarK, C. J., concurring in the dissenting opinion. 


Appran by defendant from Bond, J., at February Term, 1923, of 
GRANVILLE. 
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Criminal prosecution tried upon an indictment charging H. S..Hicks 
and Robert J. Hart with having carnal knowledge of a female child 
over 12 and under 14 years of age, who had never before had sexual 
intercourse with any person. C. 8., 4209. 

The alleged offense of which the defendant was convicted occurred 
on 6 February, 1923, while the Superior Court of Granville County 
was 1m session. There was a preliminary hearing on the following 
day, before a justice of the peace, and both Hicks and Hart were bound 
over to the Superior Court. The case against Hart was tried in the 
Superior Court at the term then in session. Hicks, who was engaged 
in some highway work at Oxford, failed to appear and forfeited his 
bond. The material facts are as follows: 

On the night of the alleged offense the defendant Hart, a boy 16 
years of age, was returning to his work at Lyon’s Drug Store, when 
he saw Hicks and a companion named Gill engaged in a conversation 
on the street. He stopped to talk with them, and very soon Gill men- 
tioned the name of the prosecutrix. Hicks asked the defendant Hart 
if he knew the girl, and requested that he go with him in his one-seated 
Ford coupé to her home and they would bring her.to the drug store 
for a drink. This Hart agreed to do. 

When they reached the home of the prosecutrix, Hicks remained 
in the automobile while Hart went to the door and asked for the girl. 
They had some conversation about going to the drug store; and, after 
obtaining her mother’s consent, the prosecutrix got into the car with 
Hicks and Hart, she sitting on the seat between them, and Hicks drove 
away. When they reached the corner at which it was necessary to 
turn in order to go to the drug store, Hicks drove his car in the opposite 
direction. Hart asked if they were not going to the drug store. Hicks 
said they did not want a drink, and the prosecutrix said that she would 
just as soon ride around. 

As they were riding out College Street, Hicks and the prosecutrix 
engaged in a conversation which Hart could not hear on account of the 
noise of the machine. When they had passed out beyond the hospital 
and across the railroad, Hicks stopped the car on the side of the road 
and asked Hart if he had a rubber. (The prosecutrix said on her 
direct examination in the Superior Court that Hart asked Hicks about 
a rubber, but on her cross-examination she said she did not know which 
one asked the question. On her examination before the magistrate 
she said Hicks made the inquiry, and this is in accord with Hart’s 
testimony. ) 

From this point on there is a conflict in the evidence for the State 
and that of the defendant. 
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The prosecutrix testified that Hicks offered to get out of the car first, 
but that Hart said no, he would get out, and he did. Jicks then had 
sexual intercourse with the prosecutrix without any resistance on her 
part, as she testified: “I did not attempt to resist. He was in the car 
with me about seven minutes. Hicks got up and did not say anything. 
Robert Hart was then standing at the door of the car. Hicks got out 
of the car. Hart got in the car. He said he was going to do what 
Hicks did. I told him that he was not, and he blew the horn and Hicks 
got in and turned the car around and we came back to town.” 

Hart testified that he had no knowledge of Hicks’ ulterior purpose 
until he asked about a rubber, and that he then told Hicks that if he 
was going to do anything like that he would get out of the car and go 
back to town. He did get out and had started back when he decided 
that, as he had gone to the girl’s home and asked her to go with them 
for a drink, he ought not to leave her; whereupon he turned around 
and went back to the car and they all three came back to Oxford. When 
they reached the home of the prosecutrix, Hart helped her out of the 
car and went to the door with her. She asked him what excuse she 
should give her mother for staying out so late. Hart suggested she 
might say they were detained at the store on account of a rush and he 
was busy waiting on customers. 

The prosecutrix told her mother, soon after she reached home, that 
she had been abused, but she stated to her father that Hart had treated 
her like a gentleman. He did not have intercourse with her. The 
prosecutrix further testified that she was 13 years old and had never 
had intercourse with any other person; that she had not been intro- 
duced to Hicks before that night, though she had talked with him on 
the street. 

Hart was convicted of aiding and abetting Hicks in the commission 
of the alleged offense and sentenced to five years in the /State’s Prison. 
He appeals, assigning errors. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Hicks & Stem, Parham & Lassiter, and Brogden, Reade & Bryant 
for defendant. 


Stacy, J. The defendant’s demurrer to the evidence and motion for 
dismissal, or for judgment as of nonsuit under C. S., 4643, was properly 
overruled. An aider and abettor is one who advises, counsels, procures, 
or encourages another to commit a crime, whether personally present 
or not at the time and place of the commission of the offense. 2 C. J., 
1024. And if two persons aid and abet each other in the commission 
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of a crime, both being present, both are principals and equally guilty. 
S. v. Jarrell, 141 N. C., 722; S. v. Skeen, 182 N. C., 844. 

In S. v. Davenport, 156 N. C., p. 614 (opinion by Walker, J.), it is 
said: “A person aids and abets when he has ‘that kind of connection 
with the commission of a crime which, at common law, rendered the 
person guilty as a principal in the second degree. It consisted in being 
present at the time and place, and in doing some act to render aid to 
the actual perpetrator of the crime, though without taking a direct 
share in its commission.’ Black’s Dict., p. 56, citing 4 Blackstone, 34. 
An abettor is one who gives ‘aid and comfort,’ or who either commands, 
advises, instigates, or encourages another to commit a crime—a person 
who, by being present, by words or conduct, assists or incites another 
to commit the criminal act (Black’s Dict., p. 6); or one ‘who so far 
participates in the commission of the offense as to be present for the 
purpose of assisting, if necessary; and in such case he is liable as a 
principal.” 1 McLain Cr. Law, sec. 199.” 

But mere presence, and no more, is not sufficient to make one an 
aider and abettor. “For one who is present and sees that a felony 1s 
about to be committed, though he may do nothing to prevent it, does 
not thereby participate in the felony committed. Every person may, 
upon such an occasion, interfere to prevent, if he can, the perpetration 
of so high a crime; but he is not bound to do so at the peril, otherwise, 
of partaking of the guilt. It is necessary, in order to have that effect, 
that he should do or say something showing his consent to the felonious 
purpose and contributing to its execution, as-an aider and abettor.” 
Ruffin, C. J., in 8. v, Hildreth, 31 N. C., 440. 

To like effect is the language of Chief Justice Smith of the Supreme 
Court of Mississippi in the recent case of Crawford v. State, 97 So., 
534: “In order for one to aid and abet the commission of a crime he 
must do something that will incite, encourage, or assist the actual per- 
petrator in the commission of the crime. Mere presence, even with the 
intention of assisting in the commission of a crime, cannot be said to 
have incited, encouraged, or aided the. perpetrator thereof, unless the 
intention to assist was in some way communicated to him. The law 
does not punish intent which is without influence on an act.” 

Again, in Burrell v. The State, 18 Tex., p. 782, Wheeler, J., quoting 
from Roscoe Cr. Ev., 218, says: “Although a man be present whilst a 
- felony is committed, if he take no part in it, and do not act in concert 
with those who committed it, he will not be a principal in the second 
‘degree; merely because he did not endeavor to prevent the felony, or 
apprehend the felon.” See, also, Whart. Am. Cr. L., 6364; Whart. L. 
Homicide, 157. | 
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The following are the defendant’s main exceptions and assignments 
of error: 

1, At the close of the State’s evidence, the defendant’s motion for 
judgment as of nonsuit was overruled. Then the solicitor, as the court 
was about to take a recess for the night, in open court, and in the pres- 
ence of the jury, addressed the court and prayed the defendant into 
custody. The defendant was under a bond of $1,000, which had been 
ordered given the previous week of the court, and under order of the 
court, the bond was conditioned upon the appearance of the defendant 
each day during the term and not to depart without leave. In the 
presence of the jury, the presiding judge ordered the defendant into 
the custody of the sheriff. No question was raised by the solicitor as 
to the sufficiency of the sureties on the bond. The court stated, in the 
hearing of the jury, that putting the defendant in custody did not 
mean at all that the court thought he was guilty. To both the prayer 
of the solicitor and the order of the court, in the presence of the jury, 
the defendant excepted. 

2. In the course of his Honor’s charge to the jury he said: “The 
law used to be if a man had connection with a girl under 10, it was a 
capital felony, and if between the ages of 10 and 12, it was a felony 
if she had never before had sexual intercourse. The Legislature later 
moved the age of consent up to 14 (and a few days ago, one House of 
the Legislature passed a bill, I believe, moving the age of consent up 
to 16 years).” Exception by defendant to that part in parenthests. 

3. Again in the charge: “The defendant introduced certain character 
witnesses, the Rev. Mr. Black, the chief of police, a man named Floyd, 
and several others. They all stated his character was good. You will 
remember who the witnesses were and what they said. In answer to 
this character evidence, the State contends that neither of these charac- 
ter witnesses said Hart didn’t go out with Hicks to have connection 
with the girl, and did not testify as to what did or did not take place.” 
Exception by defendant. See opinions of Henderson, C. J., and Daniel, 
J.,in S. v. Inpsey, 14 N. C., 485. 

4. Still again in the charge: “Every case of this nature, if the de 
fendant’s guilt be established, which results in an acquittal, tends to 
injure society.” Exception by defendant. 

5. And again in the charge: “IJ am not appearing for either side. 
I am not interested in Mr. Hart’s acquittal, and I am not especially 
interested in his conviction, but I am interested in seeing that both the 
State and the prisoner have a perfectly fair trial.” Defendant excepted. 

6. The defendant also excepted because in the charge his Honor re 
peatedly called the attention of the jury to the contentions of the 
State, while but slight reference was made to the contentions of the 
defendant. 
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7. Finally, the defendant excepted for that his Honor failed to in- 
struct the jury as to the law relating to aiding and abetting, but simply 
charged the jury that the defendant Hart would be guilty if he aided 
or abetted Hicks, without any explanation or instruction as to what 
constituted aiding and abetting. 

Defendant earnestly contends that these exceptions, taken as a whole, 
or in their totality, if not singly, make it quite clear that his Honor, at 
times during the trial, was inadvertent or inattentive to the provisions 
of C. §., 564, which provides: “No judge, in giving a charge to the 
petit jury, either in a civil or a criminal action, shall give an opinion 
whether a fact is fully or sufficiently proven, that being the true office 
and province of the jury; but he shall state in a plain and correct man- 
ner the evidence given in the case and declare and explain the law 
arising thereon.” 

This statute has been interpreted by us to mean that no judge, in 
charging the jury or at any time during the trial, shall intimate whether 
a fact is fully or sufficiently proved, it being the true office and province 
of the jury to weigh the testimony and to decide upon its adequacy to 
establish any issuable fact. It is the duty of the judge, under the pro- 
visions of the statute, to state in a plain and correct manner the evi- 
dence given in the case and to declare and explain the law arising 
thereon, without expressing any opinion upon the facts. Jforris v. 
Kramer, 182 N. C., 87; S. v. Cook, 162 N. C., 586; Park v. Exum, 156 
N. C., p. 281. “There must be no indication of the judge’s opinion upon 
the facts, to the hurt of either party, either directly or indirectly, by 
words or conduct.” Bank v. McArthur, 168 N. C., p. 52. And in 8S. v. 
Ownby, 146 N. C., p. 678, it was said: “The slightest intimation from a 
judge as to the strength of the evidence, or as to the credibility of a 
witness, will always have great weight with a jury and, therefore, we 
must be careful to see that neither party is unduly prejudiced by any 
expression from the bench which is likely to prevent a fair and im- 
partial trial.” 

The judge may indicate to a jury what impression the testimony or 
evidence has made on his mind, or what deductions he thinks should 
be made therefrom, without expressly stating his opinion in so many 
words. This may be done by his manner or peculiar emphasis or by 
his so arraying and presenting the evidence as-to give to one of the 
parties an undue advantage over the other; or, again, the same result 
may follow the use of language, or form of expression calculated to 
impair the credit which might otherwise and under normal conditions 
be given by the jury to the testimony of one of the parties. S.v. Dancy, 
78 N. C., 487. It can make no difference in what way or when the 
opinion of the judge is conveyed to the jury, whether directly or indi- 
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rectly, or by the general tone and tenor of the trial. The statute forbids 
an intimation of his opinion in any form whatever, it being the intent 
of the law to insure to each and every litigant a fair and impartial trial 
before the jury. “Every suitor is entitled by the law to have his cause 
considered with the ‘cold neutrality of the impartial judge’ and the 
equally unbiased mind of a properly instructed jury.” Withers v. 
Lane, 144 N. C., p. 192. 

The able and learned judge who presided at the trial of this cause 
was inspired, no doubt, by a laudable and profound sense of justice, 
but we think it is quite clear, from the above exceptions, that an un- 
favorable impression against the defendant was conveyed to the jury 
by his Honor, unintentionally, of course, and in an earnest desire to 
see that the right, as he conceived it, should prevail. But just here 
the law, conscious of the frailty of human nature at its best, both on 
the bench and in the jury box, intervenes and imposes its restraint upon 
the judge, enjoining strictly that he shall not in any manner sway the 
jury by imparting to them the slightest knowledge of his own opinion 
of the case. “A charge, therefore, which indicates to a jury what is 
the opinion of the court upon the evidence violates the act. We all 
know how earnestly, in general, juries seek to ascertain the opinion of 
the judge trying the cause, upon the controverted facts, and how willing 
they are to shift their responsibility from themselves to the court. The 
governing object of the act was to guard against such results—to throw 
upon the jurors themselves the responsibility of responding to the facts 
of the case. Nor is it proper for a judge to lead the jury to their con- 
clusions on the facts.” Nash, C. J.,in Nash v. Morton, 48 N. C., p. 6. 

Our most able and upright judges, at times, have inadvertently over- 
stepped the limits fixed by the law; and in each case shis Court has 
enforced the injunction of the statute and restored the injured party 
to a fair and equal opportunity before the jury. Our view that the 
statute has been violated in the instant case is sustained by the authori- 
ties already cited, and to which the following may be added: 8. v. 
Rogers, 1738 N. C., 755; 8S. v. Horne, 171 N. C., 787; Chance v. Ice Co., 
166 N. C., 495; Ray v. Patterson, 165 N. C., 512; Sprinkle v. Foote, 
71 N. C., 411; Powell v. R. R., 68 N. C., 395; Reiger v. Davis, 67 
N. C., 185; S. v. Batley, 60 N. C., 187; S. v. Dick, 60 N. C., 440; S. v. 
Pressley, 35 N. C., 494; S. v. Thomas, 29 N. C., 381; 8. v. Davis, 15 
N. C., 612; Reel v. Reel, 9 N. C., 63. 

Speaking of a similar situation in S. v. Dick, supra, Manly, J., said: 
“This (referring to the statute), we suppose, has been adopted to main- 
tain undisturbed and inviolate that popular arbiter of rights, the trial 
by jury, which was, without some such provision, constantly in danger 
from the will of the judge acting upon men mostly passive in their 
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natures, and disposed to shift off responsibility; and in danger also 
from the ever active principle that power is always stealing from the 
many to the few. We impute no intentional wrong to the judge who 
tried this case below. The error is one of those casualties which may 
happen to the most circumspect in the progress of a trial on the circuit. 
When once committed, however, 1t was irrevocable, and the prisoner 
was entitled to have his case tried by another jury.” 

The capable and painstaking judge who presided at the trial did not 
intend to prejudice the defendant’s case, but, after a careful and earnest 
consideration of the record, we are constrained to believe that the de- 
fendant 1s entitled to a new trial, and such will be awarded. 

In view of the wide range of discussion which the case has taken, it 
may not be amiss to remark that the defendant 1s not to be released or 
discharged; he is to be tried again. A new trial does not mean an 
acquittal; it signifies an effort and determination on our part, in keep- 
ing with numberless precedents, to preserve to the defendant his con-: 
stitutional right of trial by jury. 24 Cye., 100. This right, says Judge 
Story, 1s justly dear to the American people; it has ever been esteemed 
by them as a privilege of the highest and most beneficial nature. See, 
also, 3 Bl. Com., 271. 

“The just purpose and excellence of trial by jury, especially in crimi- 
nal cases, are not imaginary and whimsical, or the outgrowth of popu- 
lar ignorance and persistent clamor. While it is not perfect as a 
method of trial, has its imperfections, and is sometimes perverted and 
prostituted, nevertheless the practical experience of one of the freest 
and most enlightened nations of the earth for centuries and of this 
country during all the time of its existence, the sanction of it by the 
wisest statesmen and jurists in different ages, as well as common sense, 
have proved its inestimable value as the best method of trial, in crimi- 
nal cases especially, and the necessity for it as a constituent provision 
in any system of free government.” Merrimon, J., in S. v. Holt, 90 
N,. Ge. pe fol, 

It is our duty, under circumstances like the present, to declare the 
law with impartial neutrality and to hold the scales of justice with an 
even hand. To this end, it is expressly enjoined in the bill of rights 
that no man shall be “deprived of his life, liberty, or property but by 
the law of the land.” As the case goes back for another hearing, by 
reason of what we conceive to be an erroneous expression of opinion 
by the trial court, we refrain from any discussion of the evidence. 

After a careful scrutiny of the record, we have arrived at the con- 
clusion that the defendant, in the present case, has not been tried in 
accordance with the law as it prevails in this jurisdiction. It is funda- 
mental with us that every citizen, charged with crime, shall be given a 
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fair, impartial and lawful trial by a jury of his peers. We think his 
Honor overstepped the bounds, inadvertently of course, but neverthe- 
less to the prejudice of the defendant. The writer knows from a per- 
sonal acquaintance with the trial judge, and from the records which 
come to this Court, that he usually protects, with sedulous care, the 
rights of a defendant in a criminal prosecution as well as those of the 
State. He was not conscious of expressing any opinion adverse to the 
defendant in this case, but we think the jury must have so understood 
his remarks, as appears from the above exceptions. 
Venire de novo. 


Crarkson, J., dissenting: It is with regret that I cannot agree with 
the majority opinion in this case. 

The statute under which the defendant was indicted, C. S., 4209, 
is as follows: 

“Obtaining carnal knowledge of virtuous girls between 12 and 14 
years old. If any person shall unlawfully carnally know or abuse any 
female child over twelve and under fourteen years old, who has never 
before had sexual intercourse with any person, he shall be guilty of a 
felony and shall be fined or imprisoned in the State’s Prison, in the 
discretion of the court.” 

The Legislature of North Carolina, chapter 140, Session 1923, 
amended the above act to read as follows: | 

“If any male person shall carnally know or abuse any female child 
over twelve and under sixteen years of age, who has never before had 
sexual intercourse with any person, he shall be guilty of a felony and 
shall be fined or imprisoned in the discretion of the court; and any 
female person who shall carnally know any male child under the age 
of sixteen years shall be guilty of a misdemeanor and shall be fined or 
imprisoned in the discretion of the court: Provided, that if the of- 
fenders shall be married or shall thereafter marry, such marriage shall 
be a bar to further prosecution.” 

This act was passed 3 March, 1923, and went into effect 1 July, 
1923. The good women of the State used their influence with the 
1923 Legislature of North Carolina to extend the “‘age of consent” 
from fourteen to sixteen. 

The Legislature of the State in these acts used the words female child. 
The purpose of these acts was to protect the girl children of the State, 
in their purity and innocency, from the unbridled passion and lust of 
evil, amorous men—human spiders—who would ensnare purity and 
innocency, and when caught in the net they would become helpless 
victims. To protect the female girlhood from them that lay in wait 
and lurk privily to destroy virtue. The motive of the law-makers was 
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for purity and virtue among the girl children of the State. Uncon- 
scious in their innocent childhood as a bird caught and trapped in the 
snare and knoweth not that it is for her destruction. 

Has the defendant violated this laudable statute? Was he tried 
fairly and convicted, as he was, by a jury of twelve men, and in ac- 
cordance with the rules of law of this State? I think he was. Let us 
examine the facts in this case upon which the defendant was convicted. 
The defendant, Robert J. Hart, and one H. 8. Hicks were indicted 
jointly. Hicks is a fugitive from justice, and only Hart was on trial. 
The child, Deloris Mangum, testified that she was 13 years old and 
living with her father and mother in Oxford. She knew both Hart 
and Hicks, the former about a year and the latter about six months. 
She had never been introduced to Hicks, but had talked to him on the 
streets.. Hart was a clerk in a drug store in Oxford and Hicks was 
working in a highway construction office. Neither had ever visited 
her at her father’s home. On the night of 6 February Hart came to 
the front door of her home about six o’clock. Deloris Mangum testi- 
fied: “I went to the front door and he asked me if I did not want to 
go to the drug store and get a drink. I told him it was too late and 
that I’ was not dressed. He said that was all right, and I went to the 
kitchen and asked mother, and she asked who Robert Hart was, and 
I told her he was Allie Hart’s brother. She went to the door and I 
heard Robert Hart tell her we would not be gone long. She said it 
was mighty late, but consented for me to go. I went with Robert to 
the car. It was a Ford coupé and had one seat. It was Hicks’ car 
and he was driving. We turned and went up Pennsylvania Avenue 
to College Street corner and then turned to the left up College Street. 
If going to the drug store we should have turned to the right at the 
eorner. I did not say anything when we turned to the left at the 
corner. I did not say anything when we turned up College Street in- 
stead of going to the drug store. We went up College Street and out 
on the asphalt road to the other side of the hospital, across the railroad 
track about 200 yards. Hicks was driving and stopped the car on the 
side of the road. Robert Hart asked Hicks if he had a rubber. Hicks 
said ‘No.’ Hicks said he would get out, Hart said no he would get out. 
Hart got out of the car and walked away up the road. Hicks asked 
me how long it was before my periods. I told him about two weeks, 
he said that was all right and told me to lie down. I laid down on the 
seat with my head next to the steering wheel. He kissed me. I un- 
fastened my bloomers and he took one leg of them down. He then had 
sexual intercourse with me. I did not resist. Ticks got up and said 
nothing. Hart was standing at the door of the car. . Hicks got out of 
the car and Hart got in. He said he was going to do what Hicks did. 
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I told him he was not. He blew the horn and Hicks got in and turned 
the car around and we came back to town. I was in the car alone with 
Hicks about seven minutes. On the way back we stopped to get the 
ice off of the windshield. There was snow and sleet on the ground. 
Hart told me to tell my mother the reason we were late they had a rush 
at the drug store. I do not know where my father was. Hart got out 
of the car and went to the door with me. My father came up and told 
him never to come there again and take me off. I went in the house 
and my mother asked me where I had been, and I told her they had 
insulted me and they treated me just like married folks. I did not tell 
my father. My mother told him. Dr. Watkins came after supper and 
examined me. I told him what had been done. JI had never had sexual 
intercourse with any one before that time.”’ She stated that she would 
be 14 years old next September. On cross-examination she said that 
she did not know which one asked about the rubber, and she told her 
father that Hart had treated her like a gentleman. 

Mrs. Mary Ella Mangum, the mother, and Elvis Margum, the father, 
of Deloris Mangum, corroborated her. in all material matters. Her 
mother testified that the morning of the preliminary examination “‘she 
was very nervous. She was a nervous wreck.” 

Her father, Elvis B. Mangum, testified that when he got home in the 
evening his wife was nervous and worried and told Lim that Deloris 
had gone to the drug store with Robert Hart, and he immediately went 
in search of her, 

Dr. G. S. Watkins, a physician who examined her, corroborated her 
and said: “I give it as my opinion that she had never had sexual inter- 
course with any person before this time,” and further, at the prelimi- 
nary examination, “she was very nervous.” 

On the preliminary examination Deloris Mangum said: “He told me 
to lie down, and laid me down. I did not attempt to resist. I did not 
say anything. I knew it was no use. He laid me down on the seat. 
After he laid me down he kissed me. I did not say anything. He got 
on me; he had intercourse with me. He did not say anything. When 
I saw Robert Hart he was standing at the car door. When Hicks got 
up he got out, and Robert got in.” In the Superior Court examination 
she said, “He said he was going to do what Hicks did. J told him he 
was not.” 

There was testimony that the character of Deloris Mangum and that 
of her father and mother were good. 

This was in substance the State’s testimony. 

Robert J. Hart, the defendant, was examined in his own behalf, and 
his testimony corroborated that of Deloris Mangum in many particu- 
lars. He was 17 years old, and testified, in part: “I did not know that 
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any such thing was going to be attempted. I left the store and got in 
the car with Hicks. I thought that he just wanted to meet the girl 
and that we would bring her to the store and get a drink.” 

In the defendant’s evidence are the ear-marks of the web that they 
were weaving for this young girl, and the conspiracy can be traced 
in defendant’s evidence. After trapping her, they destroy her charac- 
ter and thus obtain an acquittal. Cullom Hester testified that he saw 
Deloris Mangum and Alvin Eakes on 16 January, 1923, in a Ford 
roadster near a path that comes into the Salem road, and Charles Hester 
said that he was with his son and that his son said the boy and girl 
were Deloris Mangum and the Eakes boy. Ralph Turner testified 
that he was a student at Oxford High School, and that he saw Deloris 
Mangum get in a car in front of the High School building on the after- 
noon of 16 January and go out towards the Salem road. To like effect 
was the testimony of Bailey Currin. On cross-examination he said 
that Robert Hart came to him and said, “I am in trouble with a girl 
and she has squealed on me, and you have got to help me out.” This 
is a plain admission by Hart, testified to by his own witness. The 
statute does not allow “consent” by a virtuous child. 

The young men at the school, from this incident, commenced talking 
about Deloris Mangum. Alvin Eakes, in rebuttal of anything. wrong, 
said that about 3 o’clock in the evening of 16 January, 1923, he did 
not have much to do and he got in his Ford roadster and went to the 
Oxford High School building and stopped his car in front of the 
building. Deloris Mangum got in the car and he told her. he would 
take her home, and he drove her around Oxford, but was never on the 
Salem road. This was in the afternoon, about 3 o’clock—day-time. 
Deloris Mangum corroborated Eakes and denied she had ever met 
Charles or Cullom Hester on the afternoon of 16 January on the Salem 
road, and stated that she had known Eakes ever since she could remem- 
ber. The incident of young Eakes and Deloris going to ride in the 
afternoon commenced to be whispered around. These young people 
(she a high-school girl) took a ride in broad daylight, with a playmate 
she had known all her hfe. The whispers started from evil minds. 

What does the defendant Hart say on that fatal night for Deloris 
Mangum, 6 February, 19237: “Late in the afternoon of 6 February I 
left the store to get my supper. I went to my uncle’s, and when I 
came back up town I saw H. S. Hicks and a boy named Edward Gill 
at the foot of the steps leading up to General Royster’s office. They 
were talking, and I came up, and Gill told Hicks that he knew a girl 
who was crazy to meet him. I said, ‘I bet I know who it is.’ Gill said 
to me that I was thinking about that Mangum girl. I told him that I 
was not thinking of her especially. JI went in Pittman’s drug store, 
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which was next door to where we were standing. Hicks came in and 
sat down at a table with me. He asked me to go with him down to her 
home. I told him that it was too late, and that I had to go back to 
work in a few minutes. It was nearly six, and I was supposed to be 
back at my work about six. He said that he would not be away but a 
few minutes and that we would bring the girl to the drug store. He 
said that his car was out there on the street. He said, ‘Come and let’s 
go,’ and that I could go straight back to work. I got in the car with 
him and went. When we got to Mr. Mangum’s I went in; a little boy 
met me at the door. I asked for Deloris Mangum, and she came to the 
door. I asked her if she did not want to go to the drug store and get a 
drink. She said that she did, but that she was not dressed. I told her 
that was all right, and to ask her mother. She went to ask her mother, 
and Mrs. Mangum came to the door. I spoke to her, and she said that 
she needed her daughter to help about the supper, but that she could go. 
We went and got in the car; it was a Ford coupé, and Deloris Mangum 
sat between us.” 

On cross-examination he testified: “Knew the hospital was not far 
from where the car stopped. I did not try to give any alarm after I 
got out of the car. There was snow on the ground. I got out and 
started back to town, and then I thought that I ought to go back, 
because I had invited the girl to go with us in the car. I went back to 
the ear. I did not try to have intercourse with the girl. I had never 
made any plan with Hicks to get the girl out. I had talked with the 
girl before in the drug store, but had not had any conversation with her 
that day. When the car stopped near the hospital and Hicks asked me 
about the rubber, I knew what he was going to do. When I got out of 
the automobile I knew what was going to happen. I said to Hicks, 
‘T’ll get out if you are going to do anything lke that.’ I did not make 
any outcry or give any alarm. I did ask Deloris for an engagement 
the following night. I asked her how about coming to see her, and she 
said she didn’t know.” 

This much of the crime, as charged, on all the evidence, is undis- 
puted: 

1. That the child was under fourteen years old. 

2. That she had never before had sexual intercourse with any person. 
(Her own testimony and that of Dr. Watkins, her physician.) 

H. S. Hicks, who actually committed the crime, tas fled from the 
State. 

The only question of fact disputed is: Was Robert J. Hart an 
aider and abettor? The jury of twelve men has so found. Does the 
evidence justify this finding? Has the able and conscientious judge, 
W. M. Bond, who presided at the trial, committed anv error in law? 
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The foul suspicion had been whispered in the ears of the lustful 
young men at the high school and those loafing about the drug store. 
Gill and Hart and Hicks talking about the Mangum girl on the street, 
at the steps of General Royster’s office. They go to Pittman’s drug 
store. Hicks and Hart sit down together in the drug store. They com- 
menced talking about Deloris Mangum. The two agree to go down in 
Hicks’ ear and bring the girl to the drug store. The two went together, 
in Hicks’ car. Hart goes in, and Hicks waits out in his car. Hart 
obtains Deloris Mangum’s mother’s consent, under a promise and trust 
that he would take her, the little high-school girl, to the drug store, and 
bring her back. He took her that winter night from the mother and 
the home of her father, and as she stepped from her home to the snow 
on the ground she was as clean and pure and white as snow, from the 
evidence, and when he brought her back she was as a lily dipped in 
soot. Shall he be turned loose? A judge and a jury of twelve men in 
his own county say not. He says, ‘““When the car stopped at the hospital 
and Hicks asked me about the rubber, I knew then what he was going 
to do.” They—Hicks and Hart—both knew all about the implement 
of the seducer and debaucher. Hart and Hicks took her away that cold 
winter night—these two conspirators—beyond the hospital, across the 
railroad some two hundred yards—away from the hghts of the city into 
the darkness and night, to accomplish the deed. When the wrong was 
done, Deloris testified: “Hicks got up and did not say anything. 
Robert Hart was then standing at the door of the car. Hicks got out 
of the car. Hart got in the car. He said he was going to do what 
Hicks did. I told him he was not.” 

Hart, himself, who took this child to her ruin, said Deloris Mangum 
asked what she should tell her mother, and said to him, “Tell me some- 
thing to tell her,” and he told her she could tell her mother that “we 
had had a rush at the drug store and I had to work, if she wanted to.” 

The ery of this child. In her agony she thought of her mother. She 
was entrusted by her mother to Hart. What shall I tell her who suf- 
fered and bore me? Hart told her to tell her an untruth. He got her 
from the home under a false pretense, that he was going to take her to 
the drug store, and he returns her to tell an untruth. But she told her 
mother the truth. “I told my mother they had insulted me—they 
treated me just like married folks.” 

When the blood of Abel was spilled, Cain, who did the deed, was 
asked that momentous question, “Where is Abel, thy brother?” and 
he said, “I know not; am I my brother’s keeper?” Cain told an un- 
truth. Hart, who aided and abetted, as found by the jury, told the child 
to tell an untruth to cover up his own wrongdoing. 
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I have given the material facts as I conceive them to be, presented 
on the record. Now, as a matter of law, has the court below erred and 
not given the defendant a fair trial? In accordance with the law of 
the land he is entitled to this. This is a land of law and orderly govern- 
ment. No man or set of men are above the law. The hope of civiliza- 
tion 1s obedience to law. 

There is no difference between the majority opinion and myself that 
the defendant’s demurrer to the evidence, or, as defendant puts it, “at 
the conclusion of all the testimony the defendant again renewed his 
motion for judgment as of nonsuit,”’ that this motion was properly 
overruled, and there was sufficient evidence to go to the jury—that Hart 
was an alder and abettor. 

The only debate is, during the progress of the trial did the court 
below commit error or prejudicial or reversible error ? 

The law of what constitutes “aider and abettor” in the majority 
opinion is law so far as it goes, and the law as therein stated is suffi- 
cient on a new trial for the jury to pass on the facts, but our authori- 
ties go further. | 

In S. v. Cloninger, 149 N. C., 572, the Court says: “John Cloninger 
and Charles Costner were aiders and abettors. There is abundant ev1- 
dence to sustain a conviction, where the bystander is a friend of the 
perpetrator and knows that his presence will be regarded by the per- 
-petrator as an encouragement and protection.” S.v. Jarrell, 141 N. C., 
725. 

“A servant who stands passive and knowing that his employer is 
being robbed, permits it, is guilty as principal.” Jn re Sherman, 6 
City Hall Record (N. Y.), 2. 

Hart was intrusted with the care of Deloris Mangum and he stood 
by and saw her robbed of her virtue. 

In the Jarrell case, supra, quoted in the majority opinion, Brown, J., 
says: “There is much in the conduct of Jarrell, according to the evi- 
dence, which indicates a design to encourage and aid H:cks in an assault. 
‘When a bystander is a friend of the perpetrator and knows that his 
presence will be regarded as encouragement and protection, presence 
alone may be regarded as encouraging.’ Wharton, supra, sec. 211a, 
who cites many cases in support of the text. Jarrell was in a situation 
to be able readily to go to Hicks’ assistance if necessary. The knowl- 
edge of this was calculated to give additional confidence to Hicks. In 
contemplation of law this is aiding and abetting. Jb., sec. 211a; 
Thompson v. Com., 1 Mete. (Ky.), 18; S. v. Douglass, 38 La. Ann., 
523; 15 Cox Cr. Cases, 51, 52.” 

In the majority opinion the following are treated as defendant’s main 
exception and assignments of error: 
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I will take up seriatim the position of the majority opinion under 
the “main exceptions.” 

I give the entire record of what took place, and not a part, as ex- 
cepted to. 

(1) “At the close of all the evidence defendant moved for judgment 
of nonsuit, which was denied. The solicitor, as the court was about 
to take a recess for the night, in open court, and in the presence of the 
jury, addressed the court and prayed the defendant into custody. The 
defendant was under a bond of $1,000, which had been ordered given 
the previous week of the court, and under order of the court the bond 
was conditioned upon the appearance of the defendant each day during 
the term and to abide the orders of the court. In the presence of the 
jury the presiding judge ordered the defendant into the custody of the 
sheriff. No question was raised by the solicitor as to the sufficiency of 
the sureties on the bond. The court stated in the hearing of the jury 
that putting the defendant in custody did not mean at all that the 
court thought he was guilty. To both the prayer of the solicitor and 
the order of the court in the presence of the jury the defendant ex- 
cepted.” The statute was against the court giving “an opinion whether 
a fact is fully or sufficiently proven.” Ordering the defendant into 
custody was no opinion in regard to a fact fully or sufficiently proven. 

The other defendant, Hicks, had fled the court. The court below 
has a sound discretion to make the order. The court said, in the pres- 
ence and hearing of the jury, that “the putting the defendant in custody 
did not mean at all that the court thought he was guilty.” 

There is no doubt about the law that in the court’s “sound discre- 
tion” it had the right to order the defendant into custody. “While the 
necessity for exercising this discretion in any given ease is not to be 
determined by the mere inclination of the judge, but by a sound and 
enlightened judgment, in an effort to attain the end of all law, namely, 
the doing of even and exact justice, we will yet not supervise it except, 
perhaps, in extreme circumstances, not at all likely to arise; and it is 
therefore practically unlimited.” Jarrett v. Trunk Co., 142 N. C.,, 
469; May v. Menzies, ante, 144; 8. v. Hopper, ante, 405. 

The complaint is that it was made in the presence of the jury. This 
Court upheld a remark in the presence of the jury, a clear inference 
of the impeachment of a witness, and no explanation was made by the 
court to disabuse the minds of the jury. In that case, the Trust Com- 
pany, 183 N. C., 41, Stacy, J., says: “There is one exception of a dif- 
ferent nature, however, which calls for further discussion. We quote 
from the record: ‘During the taking of the testimony, pending argu- 
ment as to the competency of certain questions and answers and ex- 
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planations offered by the witness, the court, in the presence and hearing 
of the jury, asked the question whether the witness was appearing as 
attorney or as a witness, stating that the court was just at this point 
unable to see.’ To the foregoing remark of the trial judge the defend- 
ant excepts, which is defendant’s fifteenth exception. Some difficulty 
has been experienced in arriving at a satisfactory conclusion as to what 
disposition should be made of this exception and assignment of error. 
But as it does not appear with certainty that the defendants have been 
prejudiced, or disadvantageously circumstanced before the jury, by the 
remarks of the judge, we must overrule the motion for a new trial 
based upon this portion of the record. ‘Appellant must show error; 
we will not presume it, but he must make it appear plainly, as the 
presumption is against him.’ In re Smith’s Will, 163 N. C., 464. See, 
also, Michie Digest, 695, and authorities collected urder title ‘Burden 
of Showing Error.’ ” 

In the instant case, the court told the jury that the putting the de- 
fendant in custody did not mean that the court thought he was guilty. 
I take it that the court told the jury the truth. 

The majority opinion says: 

(2) In the course of his Honor’s charge to the jury he said: “The 
law used to be if a man had connection with a girl under 10, it was a 
capital felony, and if between the ages of 10 and 12, it was a felony, 
if she had never before had sexual intercourse. The Legislature later 
moved the age of consent up to 14 (and a few days ago one House of 
the Legislature passed a bill, I believe, moving the age of consent up 
to 16 years).” 

The full text of the court’s charge was as follows: 

“It makes no difference whether the girl was willing or not, if she 
was between 12 and 14 years of age, and had never before had sexual 
intercourse with any person. The law says such a girl cannot consent. 
If such girl were under 12 it would be a capital offense. The law 
used to be if a man had connection with a girl under 10, it was a 
capital felony, and if between the ages of 10 and 12, it was a felony, 
if she had never before had sexual intercourse. The Legislature later 
moved the age of consent up to 14, and a few days ago one House of 
the Legislature passed a bill, I believe, moving the age of consent up 
to 16 years.” 

The charge, when considered as a whole, is very different from only 
the part which is excepted to. The Legislature did exactly what the 
judge said. 

The majority opinion says: 

(3) “Again in the charge: ‘The defendant introduced certain charac- 
ter witnesses, the Rev. Mr. Black, the chief of police, a man named 
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Floyd, and several others. They all stated his character was good. You 
will remember who the witnesses were and what they said. In answer 
to this character evidence, the State contends that neither of these 
character witnesses said Hart didn’t go out with Hicks to have connec- 
tion with the girl, and did not testify as to what did or did not take 
place.” 

If the record is examined carefully, this 1s stated in the “conten- 
tions,” not “again in the charge,” as stated in the majority opinion. 
The full portion of the charge is: ‘Robert J. Hart testified as to meet- 
ing Hicks and Gill; that he went with Hicks to Mr. Mangum’s home 
and got Deloris, and that they got in the automobile and went up 
College Street, and went out beyond the hospital; that Hicks asked 
him ‘Where is the rubber? that he said, ‘If you want to do anything 
like that I am going to get out.’ That he got out and loitered around; 
that he went back home in the car with them, got out and told Mr. 
Mangum he was a gentleman; that he thought Hicks wanted him to 
go with him to Mr. Mangum’s house to introduce the girl to him; that 
Hicks did not give any other reason for asking him to go. The defend- 
ant introduced certain character witnesses, the Rev. Mr. Black, the 
chief of police, a man named Floyd, and several others. They all 
stated his character was good. You will remember who the witnesses 
were and what they said. In answer to this character evidence, the 
State contends that neither of these character witnesses said Hart didn’t 
go out with Hicks to have connection with the girl, and did not testify 
as to what did or did not take place.” 

The judge’s erroneous statement of a contention of a party must be 
ealled to his attention at the time. It cannot be taken advantage of 
by an exception to the charge after verdict. S. v. Tyson, 133 N. C., 
692; S. v. Davis, 184 N. C., 633; 8S. v. Lance, 149 N. C., 555; S. v. 
Kincaid, 183 N. C., 710; S. v. Baldwin, 184 N. C., 789. In this case 
it was not erroneous. 

The majority opinion says: 

(4) “Still again in the charge: ‘Every case of this nature, if the 
defendant’s guilt be established, which results in an acquittal, tends to 
injure society.’ ” 

The record on this is as follows: “The defendant contends that he 
never attempted to have connection with the girl, and that he did not 
know Hicks’ intention; that he has fully explained the matter, has 
shown his character to be good, and that the jury should acquit him. 
In reply to that the State contends that if 1t had not been upon a con- 
certed plan to get her out there and for one or the other to have inter- 
course with her that Hart could and would have prevented it. The 
State contends that by getting her out he aided Hicks, and if he had 
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not aided Hicks he would have told Mr. Mangum upon his return. 
Among other statements by the judge, he remarked: ‘Every case of 
this nature, if the defendant’s guilt is proven, which results in an 
acquittal, tends to injure society.’ ” 

This was said in reference to the State’s contention (there is no 
error unless called to the attention of the court. Cases supra). 

(5) And again in the charge: “I am not appearing for either side; 
I am not interested in Mr. Hart’s acquittal, and I am not especially 
interested in his conviction, but I am interested in seeing on both the 
State and the prisoner have a perfectly fair trial.” 

The record on this is as follows: “At this point counsel £; the de- 
fendant asked the court, in stating the contentions of the defendant, to 
eall attention to Hart’s evidence that when the automobile turned 
down College Street instead of toward the drug store that he, Hart, 
asked them to go to the drug store; with which request the court com- 
plied. The court then stated that both the State and the prisoner were 
entitled to an absolutely fair and impartial trial, and added, I am not 
appearing for either side. I am not interested in Mr. Hart’s acquittal, 
and I am not especially interested in his conviction, but I am interested 
in seeing that both the State and the prisoner have a perfectly fair 
trial.” 

The majority opinion says: 

(6) “The defendant also excepted because in the charge his Honor 
repeatedly called the attention of the jury to the contentions of the 
State, while but slight reference was made to the contentions of the 
defendant.” The entire charge shows he gave the contentions of both 
sides. : 

The majority opinion says: 

(7) “Finally, the defendant excepted for that his Honor failed to 
instruct the jury as to the law relating to aiding and abetting, but 
simply charged the jury that the defendant Hart would be guilty if 
he aided or abetted Hicks, without any Expiananon or instruction as 
to what constituted aiding and abetting.” 

Webster defines azder “one who, or that which, aids” and defines 
aids “help, support, succor, assistance, relief” ; abettor ‘ ‘one who abets, 
an instigator of an offense or an offender” : abet “to instigate or en- 
courage by aid or countenance.” The simple words, aiding and abet- 
ting, and what constitutes the explanation, are the words themselves. 
The contentions given by the court showed what was aiding and abet- 
ting, without actually defining so common and well-known words. The 
law was given in the contentions. 

The majority opinion does not single out one partioular error made — 
in the court’s charge. It is a broadside attack to the court’s conduct 
below in the trial of this cause. 
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Judge Ruffin, in S&S. v. Angel, 29 N. C., 27, said: “His Honor, un- 
doubtedly, did not transcend his powers and duty, under the act of 
1796, in delivering his charge to the jury. The ‘facts,’ on which the 
act restrains him from expressing an opinion to the jury, are those, 
respecting which the parties take issue or dispute, and on which, as 
having occurred or not occurred, the imputed liability of the defendant 
depends. But the act does not prohibit the judge from drawing atten- 
tlon to things that occur in court and speaking of them as having 
actually occurred there.” In that case the charge was affirmed in what 
was excepted to. “In the course of the charge to the jury, the presid- 
ing judge remarked ‘that the witnesses differed in their accounts of 
the transaction,’ and then recapitulated their testimony as to the man- 
ner 1n which the reéncounter took place; and after some instructions 
upon matters of law he remarked further that, ‘according to the testi- 
mony of the prisoner’s witnesses, the mortal blow was given at or about 
the commencement of the reéncounter.’ The judge informed the jury 
that they were the judges of the truth and weight of the testimony of 
the witnesses.” : 

Chief Justice Smith, in S. v. Robertson, 86 N. C., 628, said: “Another 
witness had testified to the disorderly character of the house, and to 
his having come to the solicitor at the instance of another to report a 
ease of retailing liquor without license, against the defendant, and had 
then mentioned the disorderly conduct of the defendant, and was cross- 
examined at great length upon those matters, in order to prove his 1ll- 
will and prejudice towards the accused, when his Honor remarked that 
the counsel had carried the examination in that direction far enough, 
and that it was the duty of a good citizen to report crime when inquired 
of by the solicitor. The exception is to the latter part of the remark, 
as violating the act of 1796. We think the expression used was perti- 
nent and proper, and correct in itself. It certainly becomes a law- 
abiding citizen to convey, not to withhold, any information he may 
possess, when interrogated by the prosecuting officer of the State, and 
the act is not to his discredit.” 

The same Chief Justice said, in S. v. Brown, 100 N. C., 524: “The 
exception to the inquiry of the judge, addressed to counsel of defend- 
ant, 1f it would be fair to permit a declaration of an absent person, 
imputing criminality to the prosecutrix, to be given in, and refuse to 
hear his subsequent denial of the truth of the charge, was but an expres- 
sion of a wish and purpose to have a fair trial, the natural impulse 
of an impartial and just judge conducting the trial. It is argued here 
as an indication of an opinion upon the merits of the controversy for- 
bidden by the act of 1796, The Code, sec. 413. It does not appear to 
us susceptible of any such interpretation, and, at most, as but an inti- 
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mation to counsel that such a course, if pursued, would not be sustained 
in the ruling upon the matter.” 

In S. v. Jacobs, 106 N. C., 695, the following was held: “A remark 
of the judge made before trial begun, that the jailer had informed him 
the prisoner ‘would escape if he had the opportunity,’ is not an expres- 
sion of opinion upon the facts prohibited by the act of 1796.” Clark, 
J., in that case said: “It is difficult to see how the remark of the judge 
violated any provision of this statute. No juror had been selected, the 
remark was not in the presence of the jury, nor did it contain any 
opinion that ‘a fact was fully or sufficiently proven.’ No facts had 
been shown in evidence. Indeed, had the jury been impaneled, the 
statute prohibited the judge ‘from expressing an opinion only upon 
those “facts” respecting which the parties take issue or dispute, and on 
which, as having occurred or not occurred, the imputed liability of 
the defendant depends.’ ” 

In S. v. Crane, 110 N. C., at p. 535, it is said: “If juries should be 
deemed incompetent to comprehend, or unable to obey, so plain a direc- 
tion as that a paper read in their hearing is ‘not to be considered as evi- 
dence, and that it had only been admitted to make the defendant’s reply 
to it (when read to him) intelligible’-—if so low an estimate should be 
placed upon juries, then the jury system is a failure, and should have 
no place in our jurisprudence. If unable to comprehend this, why so 
often contention whether instructions, frequently far more abstruse, 
should be given to the jury. But such a view is an unjust one; the 
jury is an essential part of the judicial system among every English- 
speaking people, and while not perfect, the experience of ages and the 
observation of the present are that it performs fairly well its part. 
Certainly no better substitute has ever been found. To underrate the 
intelligence of twelve honest impartial men who try the questions of 
fact submitted to them is a mistake. When aided by a just and intel- 
ligent judge, their verdicts are generally correct. Jurors are not ex- 
pected to possess legal training. Their province is not to pass on ques- 
tions of law. But their grasp of the facts is usually just and accurate, 
and probably not a court passes that upon the jury there are not men 
of equal mental capacity with the judge who presides, or the counsel 
who addresses them. Jurors are not in their nonage, and it is not just 
to underrate their intelligence.” 

In S. v. Baldwin, 178 N. C., 687, upon the following facts, the re- 
marks of the judge was found to be not improper: “Where a large 
quantity of spirituous liquor was found in the possession of two per- 
sons, separately indicted under the statute making sucl. possession evi- 
dence that it was for the unlawful purpose of sale, a remark of the 
judge in sentencing one of them, upon his conviction, that he thought 
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both persons accused had been selling and delivering the liquor at a 
certain town, 1s not in the contemplation or meaning of Rev., 535, pro- 
hibiting the judge from giving an opinion whether a fact is fully or 
sufficiently proven on the trial of the other defendant.” See cases 
cited. See, also, S. v. Laxton, 78 N. C., 564; S. v. Robertson, 121 N. C., 
551; S. v. Dewey, 189 N. C., 560; McDonald v. McArthur, 154 N. C., 
11; 8. v. Rogers, 168 N. C., 116; Long v. Byrd, 169 N. C., 659; 16 
C. J., secs. 2311 et seg. 

The cases cited in the majority opinion are not applicable to the 
court’s conduct of this cause. If they were applicable, I would take it 
that what the court said was the truth, which would cure any intima- 
tion on the facts, if there was any, and the court was honest when it 
told the jury “I am not appearing for either side. I am not interested 
in Mr. Hart’s acquittal, and I am not especially interested in his con- 
viction, but I am interested in seeing that both the State and the pris- 
oner have a perfectly fair trial.” 

In commencing the charge to the jury, the able, conscientious judge 
who tried this case (I want to commend it) said: 

“Gentlemen of the jury, men are never called upon to perform a 
more sacred duty than that of serving upon juries. In this day of 
unrest and criticism of the courts and of government agencies gener- 
ally, it behooves you and me and all who participate in the conduct of 
our courts to conduct ourselves upon such a high plane that no one may 
find room to criticize us or our government. Jt 2s absolutely essential 
that every man who 1s being tried and every man who is being sued 
shall have an absolutely fair and impartial trial. Any other sort of 
trial is a farce and a fraud. It is your duty to hear the evidence and 
the instructions of the court in this case, or any other case in which 
you may be called upon to serve as a juror, and then march up like 
men and under your oath render your verdict according to the evidence, 
guided by instructions of the court, regardless of public sentiment or 
your own personal inclinations or wishes. When jurors try cases upon 
such a high plane there is no room left for the anarchist to criticize 
our government and our courts. I am not going to require that you 
be kept together during the progress of this trial because in my long 
experience on the bench I have observed that jurors are mindful of the 
oath they have taken, and I have never yet had one wilfully commit a 
wrong. They sometimes make mistakes, as I do, but I have never 
known a jury to wilfully violate its oath. Let me repeat: be careful 
that you discuss this ease with no one and that you permit no one to 
discuss it in your presence or hearing. If any one attempts to discuss 
the case with you, tell him that you are on the jury, and if then he 
insists upon discussing it, you report the fact to me.” 
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In almost the final words of the charge he told the jury, “I am inter- 
ested in seeing that both the State and the prisoner have a perfectly 
fair trial.” I take it that the twelve jurors of Granville County who 
tried this case were selected according to law. The board of county 
commissioners did what the law said they should do. “The board of 
county commissioners . . . shall cause their clerks to lay before 
them the tax returns of the preceding year for their county, from which 
they shall proceed to select the names of all such persons as have paid 
all the taxes assessed against them for the preceding year and are of 
good moral character and of sufficient intelligence.” C.S., 2312. That 
they were men of “good moral character and sufficient intelligence.” 
That they could understand what a court said, that both the State and 
prisoner should have a perfectly fair trial. The trial should be per- 
fectly fair. Can there be any misunderstanding what that meant? The 
language is clear and explicit, more than a “perfect” fair trial but per- 
fectly. What is Webster’s definition of “perfect”? “Without flaw, 
fault, blemish; without error, mature, whole, pure, sound, right, cor- 
rect.” : : 

The last thing the court told the jury was this: “Che court stated 
to the jury that they were the sole judges of the facts, that the judge 
did not intend by anything said by him to intimate that the court had 
any opinion as to whether the prisoner was guilty or not guilty, that it 
was for them to say how they. found the facts to be from the evidence 
in the case under instructions given as to the burden of proof.” 

It has been often said by this Court, but I repeat it again: “Verdicts 
and judgments are not to be set aside for harmless error, or for mere 
error and no more. To accomplish this result, it must be made to 
appear not only that the ruling complained of is erroneous, but also 
that it is material and prejudicial, amounting to a denial of some sub- 
stantial right.” In re Ross, 182 N. C., 477; Burris v. Litaker, 181 
N. C., 376; Wilson v. Lumber Co., ante, 56. 

This is my first written dissent. I feel impelled by the facts as 
appear in the record to do so. I do so with all respect for those who 
disagree with me. 

“To thine own self be true; 


And it must follow, as the night the day, 
Thou can’st not then be false to any man.” 


I believe that the courts are made to administer law; no man, or set 
of men, have any right to take the law in their own hands. 

This commonwealth has seen fit to make a law to restrain the vile- 
ness of men and protect girlhood.. This young man has been tried by 
an upright judge and a jury of “good moral character and sufficient 
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intelligence,” and convicted. He has been defended by able and bril- 
liant counsel. He has been, in my opinion, fairly tried and convicted. 
I can see no prejudicial or reversible error. I commend most heartily 
the conduct of those concerned in this case in the orderly procedure— 
appealing to law. It is the only safe course. The courts are for the 
redress of wrongs—there 1s nowhere else in a land of law. 


Crark, C, J., concurring in the dissenting opinion of Clarkson, J.: 
The facts and the law in this case are so clearly and fully stated in the 
opinion of Judge Clarkson that they need not be repeated. 

On defendant Hart’s statement alone, discarding all others, he was 
clearly guilty of aiding and abetting in the kidnapping and ravishing 
of a girl 13 years of age. On his own statement, with the reasonable 
inference to be drawn therefrom, the other defendant, Hicks (who has 
fled the State), came to him and suggested the conspiracy by which 
Hicks was to furnish the automobile and he was to go to call on this 
girl, whom Hicks did not know, at her home and take her to the drug 
store to get ice cream or soda water. They went about dusk, and the 
defendant Hart, who knew the girl, went into the house and overcame 
her mother’s reluctance by promising to bring her back in a few min- 
utes. When the girl went out to the automobile she found Hicks also, 
a man of 23 or 24 years of age. The defendant Hart himself was 17 
or 18. Instead of taking her to the drug store the automobile quickly 
turned off and she was taken off into the night into the woods or a 
deserted place two miles from town and there, in consequence of a 
remark which Hart says Hicks made to him, he got out of the car, he 
says, “knowing what Hicks intended to do,” and walked off a few steps. 
He made no attempt to prevent it by persuasion or otherwise, and the 
deed was done. The girl of 13 could not consent even if, in the dark- 
ness of a sleety night, two miles off in a desolate place, and dominated 
by the two lustful men, she had dared make a hopeless cry for help, 
which no one could have heard. Hart soon returned to the automobile, 
and the girl says that he himself then proposed to ravish her but she 
repulsed him, having found out what it meant and doubtless suffering 
from pain, as the doctor says on examination he found the parts had 
been recently lacerated. 

The doctor also testified that she had never previously had any inter- 
course with a man, and there was uncontradicted testimony that she 
was a respectable girl of good character and that her family stood well 
in the community. The girl’s testimony of the whole brutal deed is 
clear and convincing in all its pathetic details. 

The act of carrying her off was necessarily kidnapping, because it 
was accomplished by the lying statements of Hart to the girl’s mother 
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that they were going to the drug store and that he would bring her 
back in a few minutes. Instead of that she was taken off in the cold 
and sleet two miles away, where her screams and appeals for help could 
have been heard by no mortal ears except the two men who had brought 
her there, in all the ignorance of her 13 years, to commit this foul 
wrong upon her. 

Hart on his return made no statement of the crime that had been 
perpetrated, no denunciation of Hicks’ deed; and his conduct from be- 
ginning to end shows not only a previous conspiracy but the acqui- 
escence in 1t, both at the time and afterwards, until, upon the statement 
of the girl which, on her return home, she immediately made to her 
mother, legal proceedings were promptly taken out. Hicks at once fled 
the State. 

In the long annals of this Court there is no case that is more atro- 
cious in all its features. Two men conspire to take ar. innocent girl— 
for such the uncontradicted evidence shows she was—13 years of age 
from her home upon the lying representations of this defendant, to be 
ravished, C. S., 4209, by the older man and attempted by the younger, 
for a girl of that age could not give consent. It was really a case of 
rape, which in this State is properly a hanging offense. 

As Mr. Justice Clarkson justly says, there 1s not « single error of 
law on the part of the judge pointed out or even alleged in the trial— 
neither in the omission nor admission of evidence nor in the charge. 
The appeal has been treated by defendant’s counsel rather as an im- 
peachment trial of the judge to divert attention from the two criminals 
charged by a grand jury, one of whom has confessed his guilt by flight 
and the other has been convicted by a jury. Even if there had been 
any errors alleged or shown they would have been harmless, because, 
on the defendant’s own testimony, he was guilty to the deepest degree. 
He admits the previous agreement between himself and Hicks, the 
older man; he made no protest to the car going to this remote place 
instead of to the drug store, as he had promised the mother; he says 
that when he got out of the car he “knew what H:cks intended to 
do and made no opposition,” and he made no subsequent admission 
until foreed into court himself. He was an aider and abettor both 
before and after the fact, upon his own testimony. 

The matter most strenuously charged as error of the judge, to give 
color to the claim that the defendant might have been acquitted, was 
that at the close of the evidence the solicitor moved that the defendant, 
who was under bond, should be taken into custody, and the motion was 
granted. That was a matter which rested solely in the discretion of 
the trial judge. He was a lawyer of distinction, a man of judgment 
and ability, who had been placed in that position by the votes of the 
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people, and it was not necessary that his action should be submitted 
to a vote of the bystanders or the approval of the defendant’s counsel. 
At the end of the testimony, as the court was about to adjourn for. the 
night, it being apparent that a conclusive case of guilt as to the defend- 
ant had been shown, and it being also known that his partner in guilt, 
Hicks, had fled the State, there was such ground for doubt that the 
defendant that night might follow the same course by passing over the 
State border, less than a half-hour’s distance in an automobile, the 
judge of his own motion should have placed him in custody. Most 
certainly, when the solicitor moved for his being taken into custody, if 
the judge had refused and the defendant had escaped that night, the 
judge would have been the subject of just censure by all good citizens. 

There are two or three allegations that the judge expressed an opinion 
upon the facts, but an examination of the record will show that he was 
stating the contentions of the State, as he also stated the contentions 
of the defendant, fairly and fully, and the same is sufficient answer to 
the charge that the judge stated the contentions of the State more fully 
than those of the defendant. The charge as set out by Judge Clarkson 
in his opinion is fair and full and an admirable and impartial state- 
ment of the law. 

It is also charged as error on the part of the judge, which ought to 
set aside the verdict, notwithstanding the facts admitted by the defend- 
ant upon the trial, that the judge stated, in reciting the progress of 
the law, which originally did not make this offense a felony at common 
law, if the female child was beyond 12 years, that our statute had 
raised to 14, the age at which a seducer could ravish her with impunity, 
and that the Legislature then sitting had passed a bill in one House 
raising the age of consent to 16. In fact, the Legislature at that very 
time, at the instance of the women of the State, had passed such bill 
in one House, which has become chapter 140, Laws 1923, ratified 3 . 
March, and the judge stated the law correctly, and it could have had 
no influence on the jury in this case, who understood the fact that the 
girl who had been thus kidnapped and ravished, C. S., 4209, was under 
14 as charged in the bill. 

An appeal also has been made that if this defendant undergoes the 
punishment which the law denounces for this nefarious crime,.and for 
which the judge has not imposed the full penalty of the law, 1t would 
be to ruin him; but to acquit a man guilty of a crime against a 13- 
year-old girl, of which he is guilty on his own testimony, is injurious 
to society and to the State, and the jury were not improperly told by 
the judge that they should do their duty with impartiality. Even 
then, when he put the defendant in custody upon motion of the solici- 
tor, the judge was careful to tell the jury, though it was not required 
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of him to do so, that this act was no expression of opinion on his part 
as to the guilt or innocence of the prisoner. A Granville County jury 
of 12 honest, intelligent men upon this testimony could not possibly 
have acquitted the defendant upon his own showing, and it is a serious 
reflection upon the intelligence of jurors to allege that such act of the 
judge biased their verdict. The remarks of the judge were not error. 
It was the defendant who had committed a crime for which he stood 
charged by the grand jury and of which the unanimous verdict of the 
jury has convicted him. 

The American Bar Association, headed by Chief Justice Taft, has 
recently addressed to the American people a statement that there was a 
“growing want of respect, not to say a growing hostility, to the courts,” 
and among a free and intelligent people, such as those in North Caro- 
lina and in this Union, this cannot occur when the courts are doing 
their full duty. If it is not a punishable offense for these two men, 
one 24 and the other 17 or 18 years of age, to conspire to kidnap the 
respectable 13-year-old daughter of a respectable citizen and one ravish 
her and the other aid and abet in the act, even if he did not attempt 
to also perpetrate it (as the girl testifies that he did), what citizen of 
North Carolina, what mother or brother can feel sure that the honor 
of his httle child will be protected by the courts? 

Such men as these two defendants should be made to know that the 
law 1s prompt and certain in infliction of punishment when guilt is 
clear as here. Criminals should be made to feel that justice can grasp 
with a hand of iron and wring with an arm of steel. When this is 
done, secret societies to enforce the law will disappear and the courts 
will not, as Chief Justice Taft says, be the subject of increasing dis- 
respect and of growing hostility. As Lord Chancellor Erskine said on 
a memorable occasion in English history, “Morality comes in the cold 
abstract from the pulpit, but men smart practically under its lessons 
when we lawyers are the teachers.” 

On his own showing the defendant was guilty of one of the most 
dastardly crimes that appears on the records of this Court. Upon the 
verdict of 12 good and true men, against whom the defendant made no 
objection, he was found guilty. On a trial, in which there appears not 
a single legal exception to the evidence or to the charge of the court, 
he has been found guilty. The judge did nothing but his duty. He 
charged the evidence and the law fairly and impartially, and there is 
no ground on which this defendant should be excused from the penalty 
of the law which he has brought down upon his own head. 
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MERCHANTS AND FARMERS BANK vy. CLIFTON PEARSON, 
W. 8S. WHITING, ET als. 


(Filed 12 December, 1923.) 


1. Corporations—-Deeds—Mortgages—Chattel Mortgages—Probate—Stat- 
utes—Common Law—Signature of Officer. 


While it is the better course to follow the suggested methods of C. 8., 
sec. 3326, in the execution of a corporate chattel mortgage, there being no 
general law or charter provision to the contrary, it is not necessary to its 
validity that the witness to the probate certifies in its probate that he 
saw the presiding member sign it, when otherwise it complies with the 
requirements of the general law. 


2. Same—Lands—lInterest-——Chattel Mortgages. 


The execution of a deed or contract by a corporation coneerning lands, 
or an interest therein, is required by our statute of frauds to be signed, 
as well as in writing, but this does not extend to the execution of a cor- 
porate chattel mortgage, and it is sufficient as to the latter, in the absence 
of charter provisions to the contrary, that the subscribing witness testify 
in the probate that he knows the common seal of the corporation, that he 
saw the presiding member attach it thereto, and that he became a sub- 
scribing witness in his presence, the same being in accordance with the 
general law relating to instruments of this character. 


3. Same — Registration — Liens — Judgments — Execution — Sales — 
Purchaser. 

Where a corporation has executed its chattel mortgage in accordance 
with the general law, and it has been regularly admitted to probate, and 
accordingly registered in the proper county, the lien thereof is superior to 
that of levy under a later judgment, and the purchaser at the execution 
sale acquires the personalty subject to the prior registered mortgage. 

4. Mortgages—After-Acquired Property—-Corporations—Lumber, 

A mortgage will be held to extend to and include after-acquired prop- 
erty when it so states in express terms, or it clearly appears from the 
language used, that such was its manifest intention; and where a corpo- 
ration has mortgaged lumber on certain of its yards, and shall keep 
thereon a certain quantity during the life of the mortgage, with the 
mutual agreement that the mortgagor replace it when sold to its cus- 
tomers, the suecessive replacements of the lumber fall within the terms 
of the mortgage and are subject to its Hen, in the absence of allegation 
and proof of fraud. 

5. Pleadings—Admissions—Deecds and Conveyances—Mortgages—Execu- 
tion of Instrument. 

Where the plaintiff claims certain lumber under a corporate chattel 
mortgage, the question of its due execution is not presented, where the 
answer admits it was properly executed. 


AppEAL by defendant, Clifton Pearson, from Ray, J., at April Term, 
1923, of AvERy. 

Civil action. The action is one of claim and delivery for thirty or 
forty thousand feet of lumber situate on the yard at Minneapolis, N. C., 
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same being at the time in the possession of defendant, Clifton Pearson, 
asserting ownership thereto, and was seized and delivered to plaintiff 
bank under ancillary process in the cause. There was evidence on the 
part of plaintiff tending to show that the Elizabethton Flooring Com- 
pany, a corporation, in 1918 became indebted to plaintiff in the sum 
of $6,000 for borrowed money, executed three promissory notes, two 
for $2,500 each and one for $1,000, due, respectively, 29 April, 1918, 
and 7 July, 1918, and the thousand-dollar note due 29 May, 1918, 
defendant J. S. Whiting being endorser, and to secure payment exe- 
cuted to plaintiff a mortgage of date 7 March, 1918, on certain lumber 
belonging to the company, and that the lumber seized in the present 
action was embraced in the terms and conditions of said mortgage. 
That one thousand dollars had been paid on said indebtedness, leaving 
a balance due of $5,000 and interest. | 

There was also evidence to the effect that defendant Pearson bought 
and took possession of the lumber in controversy pursuant to execution 
and levy under two judgments against the flooring company, the sale 
taking place in July, 1920, or 1921, and while said mortgage was ex- 
istent, with the debt thereby secured being unpaid to the amount as 
stated. That the mortgage in question, purporting to be by the Eliza- 
bethton Flooring Company, of Elizabethton, Tenn., party of the 
first part, and plaintiff bank as party of the second part, conveyed to 
such party of the second part as security of said indebtedness “500,000 
feet of lumber owned by the mortgagor, and being the lumber of said 
party was stacked three-quarters of a mile from Spear on the Toe 
River in Avery County, on the land known as the W. H. Ollis land, 
and being all the lumber on that mill yard; also, all the lumber at the 
railroad yard in Minneapolis, N. C., and also all the lumber at the 
mill and at the railroad owned by the party of the first part.” The 
instrument contained further stipulation as follows: “The said party 
of the first part agrees to keep not less than 500,000 feet of lumber at 
said points above described during the life of the mortgage; and further, 
that as said notes are paid off and taken up the party of the second 
part (plaintiff) shall release so much of said lumber as shall equal in 
value the amount of the indebtedness so paid off.” The mortgage then 
concludes and purports to be executed as follows: 

“In testimony whereof, the said party of the first part has hereunto 
placed the signature of the corporation by C. K. Haywood, its presiding 
member, and affixed its corporate seal, this the day and year first above 
written. 

ELizABETHTON FrLoortne Company. (Seal.) 
By C. K. Hayrwoon, Presiding Member. 
L. M. Lacy, 
Witt H. Donnett, 
Attest: R. S. Fire. Derrectors.” 
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And the probate and adjudication thereon, also the certificate of 
registry, being as follows: 


SratTE OF TENNESSEE—-CARTER CoUNTY. 


This, 18 March, 1918, personally came before me, J. Frank Suler, a 
notary public of Carter County, State of Tennessee, R. S. Fife, who, 
being by me duly sworn, says that he knows the common seal of the 
Elizabethton Flooring Company, and is also acquainted with C. K. 
Haywood, presiding member of said corporation, and also with J. M. 
Lacey and Will H. Donnell, two other members of said corporation, 
and that he, the said R. S. Fife, saw the said C. K. Haywood, presiding 
member of said corporation, affix said seal to the foregoing instrument, 
and that he, the said R. S. Fife, became a subscribing witness to said 
instrument in their presence. 

Witness my hand and notarial seal, this 18 March, 1918. 

J. Frank SIeEr, 


(L. 8.) Notary Public. 


Strate oF NortH Carotina—Avery County. 

The foregoing certificate of J. Frank Siler, notary public of Carter 
County, with his official seal attached of Carter County, Tennessee, is 
adjudged to be correct. 

Let the instrument and the certificate be registered. 

Witness my hand and official seal, this 29 March, 1918. 

J. L. BANNER, 
Clerk Superior Court. 


Filed for registration on this 29 March, 1918, and registered. 
J. F. Pucxert, 
Register of Deeds. 


And same is on the registry as certified. 

It further appeared that all the lumber on hand and placed on the 
yards specified in 1918, the date of the mortgage, had been sold and 
other lumber placed on these yards instead thereof. That the lumber 
had never at any time exceeded the 500,000 feet, usually much below 
that, and the lumber seized being, as stated, thirty to forty thousand 
on the railroad yard at Minneapolis, ete., and which, as stated, had 
been levied and sold to defendant Pearson as the property of the Eliza- 
bethton Flooring Company. 

On issues submitted, verdict was rendered that there was due on the 
notes the sum of $5,000 and interest, and that plaintiff was the owner 
of the lumber taken in the claim aa delivery papers in the cause. 
Judgment on the verdict for plaintiff, and defendant Clifton Pearson 
appealed, assigning errors. 
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Chas. E. Green, G. F. Washburn, and Watson, Hudgins, Watson 
& Fants for plainirff. 

J. W. Ragland, W. C. Newland, 8. J. Ervin, and 8S. J. Ervin, Jr., for 
defendants. 


Hoxg, J. It is chiefly urged for error by appellant that his motion 
for nonsuit should have been allowed: 

1. Because the mortgage under which plaintiff claims the property 
was not properly executed. 

2. That there was no sufficient probate justifying its registration in 
that the subscribing witness does ‘not testify to the signing by the 
officials. 

3. That all the evidence shows that the lumber on hand and in the 
yards specified at the time the mortgage was executecl has been dis- 
posed of, and the mortgage therefore did not extend to the lumber seized 
under process in the present cause. 

As to the first objection, it 1s admitted in the answer that the mort- 
gage was properly executed, and the question is not therefore presented. 
On the second objection, it appears that the instrument purporting to 
be signed for the corporation by C. K. Haywood, the presiding member, 
and two of the other directors, has the corporate seal atuached, and the 
proof of the subscribing witness is to the effect “That he knows the 
common seal of the Elizabethton Flooring Company, and is acquainted 
with C. K. Haywood, presiding member of the corporation, and with 
L. M. Lacey and Will H. Donnell, the two other members of the cor- 
poration, and that said witness saw the said C. K. Haywood, presiding 
member, affix said seal to the foregoing instrument, and the said R. S. 
Fife became a subscribing witness in their presence.” 

Thereupon the instrument was registered on proper adjudication of 
J. L. Banner, clerk of Superior Court of the county, and in our opinion 
this was a sufficient probate to uphold the registration of the mortgage, 
without further proof as to signing by the officers. Our statute on this 
subject provides for a form of probate where a deed or contract of a 
corporation, requiring registration, has been signed by the president or 
presiding member and two others of the corporation, ete., and where 
signed by the president or subscribing member, and witnessed by the 
secretary or assistant, etc. C.S., sec. 3326. And it has been held that 
these suggested methods of executing corporate Instruments shall not be 
considered as exclusive, but other methods of conveyance adequate and 
duly recognized by the law will be upheld. Bason v. Mining Co., 90 
N. C., 417. And in establishing these forms of probate, the statute 
itself expressly provides that “These forms of probate set out in the 
statute shall not exclude other forms deemed sufficient in law.” 
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While it is now the usual and better method of executing a corporate 
deed or mortgage that it should be properly signed as well as sealed, 
and under our statute of frauds requiring deeds and contracts concern- 
ing land to be in writing and signed, both of these acts may be con- 
sidered as necessary 1n instruments concerning land, etc. . 

In the absence of any contrary provision in the general law, or char- 
ter, the affixing of the corporate seal by proper authority was fully 
recognized at common law as a proper and adequate method of executing 
corporate instruments. And when a subscribing witness, as in this 
instance, testifies under oath that he knows the common seal of the 
corporation and that he saw the presiding member attach the corporate 
seal to the mortgage, and that affiant became a subscribing witness in 
his presence, ete., this is a sufficient proof of the due execution of the 
instrument, the same concerning only personal property and having 
been properly so adjudged. President and Bridge Co. v. R. R., T Lan- 
sing, 240; Lovett v. Steam Sawmiull, 8 Paige (N. Y.), 54 and 57; Isham 
v. Bennington Co., 19 Vt., 280-243; 3d Cook on Corporations (7th Ed.), 
sec. 722, p. 2549; 10 Cyc., 1012-18; Angel and Aines on Corporations 
(lith Ed.), sec. 225. 

On the third objection it is the approved principle in this jurisdic- 
tion that a mortgage will be held to extend to and include after-acquired 
property “when it so states in express terms, or it clearly appears from 
the language used that such was its manifest intention.” Lumber Co. v. 
Lumber Co., 150 N. C., 282; Dry Kiln Co. v. Ellington, 172 N. C., 
481-484. 

And this being true, while all the lumber that was on the specified 
yards at the time of the execution of the mortgage had been sold or 
disposed of, it is the clear intent of the instrument that it should apply 
to and include all lumber placed on these yards by the mortgagor at 
any time during “the life of the mortgage”; and it appearing that the 
lumber in controversy here had been placed and was in one of these 
yards at the time of its seizure and sale by the sheriff, in the absence of 
any allegation or proof of fraud, such lumber had come and was there, 
under the provisions of the mortgage, and so giving plaintiff the first 
claim thereon. 

We find no error in the record, and the judgment for plaintiff is 
affirmed. 

No error. 
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W. R. BELTON er ux. v. THE FARMERS AND MERCHANTS BANK AND 
TRUST COMPANY anv F. B. KEMP, TRUSTEE. 


(Filed 12 December, 19238.) 


Banks and Banking—Bills and Notes—Collaterals—Equity——Intent— 
Mortgages——Substitution——Redemption. 


A general provision of notes given to a bank by the same borrower that 
collaterals held by the bank may be applied to the surety of each or all 
of them so held will not be held to apply to an indebtedness not coming 
within the contemplation of the parties; and where the maker has given 
his note to the bank in substitution for one given by hiraself to another, 
who had placed it as collateral for her own note to the bank, carrying a 
mortgage on his lands as security, with provision in his mortgage that 
the title would revest in him upon its payment, the mortgage security will 
not, under the general provision, inure to the benefit of other indebtedness 
he may owe to the bank; and held further, there being no further con- 
sideration for the note given in substitution, it would not be inequitable 
to permit him to redeem the land by paying the original debt secured by 
the mortgage. 


APPEAL by defendants from Shaw, J., at June Term, 1923, of Rocx- 
INGHAM. 

Civil action, to restrain the sale of certain lands under power of sale 
contained in a deed of trust, and to have the said deed of trust canceled 
and surrendered to the plaintiffs. 

From a judgment rendered on admissions in the pleadings and agreed 
statement of facts, granting the relief sought, the defendant Farmers 
and Merchants Bank and Trust Company appealed. 


Manly, Hendren & Womble for plaintiffs. 
Glidewell & Mayberry and Leland Stanford for defendants. 


Sracy, J. The essential facts upon which the case pivots are as 
follows: 

1. On 15 December, 1919, the plaintiff W. R. Belton gave his note 
of $200 to Mrs. L. E. Coleman, representing a part of the purchase 
price of certain lots, and, to secure the payment of said note, executed 
a deed of trust, conveying said lots to F. B. Kemp, trustee. 

2. Prior to 5 May, 1921, this note was, by partial payment, reduced 
from $200 to $100; and on said date Mrs. Coleman assigned the note 
in question, and deed of trust securing it, to the defendant. 

3. At this time the plaintiff W. R. Belton was indebted to the Farm- 
ers and Merchants Bank and Trust Company in the further sum of 
$3,593.33, which represented the balance of a loan made in 1919, and 
the defendant had demanded of Belton that:he place with the bank 
additional security to protect said loan. 
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4. At the request of the defendant, and as a renewal and in lieu of 
the Coleman note, the plaintiff executed to the bank a new note for 
$100, bearing same date as the original Coleman note, and containing 
the following pertinent provisions: 


“$100. SronEvILLeE, N. C., 15 December, 1920. 


“On 15 December, 1921, after date, I promise to pay to the Farmers 
and Merchants Bank and Trust Company, or its order, at the office of 
said company at Stonesville, N. C., the sum of $100, with interest 
thereon at the rate of 6 per cent per annum, for value received. 

“T herewith deposit with the said company the following securities 
and properties, to wit: 

“Deed of trust attached, same being renewal in part of note $200 
due to Mrs. Coleman; and agree that the above-named properties and 
securities, and any others added to or substituted therefor, shall be held 
as collateral security for the above obligation, and for any other obliga- 
tion or liability of the undersigned to the said company now existing or 
which may hereafter be contracted and due or to become due.” 


5. There was a clause in the deed of trust which provided that, upon. 
the payment of the note secured thereby, the said lands “shall be recon- 
veyed to W. R. Belton, or the title thereto revested in him according to 
the provisions of law.” 

6. On 22 December, 1921, plaintiff tendered to the defendant, in cash, 
the amount then due on the above note, but the bank declined to surren- 
der the deed of trust, claiming the right to hold it as security for the 
other debt due by the plaintiff. 

The plaintiff thereupon paid into court the sum tendered, and brought 
this action to restrain the defendant from attempting to foreclose under 
the said deed of trust. From a judgment in favor of plaintiff the 
defendant has appealed. 

The question presented is whether the bank, by virtue of the fore- 
going provisions in the renewal note of $100, given in heu of the bal- 
ance due on the Coleman note, can now sell the land, conveyed by the 
deed of trust, to satisfy plaintiff’s other indebtedness to the defendant, 
arising out of other transactions, after plaintiff has tendered payment 
in full of the note secured by the deed of trust. We think not, under 
the facts of the present case. Straeffer v. Rodman, 146 Ky., 1, Ann. 
Cas., 1913 C, 549, and note; Jones on Mortgages (6th Ed.), sec. 357; 
19 KR. C. L., 398. 

It is provided in the deed of trust that, upon the payment of the 
Coleman note of $200, the title to the property therein conveyed shall 
revert immediately to the plaintiff by operation of law. Stevens v. Tur- 
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lington, ante, p. 194; Barrett v. Hinkley, 124 Ill, pp. 46-47; Car- 
penter v. Longan, 16 Wall., 271, 21 L. Ed., 313; Bank v. Mowry, 13 
L. R, A., 294, and note. We are sure the minds of the parties never met 
on the proposition that the land conveyed in the deed of trust should 
stand as security for the payment of any debt other than the debt 
originally due Mrs. Coleman, and which she assigned to the bank after 
the payment of $100 had been made thereon. In this respect, as well as 
in others, the case at bar 1s distinguishable from Upton v. Bank, 120 
Mass., 153, a case strongly relied on by the defendant. 

An agreement to secure one or more obligations must be confined to 
those intended to be secured by the parties to the contract, for nothing 
not within the contemplation of the parties will be included in any such 
agreement. Huntington v. Kneeland, 187 N. Y., 563, 102 App. Div., 
284, 

There was no new or additional consideration passing from the bank 
to Belton at the time of the execution of the renewal note, or the one 
given in heu of the balance due on the Coleman note. Hence, there is 
nothing inequitable in allowing the plaintiff to redeem the land by pay- 
ing the original debt secured by the deed of trust. Hayhurst v. Morin, 
104 Me., 169; Carpenter v. Plagge, 192 IIl., 82. 

Upon the record, we think the correct judgment was entered below. 


Affirmed. 





T. W. AUSTIN v. HARRY CRISP. 
(Filed 12 December, 1923.) 


1. Landlord and Tenant—Contracts—Deeds and Conveyances—Equity. 


The relation of landlord and tenant rests upon contract between the 
parties and does not exist without their mutual intent and the mutuality 
of consideration, as in other contracts, nor preclude the supposed tenant 
from showing there was no such tenancy, or from invoking the inter- 
position of a court of equity for his equitable relief, in proper instances. 


2. Same—Estoppel. 


Where a supposed tenant has rented a tract of land included in the 
boundaries of several tracts in a deed he has theretofore received from 
his supposed landlord, in his action to correct his deed for mistake he is 
not estopped to show that because of his illiteracy and ignorance of the 
description of the lands in the deed he has taken, he has afterwards 
leased the locus in quo by mistake. 


3. Appeal and Error—Objections and Exceptions—Questions and Answers. 


Exception, on appeal, to the exclusion of an unanswered question is 
untenable unless it is properly made to appear what the answer would 
have been. 
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4. Appeal and Error—Objections and -Exceptions—Records—Briefs— 
Rules of Court. 
Exceptions of record on appeal not mentioned in appellant’s brief are 
deemed as abandoned on appeal, under the Rules of Court. 


Appra by plaintiff from Finley, J., at June Special Term, 1923, of 
CALDWELL. 

Civil action. On 5 May, 1917, the plaintiff executed a deed to the 
defendant purporting to convey four tracts of land. In his complaint 
he alleges that by mutual mistake one of these tracts (the second in the 
deed) was erroneously inserted, and that it is necessary to correct the 
deed in this respect in order to make it conform to the intention of the 
parties. He further alleges that in the fall of 1917 the defendant leased 
from the plaintiff the land in dispute for an annual rental of $60. 

The defendant denied any mistake, and alleged that the plaintiff 
claimed to be the owner of five tracts and sold him four; that the 
defendant was unable to read and write, did not know the boundaries 
of the land, and, relying upon the plaintifi’s representations, leased the 
tract in dispute without knowing that it was included in his boundaries. 

The following verdict was returned: 

“1, Was the second tract in the deed of 5 May, 1917, from the plain- 
tiff to the defendant, included therein by reason of the mutual mistake 
of the plaintiff and defendant? Answer: ‘No.’ 

“2, If so, what damages is the plaintiff entitled to recover of the 
defendant? Answer: ‘............ are! 

Judgment, and appeal by the plaintiff. 


W. A. Self and Lawrence Wakefield for plaintiff. 
W. C. Newland, J. H. Burke, and Mark Squires for defendant. 


Apams, J. The seventh, eighth, and ninth exceptions involve, directly 
or indirectly, the alleged estoppel of the defendant to deny the plaintiff’s 
title, but in our opinion neither of them can be sustained. 

It is established as a general rule of law that a tenant who is in the 
undisturbed possession of the demised premises may not dispute the 
title of his landlord; but as the relation of landlord and tenant is the 
result of a contract, the rule is based on the assumption that such 
relation exists by the mutual agreement of the parties. Unless there is 
“an agreement which creates an obligation,” there is no contract. There 
must be mutuality of obligation as well as mutuality of agreement. 
Clapp v. Coble, 21 N. C., 179; Davis v. Davis, 83 N. C., 71; Dixon v. 
Stewart, 118 N. €., 410; Shew v. Call, 119 N. C., 450; Shell v. West, 
130 N. C., 171; Hargrove v. Cox, 180 N. C., 360; Hobby v. Freeman, 
183 N. C., 240. 
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The doctrine of estoppel applies to the simple relation of lessor and 
lessee, unaffected by other complications, and does not preclude the 
tenant from showing there was no contract of tenancy, or from invoking 
the interposition of a court of equity for his relief. Tamber Co. v. 
Yarbrough, 179 N. C., 340. The defendant alleges,in substance, that 
he relied upon the plaintifi’s representations, and was misled by rea- 
son of his ignorance of the boundary lines; and his evidence tends 
to show that he leased his own land through inadvertence and mis- 
take. By reason of such mistake, the jury evidently concluded that 
no contract had been made. One is not permitted to accept a promise 
when he knows the other party understands it in a sense different from — 
that in which he understands it, for in such case there is no agreement. 
Mistake may be such as to prevent any real agreement, and-in such case 
the agreement is not merely voidable, as in the case of fraud, but is 
absolutely void, both at law and in equity. A meeting of the minds is 
essential. Freeman v. Croom, 172 N. C., 524. 

It is also worthy of notice that the plaintiff does not plead the estop- 
pel, but seems to depend on the lease as evidence of the alleged mistake 
in the execution of the deed. In fact, the object of the action is the cor- 
rection of the deed, the plaintiff in express terms praying the court to 
reform the conveyance so as to make it speak the truth and comply 
with the agreement, and his Honor’s instruction upon this phase of 
evidence was certainly not unfavorable to the plaintiff. a 

The third and sixth exceptions have reference to excluded evidence, 
but the record does not show what the answer would have been or what 
evidence was proposed, and we must follow the ruling in several familiar 
precedents and hold that these exceptions also are without merit. The 
others are not discussed in the appellant’s brief. Schus v. Assurance 
Society, 170 N. C., 420; Fulwood v. Fulwood, 161 N. C., 601. We find 

No error. 





BESSIE F. RECTOR v. J. BAYLES RECTOR. 
(Filed 12 December, 1923.) 


1. Divorce—Venue—Husband and Wife—Alimony Without Divorce— 
Statute. 


When the acts and conduct of the husband make the wife’s condition so 
intolerable and burdensome as to compel her to leave home and remain 
therefrom, and, after he has refused to contribute to her support, they 
eventually enter into a contract of separation, with an allowance to her 
of a certain sum of money to be periodically paid, and then the husband 
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breached his contract by refusal to pay, she may maintain her action in 
the county wherein she had been forced to reside by the conduct of her 
husband, under the provisions of C. 8., secs. 1667, 1657. 

2. Same——Transfer of Causes—Removal of Causes—Motions—Procedure. 


Venue is not now a matter of jurisdiction of the courts, and when the 
suit has been brought in the wrong county, the defendant should therein 
move to have it transferred to the proper one, and failing therein he will 
lose his right thereto. 


AppraL by defendant from McElroy, J., at November Term, 1923, of 
BuNCOMBE. | 

The plaintiff and defendant were married in 1906 and lived together 
until February, 1923. The plaintiff alleges in her complaint that the 
conduct of the defendant had rendered her condition intolerable and 
burdensome; and in February, 1923, while visiting friends in New 
Jersey, she became ill; the defendant was notified of her sickness and 
need of aid, but not only refused to give her the required aid, but sent 
to defendant her personal belongings and effects, and abandoned her; 
she returned to Greensboro in May, 1928, where defendant hved, but 
he refused to see or talk to her, and she thereupon went to her sister’s 
home in Asheville, where she has ever since resided. 

On 24 May, 1923, she went to Greensboro from Asheville, and while 
there articles of separation were prepared and executed, by which the 
defendant was to pay her $85 per month, subject to termination by 
death or divorce. Three of these monthly payments were made, begin- 
ning 24 May, 1928, but defendant refused to make payments due 24 
August and thereafter, and this suit was instituted 24 November, 1923, 
for support and counsel fees. 

At November Term, 1923, the defendant entered a special appearance 
and moved to dismiss the suit, and also to remove it to Guilford County. 
Both motions were denied, and defendant appealed. 


Mark W. Brown for plaintiff. 
H. W. Cobb, Jr., Harkins & Van Winkle, and Roberson, Jerome & 
Haworth for defendant. 


Crarx, ©. J. The plaintiff’s right of action 1s based upon C. S., 
1667, for alimony without divorce, which specifies that “the wife may 
institute an action in the Superior Court of the county in which the 
cause of action arose.” C. §., 463, provides for actions to be tried 
where the property is situated; C. S., 464, sets forth certain causes 
of action which must be tried where the cause of action arose; and 
C. §., 465-468, provides for venue of certain other actions; but C. S., 
469, provides that “in all other cases the action must be tried in the 
county in which plaintiffs or defendants reside at its commencement.” 
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The word “may,” as used in statutes, in its ordinary sense, is per- 
missive and not mandatory. 20 A. & E. (2d Ed.), 287; 26 Cye., 1590; 
Black on Statutes (2d Ed.), sec. 529. “ ‘May’ is construed ‘must’ or 
‘shal’ only where public rights or interests are concerned.” 26 Cye., 
1592. Johnston v. Pate, 95 N. C., 70. 

Suits for alimony without divorce are within the anzlogy of divorce 
laws. Bishop Marriage and Divorce, sec. 1412. Plaintiff can main- 
tain an action for divorce in Buncombe. C. S., 1657. Formerly, an 
action for divorce had to be brought in the county where the husband 
resided and venue was jurisdictional. Smith v. Morehead, 59 N. C., 
360. 

The defendant having failed to pay the installmerts as provided 
under the agreement, the plaintiff can maintain this action. Cram v. 
Cram, 116 N. C., 288; 8S. v. Beam, 181 N. C., 597. A wife who is forced 
for any cause to leave her husband, as in this case, may acquire a sepa- 
rate domicile. S. v. Beam, supra; Sneed v. Sneed, 40 L. R. A. 
(CN. S.), 99. 

The Legislature cannot reasonably be supposed to intend that a wife 
who is forced to go elsewhere than her husband’s domicile to obtain 
food and shelter must bring an action in the county where her husband 
resides, and which she was forced to leave, and which he could change 
at will. She had a right, even under the agreement, to live where she 
desired. The defendant was to furnish subsistence and support to his 
wife wherever she lived, which in this case was Buncombe County. Her 
means are limited, and the cause of action actually arose in Buncombe, 
for it is the duty of a debtor to make payment at the home of the 
creditor, and on failure to do so, the cause of action arose there. 

Under the former system of pleading, venue was jurisdictional, and 
if an action was brought in the wrong county, the plaintiff was forced 
to go out of court and, with expense and loss of time, bring a new action 
in the proper county. This has been changed, under the more practical 
procedure of the present day; and even if the action is brought in the 
wrong county, it can, nevertheless, be tried there unless the defendant 
in apt time files a petition to remove. In like manner, under the former 
procedure, there were probably fifty or more forms of action, and if 
the plaintiff did not guess the right one, he had to go out of court and 
bring another and another until he could guess right. Under the former 
procedure, also, there was distinction between law and equity, and a 
man who happened to sue in the wrong forum—that is, if he should 
have brought his action at law, but sued in equity, or vice versa—he was 
dismissed and required to pay costs, and guess again. The Constitution 
abolished all distinctions in forms of action, and the distinction between 
law and equity and the statute in the spirit of the Consti:ution has also 
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made venue not jurisdictional, but simply a ground of removal. These 
changes have greatly simplified procedure in the courts and reduced the 
expenses of litigation. 

C. S., 1667, having provided that the wife may bring an action for 
“alimony without divorce” in the county where the cause of action 
arose, the judge properly refused to remove it. 

Affirmed. 





F,. C. RANDOLPH vy. THOMAS ROBERTS and Wire, NANCY ROBERTS. 
(Filed 12 December, 1928.) 


1. Evidence—Boundaries—Declarations—Interest — Ante Litem Motam. 
Declarations bearing upon the true placing of dividing lines in con- 
troversy in an action between adjoining owners of lands are competent if 
made by a disinterested declarant, since deceased, ante litem motam— 
i. e., before the controversy arose resulting in the suit, and in such case 
the lapse of time is not always controlling. 
2. Same—Affidavits. 


A dispute between a deceased declarant, a predecessor in title, and a 
witness at the trial, concerning the location of a fence line between 
them, when not bearing upon the location of a divisional line, between the 
present owners, the subject of the action, is not such interest on the part 
of the witness as will exclude his testimony of the declarations from 
the evidence; and this position is not changed merely because the declara- 
tion had been made by affidavit. . 


Procrrepineés to establish a dividing line between plaintiff and defend- 
ants, adjoining proprietors, instituted before the clerk and transferred, 
on issues raised, to docket of Superior Court of Yancey, and there tried 
before Ray, J., and a jury, at August Term, 1923. 

The jury rendered a verdict for plaintiff, in terms as follows: 

“4. Where is the proper location of the plaintifi’s beginning corner 
and the first line in his deed? Answer: ‘Black circle at 6, with black 
line to 3.’ 

“9. Where is the proper location of plaintiff’s line running from 
figure 5? Answer: ‘From 5 with the top of the ridge to black circle 6.’ ” 

Judgment on verdict, and defendants excepted and appealed. 


Watson, Hudgins, Watson & Fouts for plaintiff. 
Charles Hutchins for defendants. 


Hoxer, J. The location of plaintiff’s beginning corner at the “black 
circle at 6,” as described in the surveyor’s plat and found by the jury, 
is directly and naturally affected by the proper placing of a corner some 


622 IN THE SUPREME COURT. [186 


RANDOLPH VU. ROBERTS. 


distance south on the same line at a “white-oak” corner. With the view 
of showing that the true location of this white-oak ccrner was at the 
point claimed by the plaintiff, a witness for plaintiff, Malone Randolph, 
was permitted, over defendant’s objection, to testify that one Green 
Woody, disinterested, and dead at the time of trial, had pointed out the 
white-oak stump as claimed and alleged by plaintiif; this witness, 
Malone Randolph, also saying “that there was a controversy between 
him and Mr. Gouge.” 

It is the accepted rule in this State that unsworn declarations as to 
the placing of a given corner may at times be received in evidence on 
questions of private as well as public boundaries, and that under proper 
circumstances common reputation is also admissible. In Lamb v. Cope- 
land, 158 N. C., 186, the requirements for the proper admission of this 
kind of evidence is stated as follows: 

“Parol evidence of declarations as to the placing of the corner of pri- 
vate lands, of which the title is in dispute, is allowed when made ante 
litem motam by a declarant who was disinterested at the time, and dead 
at the time of the trial; and in such case the lapse of time is not always 
controlling. 

“Parol evidence of common reputation as to the placing of a corner, 
on the question of private boundary, is also admissible in this State 
when the same is shown to have existed from a remote periad, and direct 
evidence of its origin is not likely to be procurable. Such reputation 
must always be shown to have existed ante litem motam, and should 
attach itself to some monument of boundary, or natural object, or be 
fortified by testimony of occupation and acquiescence tending to give 
the land some definite and fixed location.” 

And the position 1s in accord with numerous decisicns dealing with 
the subject. Hoge v. Lec, 184 N. C., 44 and 50, citing Hemphill v. 
Hemphill, 188 N. C., 504; Bland v. Beasley, 140 N. C., 628, and other 
cases. 

It will be noted as an essential to the proper reception of such decla- 
rations in both eases that they should have been made “ante litem 
motam,” that is, not only before the suit brought, but before the con- 
troversy arose resulting in a suit. Tripp v. Little, ante, 215; Rol- 
lins v. Wicker, 154 N. C., 560. And it is contended for appellant 
that under this principle the testimony of Malone as to the declarations 
of Green Woody were improperly received. True that the witness, 
Malone Randolph, states that there was a controversy at the time be- 
tween him and Mr. Gouge, under whom defendant claimed, but the 
record does not show that this controversy between witness and Gouge 
had any necessary bearing on the present controversy either before or 
since the suit. On the contrary, Malone states at the time that he had 
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no interest in the land where the white oak stood, and David Gouge, 
the former owner, testifying for plaintiff, says: “The dispute was be- 
tween him and Malone about where a fence should be placed. They 
had the line run, and when it ran to this white oak they dropped it.” 
And to our minds it sufficiently appears that the controversy was be- 
tween Gouge and Malone Randolph, and was rather a debate or dis- 
cussion between them as to the proper placing of a pasture fence, and 
in no sense a controversy ‘which contemplated or developed into the 
subsequent litigation. Nor is the competency of the evidence in any 
way affected because Green Woody, the declarant, seems to have sworn 
to his statement. Not being in the form of a deposition or other evi- 
dence receivable in this or any former suit between the parties, it is no 
more nor less than a declaration of Woody, and as such, under the 
authorities cited, it was competent evidence on the issue. 

We find no reversible error, and the judgment on the verdict is 
affirmed. 

No error. 





STATE v. ESLEY EDMONDS. 
(Filed 12 December, 1923.) 


1. Courts—Discretion—Verdict Set Aside—Criminal Law. 

The granting or refusal to set aside a verdict by the trial judge in a 
criminal prosecution on the ground that the verdict is contrary to the 
weight of the evidence is discretionary with him, and not reviewable on 
appeal. 

2. Intoxicating Liquor—Spirituous Liquor—Statutes—Federal Statutes— 
Turlington Act—Defenses, 

The legislative purpose in the enactment of chapter 1, Public Laws of 
1923 (Turlington Act), was to make the State statutes in the matter of 
unlawful manufacture or sale and transportation of intoxicating liquor, 
ete., conform to the Federal statute on the subject, and both are liberally 
construed to prevent, as a matter of public policy, the use of intoxicating 
liquor, as defined, for beverage purposes; and the defense is untenable 
that the defendant should not be convicted of violating our prohibition 
law because the Turlington Act became effective on the day he was tried 
in the Superior Court. 


AppraL by defendant from Bryson, J., at February Term, 1923, of 
Mapison. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with violations of the prohibition law. 

From a conviction and judgment pronounced thereon, defendant 
appealed. 
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Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Reynolds, Reynolds & Howell for defendant. 


Stacy, J. Defendant moved to set aside the verdict because, he 
alleges, it was against the overwhelming weight of the evidence. Motion 
overruled and exception. The granting of a new trial in a criminal 
prosecution, or its, refusal, on the ground that the verdict is contrary to 
the weight of the evidence, is discretionary with the trial court and 
not reviewable on appeal. S. v. Hancock, 151 N. C., 699. 

Defendant moved in arrest of judgment because he was indicted 
under the old law, and the “Turlington Act” went into effect the very 
day he was tried and convicted. This exception is fully met by what 
was said in S. v. Foster, 185 N. C., 674. 

As indicated by its title, “An Act to Make the State Law Conform 
to the National Law in Relation to Intoxicating Liquors,’ chapter 1, 
Public Laws 1923, the purpose of the Legislature, in tke passage of the 
Turlington Act, was to make the State law conform to the National 
law on the subject of prohibition. The two statutes, as now written, 
contain, in the main, exactly similar or practically similar provisions. 
And the chief purpose of each enactment is to prohibit and, as far as 
possible, to preyent, except as authorized by each statute, the manu- 
facture, sale and transportation, for beverage purposes, of any and 
every kind of “intoxicating liquor’; and this is expressly defined to 
be any spirituous, vinous, malt or fermented liquor or liquid, fit for 
use for beverage purposes and containing one-half of one per centum 
or more of alcohol. U.S. v. Dodson, 268 Fed., 397. Accordingly, in 
each statute, Federal and State, the courts are enjoined to give a liberal 
construction to all the provisions of the act, to the end that the use of 
intoxicating liquor’as a beverage may be prevented. Rose v. United 
States, 274 Fed., 245; U. S. v. Crossen, 264 Fed., 459. This is “appro- 
priate legislation,” calculated to aid in the enforcement of the Eight- 
eenth Amendment to the Constitution of the United States, and hence 
it must be regarded by us as the established public policy on the sub- 
ject. S. v. Harrison, 184 N. C., 762. 

There is no error appearing on the record. 

No error. 
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A. J. CHESSON y. 8. L. LYNCH anv J. P. LYNCH. 
(Filed 12 December, 1923.) 


Slander—Pleadings—Evidence—-N onsuit—Appeal and Error. 


The complaint in an action alleging that while the plaintiff was man- 
ager of the business of a corporation in which the two defendants were 
interested they falsely represented that he had wrongfully appropriated 
its funds; that he was “a low-down, sneaking, grand rascal,” and had 
pretended to be sick on a certain occasion in order to avoid facing its 
board of directors at a directors’ meeting, etc., is sufficient to admit of 
plaintiff's evidence to that effect in his action for slander, as to each or 
both; and it was reversible error for the trial judge to hold as a matter 
of law that a recovery was permissible only against one for wrongful 
interference with plaintiff’s trade or business, and enter a judgment of 
nonsuit as to the other. 


ApprEay by plaintiff from Calvert, J., at February Term, 1923, of 
Lewnorr. 

Civil action to recover damages for an alleged wrongful and unlawful 
conspiracy and for slander. 

There was a judgment of nonsuit as to the defendant J. P. Lynch, 
and a verdict and judgment in favor of the defendant 8. L. Lynch. 
Plaintiff appeals, assigning errors. 


Rouse & Rouse, Shaw & Jones, and Cowper, Whitaker & Allen for 
plaintrff. 

Geo. M. Inndsey, J. G. Anderson, and Sutton & Greene for de- 
fendants. 


Stacy, J. Plaintiff brings this suit against S. L. Lynch and J. P. 
Lynch, father and son respectively, and stockholders of the A. J. Chesson 
Agricultural Company, of which plaintiff was general manager, alleg- 
ing a wrongful and unlawful conspiracy between the two to do the 
plaintiff an injury in his business; and it is further alleged in the com- 
plaint “that among other things the said defendants asserted of and 
concerning the plaintiff that he was a low-down, sneaking, grand rascal; 
that the plaintiff had wasted and stolen a large amount of money be- 
longing to the company and had appropriated it to his own benefit; 
that the plaintiff had refused to permit an inspection of the company’s 
books or records; that the plaintiff had played off sick and had under 
the pretense of being sick declined to attend a meeting of the stock- 
holders of the company, and that the plaintiff had been guilty of other 
wrongful acts in the management and conduct of the corporation’s busi- 
ness, and other untruthful and disparaging assertions which were calcu- 
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lated to and intended to destroy the confidence of the stockholders i 
the plaintiff as manager of the company.” 

His Honor held (1) that there was no evidence cf any conspirac 
between the defendants, and directed a nonsuit as to J. P. Lynch 
(2) that the complaint failed to allege a cause of action for slande 
and permitted the case to go to the jury as against S. L. Lynch for ar 
alleged wrongful interference with plaintifi’s trade or business. 1! 
R. C. L., 41 e¢ seg. 

Under the above holdings, plaintiff was not allowed to offer any evi 
dence tending to support his allegation of slander. In this we thinl 
there was error. The evidence offered was sufficient to establish suck 
a cause of action, but his Honor held that the same had not been prop: 
erly pleaded. It is the established rule with us, under our present Cod: 
system, that a liberal construction must be given in favor of the pleader 
“with a view to substantial justice between the parties.” C. S., 535 
Hartsfield v. Bryan, 177 N. C., 166. We think the facts alleged in th 
complaint are sufficient to establish a cause of action for slander. Newel 
on Slander and Libel (3d Ed.), 37. 

“The uniform rule prevailing under our present system is that, fo: 
the purpose of ascertaining the meaning and determining the effect o 
a pleading, its allegations shall be liberally construed, with a view ti 
substantial justice between the parties. C.S., 535. This does not mea 
that a pleading shall be construed to say what it does not, but that 1 
it can be seen from its general scope that a party has a cause of actio! 
or defense, though imperfectly alleged, the fact that it has not bee 
stated with technical accuracy or precision will not be so taken agains 
him as to deprive him of it. Bue v. Brown, 104 N. C., 385. As 
corollary of this rule, therefore, it may be said that a complaint canno 
be overthrown by a demurrer unless it. be wholly insufficient. If 1 
any portion, of it, or to any extent, it presents facts sufficient to cor 
stitute a cause of action, or if facts sufficient for that purpose can t 
fairly gathered from it, the pleading will stand, however inartificiall 
it may have been drawn, or however uncertain, defective, or redundar 
may be its statements, for, contrary to the common-law rule, ever 
reasonable intendment and presumption must be made in favor of tl 
pleader. It must be fatally defective before it will be rejected as i: 
sufficient.” Walker, J., in Blackmore v. Winders, 144 N. C., p. 215. 

The nonsuit as to J. P. Lynch will be reversed and the entire cau 
remanded for a general 

New trial. 
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STATE v. OSBORNE WILLIAMS. 
(Filed 12 December, 1923.) 


1. Criminal Law—Assault Upon a Female—Statutes—Evidence. 


Evidence that a negro man twenty-three years of age several times 
accosted a white girl fifteen years of age, on the streets of a town, with 
improper solicitation, resulting in her fleeing from him in a direction she 
had not intended to go, and, in her great fear of him, causing her to 
become nervous and to lose sleep at night, is held to be such evidence of 
violence, begun to be executed with ability to effectuate it, as will come 
within the intent and meaning of C. 8., sec. 4215, making it a crime for 
a man or boy over eighteen years of age to assault any female person. 

2. Same—lInstructions—Constitutional Law—Equal Rights—Races. 


Where there is evidence, upon the trial of an assault by a negro man 
twenty-three years of age upon a white girl fifteen years of age sufficient 
for conviction under the provisions of our statute (C. S., sec. 4215), the 
recitation thereof by the judge in his instructions to the jury is not 
objectionable as coming under the inhibition of Article XIV, sec. 1, of the 
Federal Constitution, that no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States, 
or deprive them of life, liberty, or property without due process of law, 
or of the equal protection of the laws. 


AppeaL by defendant from McIlroy, J., at March Term, 1928, of 
HENDERSON. 

Criminal action. This was an indictment against the defendant, as 
follows: 

“The jurors for the State, upon their oath, do present: That Osborne 
Williams, in Henderson County, on 29 November, 1922, did unlawfully 
and wilfully assault, beat and wound one Dora Justus, a female person, 
said Osborne Williams being a man, or boy, over eighteen years of age, 
to the great damage of the said Dora Justus, contrary to the statute in 
such cases made and provided, and against the peace and dignity of the 
State.” 

Dora Thompson testified: “My name is Dora Thompson; was Dora 
Justus before I married. On the morning of the 29th of last November 
I was starting to school, was on Main Street, and Osborne Williams was 
coming from the school. He brushed past me and said, “Give me some 
of your ” and I went home and told my mother that evening, and 
my sister, and I was so nervous. When he said that to me, I walked on. 
It happened at another time when I was coming out of Foster’s grocery 
store and he was coming in. He repeated the same thing, and I went 
and told my mother again. It frightened me. It happened another 
time. The third time it was in front of the Royal Café. I had started 
there. I did not do anything, only went on; I went on into the Ten- 
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Cent Store, where I had started. He repeated the same thing—used the 
same words—in front of Livingston’s store, and I ran back. I was 
afraid of him.” 

On redirect examination she testified: “When he brushed by me and 
made this proposition, he did not touch me. I did not go to school, as 
I had before. In the morning I would go with my girl friends. When 
I would go back to dinner my brother-in-law would take me back, as I 
was afraid, and he would take me to school every day at dinner.” 

Emma Justus testified: “I’ am the mother of Dora Thompson, who 
has just been on the stand. I remember when she came home and 
reported to me what took place in regard to this defendant, Osborne 
Williams. She said that he asked her to give him some of her ; 
She made that report to me five times. She was nervous and every- 
thing. She was so badly scared she could not rest at night. She got 
with her girl friends going to school when she could, and I made 
arrangements about her going. She got with my son-in-law, Mr. Hol- 
lingsworth. He would go with her.” 

It was in evidence that Dora Justus (now Thompson) is a white girl, 
fifteen years of age, and the defendant a negro man about twenty-three 
years of age. | 

The court charged the jury, in part, as follows: 

“He (defendant) further contends, gentlemen of the jury, that, as a 
matter of law, taking what the prosecuting witness said as true, that it 
does not amount in law to an assault, as there was no apparent demon- 
stration or effort to do her violence. Now, gentlemen of the jury, the 
law presumes that the defendant is innocent, and the burden is upon the 
State to satisfy you, beyond a reasonable doubt, of his guilt—that is, 
the burden is upon the State to satisfy you to a moral certainty. The 
question will arise in your minds, gentlemen, as to what it takes to con- 
stitute an assault. To constitute an assault, there must be a hostile 
demonstration of violence which, if allowed its apparent course, would 
do hurt or injury to another. I will read that over to you again, gentle- 
men: ‘That to constitute an assault there must be a hostile demonstra- 
tion of violence which, if allowed its apparent course, would do hurt or 
injury to another.” It is not necessary, to constitute an assault, that 
the person whose conduct is in question should have the present capacity 
to inflict injury, but if by threats and a display of force he causes 
another to reasonably apprehend danger, and thereby rorces him to do 
otherwise than he would have done, or to abandon any lawful pursuit, 
constitutes an assault. (Therefore, if the jury should find, beyond a 
reasonable doubt, that the defendant spoke the words, ‘Give me some of 
your , or words similar to those, to the prosecuting witness; and if 
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you shall further find, beyond a reasonable doubt, that the defendant is 
a negro man, about twenty-three years of age, and that the prosecuting 
witness is a white girl, about fifteen years of age; and if you shall fur- 
ther find, beyond a reasonable doubt, that the language used by the 
defendant to the prosecuting witness, under all the facts and circum- 
stances, amounted to such a display of force as would, and did, cause 
the prosecuting witness reasonably to apprehend that she was about to 
receive injury or hurt, and that, as a result of such apprehension or 
fear, caused her to run, or to do otherwise than she would have done, 
then, gentlemen of the jury, the court charges you that the defendant 1s 
guilty, and it 1s your duty to so find.)” The defendant excepted to that 
part of the charge commencing at “Therefore” and ending with “find.” 
This was defendant’s fourth exception. 

At the close of all the evidence the defendant made a motion to non- 
suit, which was refused, and defendant excepted. 

The jury returned a verdict of guilty. Judgment was rendered, to 
which defendant excepted. 

The defendant filed six assignments of error, and appealed to this 
Court. The assignments of error will be grouped and considered under 
the motion to nonsuit and the fourth assignment of error, which will 
present all the defendant’s exceptions that are material for a decision 
of the case. 


Attorney-General Manning and Assistant Attorney-General Nash and 
Michael Schenck for the State. 
Shipman & Justice and Frank Carter for defendant. 


Crarxson, J. We think, from all the evidence, taken in a light 
most favorable for the State, that the court below did not err in sub- 
mitting the case to the jury. 

“Tn all cases of assault, with or without intent to kill or injure, the 
person convicted shall be punished by fine or imprisonment, or both, at 
the discretion of the court: Provided, that where no deadly weapon has 
been used and no serious damage done, the punishment in assaults, 
assaults and batteries, and affrays shall not exceed a fine of fifty dollars 
or imprisonment for thirty days; but this proviso shall not apply to 
cases of assault with intent to kill or with intent to commit rape, or to 
cases of assault or assault and battery by any man or boy over eighteen 
years old on any female person.” C.S., 4215. 

In S. v. Hampton, 68 N. C., 18, the following were the facts: “As 
the prosecutor was going in a crowd down one of the staircases leading 
out of the courthouse in Greensboro, and was stepping down the first 
step, the defendant, who was in front of him, and in striking distance, 
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stopped, turned about and, with right hand clenched, his right arm 
bent at his side, but not drawn back, said, ‘I have a great mind to hit 
you’; that before this, and as the crowd was leaving the courthouse, the 
defendant had said, ‘If the crowd will go along to see, I will cowhide 
Lindsay’; that Lindsay had no way to go down that staircase but by 
pushing past the defendant, and that he turned away from defendant 
and went down another stairease.” Reade, J., held this to be assault, 
and said: “An assault is an offer to strike another. . . . In the case 
before us the defendant placed himself immediately in front of the 
prosecutor, assumed an attitude to strike, within striking distance, in 
an angry manner, and turned the latter out of his course. This was an 
offer of violence and constituted an assault, unless there was something 
accompanying the act which qualified it and indicated that there was no 
purpose of violence. The only accompaniment of the act was the decla- 
ration, ‘I have a great mind to strike you.’ If the declaration had been, 
‘I intend to strike you,’ that would not have qualified the act favorably 
for the defendant. Nor if he had said, ‘I have a mind to strike you.’ 
It is suggested, however, that the expression, ‘I have a great mind to 
strike,’ is used to express indecision.” S. v. Myerfield, 61 N. C., 108; 
S.v. Church, 638 N. C., 15. 

In 8S. v. Rawles, 65 N. C., 336, Settle, J., says: “The prosecutor swears 
that he was put in fear and made to hasten home by the language and 
conduct of the defendants. His Honor instructed the jury that if par- 
ties use such insulting and threatening language to another as is calcu- 
lated to intimidate him, and is thereby put in fear and caused to deviate 
from the course he was pursuing, they are guilty of an assault; and if 
they were satisfied that the defendants assembled themselves together 
with a common design, they were all equally guilty.’ ” 

In S. v. Jeffreys, 117 N. C., 746, Avery, J., says: “But the fact that 
the defendant followed her to the fence, after using the threatening 
language and assuming the posture which the prosecutirix described, and 
there took such a position that he could intercept her -f she returned to 
her home with the water, as she had contemplated doing and induced 
her, through fear of his touching her, to go in the opposite direction, 
tended to show that he was guilty of a simple assault. This evidence, 
if believed, brought the case within the principle to which we have 
adverted, as stated in S. v. Hampton, 63 N. C., 13.” 

Punishment for simple assault 1s now made greater when on a female 
by a man over eighteen years old. 

In Humphries v. Edwards, 164 N. C., 158, Walker, J., says: “We 
extract the following principle from 8. v. Daniel, 186 N. C., 571: ‘The 
principle is well established that not only is a person who offers or 
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attempts by violence to injure the person of another guilty of an assault, 
but no one, by the show of violence, has the right to put another in fear 
and thereby force him to leave a place where he has the right to be. 
S.v. Hampton, 638 N. C., 138; S. v. Church, 63 N. C., 15; S. v. Rawles, 
65 N. C., 384; 8S. v. Shipman, 81 N. C., 518; 8S. v. Martin, 85 N. C.,, 
508; 39 Am. Rep., 711; 8. v. Jeffreys, 117 N. C., 743. It is not always 
necessary, to constitute an assault, that the person whose conduct is in 
question should have the present capacity to inflict injury, for if by 
threats or a menace of violence which he attempts to execute, or by 
threats and a display of force, he causes another to reasonably appre- 
hend imminent danger, and thereby forces him to do otherwise than he 
would have done, or to abandon any lawful purpose or pursuit, he com- 
mits an assault. It is the apparently imminent danger that is threat- 
ened, rather than the present ability to inflict injury, which distin- 
guishes violence menaced from an assault. S. v. Jeffreys and S. v. Mar- 
tin, supra. It is sufficient if the aggressor, by his conduct, lead another 
to suppose that he will do that which he apparently attempts to do. 
1 Archb. Cr. Pr., Pl. and Ev. (8th Ed., by Pomeroy), 907, 908.” Trog- 
don v. Terry, 172 N. C., 542. 

In the Daniel case, supra, Walker, J., only decides, “The cursing of 
a person and ordering him to come to defendant, and he obeying, 
through fear, is not an assault.” 

There is difficulty sometimes to draw the line between “violence begun 
to be executed” and ‘“‘violence menaced.” “In general, there must be 
something more than mere menace or threat; and unless there is ability, 
at least, apparent to carry it out, there is no assault whatever. If there 
is apparent ability, so as to cause fear on the part of the person assailed, 
then, under the doctrine of the preceding section, an assault is com- 
mitted.” MeClain’s Criminal Law, secs. 233-234. 

We have to be governed, to a great extent, by the facts as they appear 
in each particular case, to determine whether, to constitute the assault, 
there was “violence begun to be executed.” In the instant case the prose- 
cutrix, Dora Justus (now Thompson), was a young school-girl, about 
fifteen years of age, living in the town of Hendersonville. The public 
streets and sidewalks belong to all alike. This school-girl had a right 
to go anywhere on those streets, and no one, white or black, had any 
right to intentionally block her way and turn her from the course she 
was going, by actual force or by such language and show of violence 
that would put her in fear and make her afraid to go, or make her turn 
back and go some other way on account of such language accompanied 
with the show of violence. Four times before, the defendant had used 
unspeakable language to her on the streets, and the conduct of this 
negro, who was twenty-three years of age, was such as to terrify her to 
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such an extent that she was nervous and so badly frightened that she 
could not rest at night. The young girl was so affected by the conduct 
of the defendant that she had to have protection ir going to school. 
The last time, as it appears from the evidence of the prosecutrix, she 
was on the streets, in this nervous, frightened condition (a place she 
had a right to be), and as she was passing “he repeated the same thing, 
used the same words in front of Livingston’s store, and I ran back; I 
was afraid of him.” By his conduct, previous acts and language, the 
final act terrified the prosecutrix to such an extent that she fled and 
changed her course in going along the public streets (a place she had a 
right to go). We think, from all the facts and circumstances in this 
case, the defendant, by his obscene language and request, repeated as 
many as five times, this conduct at different times that so terrified the 
young girl, and his conduct and abikty to carry out the obscene request, 
the terror impressed on the prosecutrix, the condition of the parties—a 
young white girl and a negro man—the last repetition and apparent 
ability to carry it into effect, made the young girl flee and leave a place 
she had a right to be, would in law constitute an assault. 

The learned attorneys for the defendant, in their fourth assignment 
of error, in their well-prepared brief, say: ‘We think this instruction 
is erroneous, for two reasons: (1) The instruction places emphasis upon 
the fact that the prosecutrix is a white girl and the cefendant a negro 
man, but the difference in the color of the parties, as we understand the 
law, can make no difference. The fact that the prosecutrix was a white 
girl and the defendant a negro man does not affect the legal principles 
involved. The law would have been the same if the prosecutrix had 
been a negro girl and the defendant a white man, or if both had been 
white or both black; and, we think, the charge of the court must be con- 
sidered as conveying to the minds of the jury that the difference in the 
color of the parties was a matter material for their consideration, and 
the less evidence would be required to convict the defendant because he 
is a negro than would have been required if he had been a white man. 
(2) There are no ‘facts and circumstances’ other than the language 
used by the defendant and the immaterial fact that the prosecutrix was 
white and the defendant black; and the instruction is the equivalent of 
a direction by the court to convict the defendant if the jury found that 
the defendant used the language, and that the use of the same ‘amounted 
to such display of force as would, and did, cause the prosecuting witness 
reasonably to apprehend that she was about to receive injury or hurt, 
and that as a result of such apprehension or fear, caused her to run, or 
to do otherwise than she would have done.’ We, therefore, think that 
the instruction is erroneous, under the authorities above cited.” 
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We think that the court below was justified, in the charge to the jury, 
in charging them in regard to the difference in race, “that the defendant 
is a negro man about twenty-three years of age, and the prosecuting 
witness a white girl about fifteen years of age,” ete. 

Constitution of U. S., sec. 1, Art. XIV, in part, is as follows: “No 
State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the equal protection 
of the laws.” 

This charge did not, nor was it intended to, “deny to any person 
within its jurisdiction the equal protection of the laws.” To constitute 
an assault—to make a person leave a place he had a right to be, or 
change his course, or compel him to turn back or change his route, 
which he had a right to go—it must be done with such a show of vio- 
lence and conduct as will indicate ‘‘violence begun to be executed,” and 
put a person in fear, or cause a person to have a reasonable apprehen- 
sion that harm or injury would be done if he did not change his course 
and desist from going the way he had a right to go. With this view of 
the law applicable to the facts in this case, the court left it to the jury 
to find if fear and apprehension would not be greater in a white girl 
fifteen years of age meeting a negro man twenty-three years of age, 
using such foul, indecent proposals and language to her, and make a 
reasonable apprehension in her that “violence was begun to be executed,” 
that she feared she was going to be injured or hurt, he having the 
apparent ability to carry it into effect. No one is going to meet a lion 
as he would a lamb, nor a tiger-as he would a cat. One creates fear, 
the other does not. A negro man, using this foul, indecent language 
towards a young white girl, as a matter of common knowledge, would 
create apprehension and fear, and the fact that he used such language 
would plainly indicate “a heart regardless of social duty and fatally 
bent on mischief.” 

We believe, in this State, that the negro has “the equal protection of 
the laws.” In fact, the best friends that the negro has are his white 
neighbors. The negro has been in many respects a chosen people— 
brought here, the land of opportunity, among civilized people, without 
any effort on their part, from <Africa. The burden “imposed, not 
sought,” has been on the white people of this State to civilize and Chris- 
tianize them. The trust has been and is being faithfully performed. 
The race is making great strides. It is a matter of common knowledge 
that if in a trial of a case before a jury that involves a moneyed trans- 
action between a white man and a negro man, if there is the least 
evidence that the white man has overreached or cheated a negro, the 
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juries invariably decide for the negro. The best element of the negroes 
in this State are in full accord with law enforcement and the punish- 
ment of the negro who would overstep the bounds of race and be guilty 
of rape or kindred crimes. North Carolina is now spending approxi- 
mately $4,000,000 a year on negro education, including nearly $2,000,000 
in salaries for teachers and $1,000,000 for new and better schoolhouses. 
This does not include money used for the support of negro colleges and 
normal schools. The last Legislature of 1923 appropriated for perma- 
nent Improvement and equipment $445,000 for the negro agricultural 
and mechanical college. The cities and towns are doing their part. 
The Legislature of North Carolina, at its last session, 1923, appropri- 
ated $50,000 to start a colored reformatory and training school, and 
approximately $10,000 for maintenance. Four hundred acres of land 
has been bought and directors (three white and two colored) have been 
appointed to manage the institution. ‘There are institutions for the 
negro insane, and other institutions for the afflicted in the State. 

The policy of the legislative branch of the government is to have 
separation of the races—in the railroads, street cars, schools, public 
institutions, ete., of the State—with equal accommodations. The same 
policy has been pursued in the cities. When a white library is built, a 
colored library is built. The same applies to parks and such like. In 
all of the cases the expenditure of money to give equal accommodations, 
ete., has far exceeded the taxes paid by the negro in proportion to that 
paid by the white people. 

Our State Constitution, Art. XI, sec. 7, says: “Beneficent provision 
for the poor, the unfortunate and orphan, being one of the first duties 
of a civilized and Christian State,” etc. This State through the legis- 
lative branch of the government is trying to meet this obligation to the 
white and negro population alike, in that station of life that each has 
been called. | 

The exception by defendant to the court’s charge in this case may 
seem to imply a lack of duty by the white race to the negro race. We 
give the legislative conduct in this matter to show that those to whom 
a sacred duty is imposed are performing this duty through other 
branches of the government. It 1s important in the administration of 
law that all the citizens of the State feel that the courts will do equal 
and exact justice. 

For the reasons stated, there is 

No error. 
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AVERY COUNTY BANK, S. G. SMITH, ann G. L. TUTTLE vy. C. W. SMITH, 
A. S. ABERNATHY, anp F. A. ABERNATHY, TrApine as A. 8S. ABER- 
NATHY & SON. 

(Filed 12 December, 1923.) 


1. Mortgages — Subject to Prior Mortgage — Registration — Statutes — 
Notice. 

A chattel mortgage stating that it was made subject to a prior mort- 
gage on the same property to secure the payment of a certain sum of 
money is, by its express terms, in recognition of the existing prior mort- 
gage, and only purporting to convey the mortgaged property to that 
extent, does not require registration of the prior mortgage, or the notice 
therein required by statute (C, 8., sec. 3811), to make the obligation 
more effective between the parties to the agreement and the prior 
encumbrancer. 

2. Same—Instructions—Appeal and Error. 

Where a chattel mortgage is given and accepted subject to a prior 
mortgage, an instruction in an action thereon that makes registration 
of the first mortgage in the proper county necessary to the enforcement 
of the condition upon which the later mortgage was given, is reversible 
error. 

3. Instructions—Prayers for Instructions—Rules of Court-—-Appeal and 
Error. 

It is within the sound discretion of the trial judge to give or refuse 
a prayer for special instruction not Signed by the attorneys tendering it 
as required by the statute. C. S., sec. 565. 

4, Appeal and Error—Briefs—Rules of Court. 


Exceptions not embraced in the brief of appellant, or where the brief 
does not conform to the rules of court regulating appeals, will be deemed 
as abandoned. Rule 28, 185 N. C., 798. 


AppEaL by defendants, interveners, A. 8. Abernathy & Son, from 
Ray, J., at April Term, 1923, of Avery. 

This was a civil action commenced by the plaintiffs against C. W. 
Smith for the recovery of $353.75, note dated 23 December, 1920, and 
due 23 March, 1921, with interest, the note payable to plaintiffs S. G. 
Smith and C. L. Tuttle, and by them transferred to the Avery County 
Bank. The note was secured by a chattel mortgage of even date, 
recorded in Avery County in Book No. 3, p. 232, on the following per- 
sonal property, viz.: “1 pair of bay mares, 5 years old, known as the 
Abernathy mares; 1 brown horse, 8 years old; 1 black horse, 8 years 
old; 1 bay horse, 9 years old, and 1 sorrel horse, 10 years old.” 

The plaintiffs sued out the ancillary remedy of claim and delivery, 
gave bond, and took possession of the above-described property. The 
defendants, A. S. Abernathy & Son, filed in the suit an interpleader, 
gave bond, and the property was turned over to the interveners, J. D. 
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Braswell, sheriff of Avery County, making the following return: “The 
said E. C. Guy (agent of Avery County Bank) delivered to me the said 
horses, and they were turned over to the said A. 8. Abernathy & Son.” 

In the interpleader of A. S. Abernathy & Son they allege that they 
claim a superior right to that of the plaintiffs to the following personal 
property: “1 pair of bay mares, known as the Abernathy mares, now 
about 644 and 714% years of age, and 1 black horse, now about 81% years 
old, by virtue of a chattel mortgage executed to them by the said C. W. 
Smith on 7 December and registered on 9 December, 1920, in Burke 
County, N. C. Said mortgage was given to secure the purchase of a 
part of said property (with other described in said mortgage), which 
said property was sold to the said C. W. Smith by your petitioners; 
and that there is now due and owing to your petitioners by the said 
C. W. Smith, as the balance of the said purchase price thereof, the sum 
of $562.50, with interest from 7 December, 1920.” 

The interpleader further alleged: “That at the time of the sale of 
the said property to the said C. W. Smith, as aforesaid, and the exe- 
cution and registration of said mortgage to secure said purchase price 
as aforesaid, the said C. W. Smith was residing and working in Burke 
County, N. C., and kept said property there.” : 

On the trial of the cause in the court below there was a dispute as 
to which county C. W. Smith was a “resident” of, bearing on the ques- 
tion as to which county the chattel mortgage should be registered in. 
Evidence was introduced by plaintiffs and interveners to show which 
county he lived in. The contentions, taken from the court’s charge, is 
as follows: The plaintiffs contend “that the mortgagor, Smith, was a 
resident of this (Avery) county; that he lived in Avery for a number 
of years; hved in what is called the ‘Lost Cove’ section, owning con- 
siderable property,” ete. 

The interveners contend: “He declared that he was a citizen of Burke 
County, and argues to you extensively that as a moral matter that it 
would not be right to allow the plaintiff to prevail in this action, for 
that in the mortgage made by the defendant Smith to the plaintiff bank 
that it was recited in said mortgage that the mortgage made to it was 
subject to a prior mortgage on the same property, to secure the pay- 
ment of a certain amount due A. S. Abernathy & Son, and contends 
this was notice to the plaintiff that there was a mortgage made prior 
to the conveyance of the property to the bank to secure the debt.” 

Both chattel mortgages were introduced in evidence. 

The chattel mortgage given by C. W. Smith to S. G. Smith and 
C. L. Tuttle, plaintiffs, and transferred by them to plaintiff bank, which 
conveyed the property in controversy, has, after the description of the 
property, this provision: “This mortgage is made subject to @ prior 
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mortgage on same property to secure the payment of $448 due A. 8. 
Abernathy.” (Italics ours.) 

The chattel mortgage given by C. W. Smith to defendants A. S. 
Abernathy & Son has this provision: “I, C. W. Smith, of the county 
of Burke, in the State of North Carolina, am indebted to A. 8S. Aber- 
nathy & Son, of Catawba County, in said State, in the sum of five 
hundred and sixty-two and 50-100 dollars, for which they hold my 
notes to be due on 7 June, 1921, and 1 November, 1921; and to secure 
the payment of the same I do hereby convey to him these articles of 
personal property, to wit: One pr. bay mares, 5 and 6 years old, weigh- 
ing about 1,250 lbs. each; one 2,500 lbs. Spach wagon, two sets double 
harness with collars, lines and bridles, all this day bought of them; 
one brown horse, eight years old, one black horse, seven years old, 
weighing 1,230 Ibs. and 1,240 lbs. It is agreed that if I pay $281.25 
7 June, 1921, I am to pay balance 1 November, 1921.” 

Without objection, the defendant C. W. Smith testified: “When I 
gave the mortgage that the Avery County Bank is suing on, I told 
them I had given a mortgage to Mr. Abernathy.” 

Without objection, S. L. Shell, a witness for interveners, testified: 
“T live at Hickory; am employed by A. 8S. Abernathy & Son, a partner- 
ship consisting of A. S. and F. A. Abernathy. I trade in horses and 
mules and eattle for them. I know C. W. Smith. He is indebted to 
A. 8S. Abernathy & Son, according to the notes, in the sum of four hun- 
dred and some odd dollars, I think about $80; something along there. 
These instruments are the notes secured by the mortgage, each one 
being for $281.25, and there 1s unpaid on the two notes four hundred 
and eighty some dollars. The credits on here appear, it looks lke, 
for the sale of some of this stock. I can’t say from my own knowledge. 
The property taken by the interveners under the bond filed herein are 
not at the barn; they have been sold, and the amounts realized from 
the sale of that stock have been credited on those notes.” 

The interveners, A. S. Abernathy & Son, in due time requested the 
following special instructions to the jury: 

“Tf you shall find from the evidence that the property taken from 
the plaintiffs by interveners was property covered by defendant’s mort- 
gage to interveners, dated 7 December, 1920, and that the mortgage 
given plaintiffs by defendant, dated 23 December, 1920, was made sub- 
ject to the prior mortgage given interveners by the defendant, then 
you shall find that the interveners are the owners and entitled to pos- 
session of said property.” This the court refused to give, assigning 
as a reason therefor that it was not signed by counsel. To the refusal 
to give the above instruction the interveners, A. 8. Abernathy & Son, 
excepted. This was the interveners’ fourth exception. 
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The court below charged the jury as follows: “So it comes down to 
this question, there is no dispute, and the court charges you that this 
reservation in this second mortgage is not notice to the plaintiff of the 
prior conveyance to Abernathy—so it comes down to this question of 
fact: Was Smith a resident of Burke County at the time of making the 
mortgage to Abernathy & Son? If he was, the mortgage was properly 
registered there, and the property can be held under that mortgage any- 
where in the State it may be found; but if he was not a resident of 
Burke County, and the plaintiff contends he was not and the inter- 
veners contend that he was, if he was not such resident, then the regis- 
tration there would be a nullity, and the registration here would pre- 
vail, and the plaintiff would have the right to have the issue answered 
yes, that he was a resident of Avery County.” 

The interveners, A. §. Abernathy & Son, excepted to the above 
charge, which was their fourteenth exception. 

The issues submitted to the jury were as follows: 

“1, What amount, if any, is the defendant, C. W. Smith, indebted 
to plaintiff? Answer: ‘$353.75, with interest from 23 March, 1921, 

“2. Was the defendant Smith a resident of Avery County at the 
time of making the mortgage to Abernathy & Son, and has he con- 
tinued such residence? Answer: ‘Yes.’ 

“3. Is the intervener the owner of the property described in the 
mortgage from C. W. Smith to Abernathy & Son? No answer.” 

The court below gave judgment on the verdict against the defendant, 
C. W..Smith, for $353.75 and interest from 23 March, 1921, and 
judgment against the interveners, A. S. Abernathy & Son, as follows: 
“And it further appearing to the court that at the date of the execu- 
tion of the promissory note offered in evidence by the plaintiff that the 
defendant C. W. Smith, in order to secure the prompt and faithful 
payment of said note, executed to the plaintiff’s assignors a certain 
chattel mortgage on the property described in the plaintiff’s affidavit 
filed in its action of claim and delivery, and that said plaintiff, in order 
to enforce the payment of said note, had advertised the said property 
for sale under the power of sale contained in said chattel mortgage, 
and has caused claim and delivery proceedings to be: instituted against 
the defendant C. W. Smith and delivered to the plaintiff for the purpose 
of sale. And it further appearing to the court that prior to the day of 
sale of said property the interveners, A. S. Abernathy & Son, intervened 
in said action and set up claim of title to said property, and upon 
giving the bond required by law in the sum of $1,200, signed by A. 8S. 
Abernathy & Son, F. A. Abernathy, S. L. Shell and J. F. Abernathy, 
as sureties; and it further appearing to the court that, upon the filing 
of said bond before the clerk of the Superior Court of Avery County, 
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the said property was taken from the possession of the plaintiff and 
delivered to said interveners, and that said property has been removed 
from the county of Avery and converted by the interveners: It 1s con- 
sidered, ordered and adjudged by the court that the said plaintiff re- 
cover of the interveners, A. 8. Abernathy & Son, and the sureties on 
their detention bond the sum of $1,200, according to the tenor and 
condition of the detention bond filed in said action, the said bond of 
said interveners and the sureties paying into court $853.75, with in- 
terest thereon from 23 March, 1920, together with all the costs and 
expenses incurred by the plaintiff in-taking and keeping of said prop- 
erty described in the affidavit of the plaintiff in the sum of $91.20, as 
shown by itemized statement, and costs of this action, to be taxed by 
the clerk.” The signing of the judgment is the interveners’ nineteenth 
exception. 

In the brief of the interveners, appellants, there are eleven assign- 
ments of error. The fourth exception in the record is not considered 
in the brief of the interveners, appellants, as one of the assignments 
of error. 

The brief of interveners, appellants, consider, in their assignments 
of error, exception 14 in the record under 8th assignment of error and 
exception 19 of the record (the signing of the judgment) under their 
lith assignment of error. 

We do not think for a decision of this case any other assignments 
of error are necessary to be considered. 


Rk. W. Wall and Love & Lowe for plaintiffs. 
J. W. Ragland and Self, Bagby & Aiken for interveners. 


Crarkxson, J. The fourth exception by interveners, the appellants, 
is as follows: “The interveners, A. S. Abernathy & Son, in due time 
requested the following special instructions to the jury: ‘If you shall 
find from the evidence that the property taken from the plaintiffs by 
interveners was properly covered by defendant’s mortgage to inter- 
veners, dated 7 December, 1920, and that the mortgage given plaintiffs 
by defendant, dated 23 December, 1920, was made subject to the prior 
mortgage given interveners by the defendant, then you shall find that 
the interveners are the owners and entitled to possession of said prop- 
erty.” ” The court declined to give this prayer for instruction, assigning 
as a reason therefor that it was not signed by counsel. This was in 
the sound discretion of the court below. 

“Counsel praying of the judge instructions to the jury must put 
their requests in writing entitled of the cause, and sign them; other- 
wise the judge may disregard them. They must be filed with the clerk 
as a part of the record.” C.8S., 565; Pritchett v. Rh. #., 157 N. C., 88. 
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The fourth exception is deemed abandoned. “The brief of appellant 
shall set forth a succinct statement of the facts necessary for under- 
standing the exceptions, except as to an exception that there was no 
evidence, it shall be sufficient to refer to pages of printed transcript 
containing the evidence. Such brief shall contain, properly numbered, 
the several grounds of exception and assignments of error, with refer- 
ence to printed pages of transcript, and the authorities relied on classi- 
fied under each assignment; and if statutes are material, the same 
shall be cited by the book, chapter, and section. Exceptions in the 
record not set out in-appellant’s brief, or in support of which no reason 
or argument is stated or authority cited, will be taken as abandoned 
by him. Such briefs when filed shall be noted by the clerk on the 
docket, and: a copy thereof furnished by him to opposite counsel on 
application.” Rules of Practice in Supreme Court, part of es 28 
(185 N. C., 798). 

The contention is considered later under the eighth assignment of 
error, exception 14 of the record. 

The plaintiffs in their brief succinctly state the real contentions in 
the case. “As the mortgage held by plaintiff was reg:stered in Avery 
County, where the mortgagor resided, and the interveners’ mortgage 
was registered in Burke County, where the mortgagor, C. W. Smith, 
was temporarily engaged on a logging contract, there are only two 
points involved in the case: (1) whether the plaintiffs are protected 
by the registration of their mortgage in the county where the mort- 
gagor resided and had his home; (2) whether this clause in the mort- 
gage executed by the mortgagor to plaintiff at a later date, “This mort- 
gage 1s made subject to a prior mortgage on same property to secure 
the payment of $448 due A. S. Abernathy,” created a len in favor of 
the interveners, “A. S. Abernathy & Son.” 

The first contention need not be considered, in view of the position 
taken by the court in this case. 

The second contention 1s to the charge of the court as to the legal 
effect of the clause in the mortgage to 8S. G. Smith and C. L. Tuttle, 
which reads as follows: “This mortgage is made subject to a prior 
mortgage on same property to secure the payment of ea due A. S. 
Abernathy.” 

The interveners, under their eighth assignment of error in their 
brief, to the fourteenth exception in the record, is entitled to have this 
matter passed on, as the court below charged the jury as a matter of 
law: “So it comes down to this question, there is no dispute, and the 
court charges you that this reservation in the second mortgage is not 
notice to the plaintiff of the prior conveyance to Abernathy.” We 
think the court below erred in the charge. 
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The mortgage given to S. G. Smith and C. L. Tuttle, which was 
assigned to Avery County Bank, was made “subject to a prior mort- 
gage,” etc. Webster defines the word “subject” to mean “to bring under 
eontrol, power or dominion; to make subject; to subordinate; to sub- 
due.” This means more than a mere notice to protect the mortgagor 
(C. W. Smith) of conveying mortgaged property or incurring lability 
by giving a mortgage to plaintiffs S. G. Smith and C. L. Tuttle, when 
there was an existing lien on the property. The language means what — 
it says, that the Smith and Tuttle chattel mortgage is subject to, brought 
under control of, subordinate to, a prior mortgage on the same property 
to secure the payment of $448 due A. S. Abernathy. It is contended 
by plaintiffs that the mortgage would give notice that only A. 8, 
Abernathy held a mortgage, whereas there was a prior mortgage to 
A. S. Abernathy & Son. We think this immaterial from the facts in 
this case. Without objection, the defendant C. W. Smith testified: 
“When I gave the mortgage that the Avery County Bank is suing on 
I told them that I had given a mortgage to Mr. Abernathy.” The 
plaintiffs were not misled. In fact, S. L. Shell, witness for inter- 
veners, testified, without objection, “He is indebted to A. S. <Aber- 
nathy & Son according to the notes”; without objection he stated the 
ownership of the notes and amount due on same. If the ownership 
and amount were material, the plaintiffs should have objected to Shell’s 
testimony as varying or adding to a written matter. It will be noted 
that the mortgage which plaintiffs claim under states, in the descrip- 
tion, “1 pair of bay mares, 5 years old, known as the Abernathy mares.” 
The clear intention of the parties, from all the evidence, is that the 
plaintifis S. G. Smith and C. L. Tuttle took the second mortgage from 
C. W. Smith subject to the Abernathy mortgage. 

Where the registration of an instrument is required, no notice to 
purchaser, however full and formal, will supply the place of registra- 
tion. “No deed of trust or mortgage for real or personal estate shall 
be valid at law to pass any property as against creditors or purchasers 
for a valuable consideration from the donor, bargainor or mortgagor, 
but from the registration of such deed of trust or mortgage in the 
county where the land lies; or in case of personal estate, where the 
donor, bargainor or mortgagor resides; or in case the donor, bargainor, 
or mortgagor resides out of the State, then in the county where the 
said personal estate, or some part of the same, is situated; or in case 
of choses in action, where the donee, bargainee or mortgagee resides. 
For the purposes mentioned in this section the principal place of busi- 
ness of a domestic corporation is its residence.” C. 8., 3311. See 
Door Co. v. Joyner, 182 N. C., 521; Fertilizer Co. v. Lane, 173 N. C., 
184; Tremaine v. Williams, 144 N. C., 116, and cases cited. 
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In the instant case this language was more than actual notice. It 
was an agreement between C. W. Smith, the maker of the chattel mort- 
gage, and S. G. Smith and C. L. Tuttle, the plaintiffs, that what right 
and title they obtained to the personal property mortgaged to them 
was subject to the Abernathy mortgage. “This mortgage 1s made sub- 
ject to a prior mortgage on same property to secure the payment of 
$448 due A. S. Abernathy.” 

The present case is in all respects similar to Bank v. Vass, 180 N. C., 
592. In that case, following the description in the mortgage, was this 
clause: “Said 23934 acres is subject to a mortgage or decd in trust for 
about $1,650, balance of purchase-money on land.” (Italics ours.) 
Montgomery, J., said: “We think those words establish a trust in 
equity in favor of defendant for the security of the debt mentioned in 
the deed of trust upon the property, or the proceeds which may arise 
upon a sale of the same by the mortgage. And this benefit, as we have 
seen, 18 in no way derived by title acquired through the deed of trust, 
but it comes by virtue of the charge and trust set out in the mortgage.” 
Hinton v. Leigh, 102 N. C., 28; Brassfield v. Powell, 117 N. C., 141; 
Bank v. Redwine, 171 N. C., 569. 

We do not think that the facts in the case of Peano Co. v. Spruill, 
150 N. C., 168, applicable to this case. In that case the words (in 
the mortgage to Spruill & Bro.) was “clear of all encumbrances except 
$115 due the piano company.” This language was held merely notice 
to avoid any charge against the mortgagor of conveying mortgaged 
property or incurring liability to the grantees for removal by them 
of the encumbrances. 

We think that in Blacknall v. Hancock, 182 N. C., 373, Hoke, J., 
draws the right distinction. He says there: “Again, it is insisted that 
plaintiff’s claim to the extent of the purchase-money debt paid to the 
Edwards heirs should be held superior because the deed of trust under 
which defendant claims is in recognition of the Edwards lien, and 
under the principle approved in Hinton v. Leigh, 102 N. C., 28, but 
on the facts presented, this exception also must be overruled. In Hinton 
v. Leigh, supra, the Court held that the claim under a later registered 
mortgage should be preferred to claims secured by a subsequent deed 
of trust, but which had been first registered, but this was on the ground 
that by correct interpretation the deed of trust fully recognized the 
validity of the mortgage and conveyed the land to the trustee only as 
subject to the mortgage lien. But the position does not prevail from 
the fact that in the instant case the deed of trust to defendant in the 
covenant against encumbrances merely excepts the claim then existent 
in favor of the Edwards heirs. The present case comes clearly within 
Piano Co. v. Spruill, 150 N. C., 168, and that class of cases which hold 
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that a mere reference to the existence of a prior encumbrance does not 
recognize its validity as a superior lien except as it may comply with 
requirements of our registration laws.” 

For the reasons given, there was error in the court’s charge. ‘The 
eleventh assignment of error, nineteenth exception in the record, was 
to the court signing the judgment. From the view taken of this cause, 
there was error in the judgment as rendered so far as it apphed to the 
interveners. 

For the reasons pointed out, there must be a 

New trial. 








SCHOOL COMMITTEE OF SEVENTY-FIRST CONSOLIDATED SCHOOL 
DISTRICT er au. v. BOARD OF EDUCATION OF CUMBERLAND 
COUNTY anpd BOARD OF COMMISSIONERS OF CUMBERLAND 
COUNTY. 

(Filed 12 December, 1923.) 


1. Schools — Districts — Consolidation — Taxation—Bonds—Elections— 
Counties—~—Board of Education—Discretion. 


Where, prior to an election of a school district to vote upon the ques- 
tion of issuing bonds and levying a special tax for the location and 
erection of public school buildings, assurance is given by the county 
board of education that the buildings would be located in the geographi- 
eal center of the district, and upon this assurance the bonds and special 
tax were approved, the change in the location of the school buildings 
is a matter within the discretion of the board, when it is further made 
to appear that another district had since been added to the original one, 
with its approval, by consolidation according to law, which had voted 
to contribute their proportional part of the expenses of the district 
thus consolidated. 


2. Same—Courts. 


The courts will not interfere with the exercise of its discretion by the 
county board of education in locating public school buildings within a 
school district therein, when not in abuse of the discretion vested in 
the board. 


3. Same—Referendum. 


Where the county board of education has by referendum ascertained 
the approval of a school district as to the relocation of a place previ- 
ously proposed by it for its public school buildings, it will be received 
as evidence of its good faith in the exercise of its discretion, notwith- 
standing the referendum was not made in strict accordance with law. 


4, Appeal and Error—Schools—Findings of Fact—Review. 


The findings of fact upon the evidence by the judge of the Superior 
Court, upon which he bases his conclusions of law as to the abuse of 
its discretion by the county board of education in locating or relocating 
a place for the erection of its public school buildings, is not conclusive 
on the Supreme Court on appeal. 
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5. Schools—-Taxaticn—Bond Issues—Constitutional Law. 
Where a school district has been consolidated with another having 
valid authority to issue bonds for public school purposes, and levy a 
special tax therefor, and has complied with Article VII, section 7, of the 
Constitution as to the payment of its proportionate part, the bonds when 
issued will be a valid obligation upon both of the districts so consoli- 
dated. 
6. Schools—Taxation—Bonds—Statutes. 


Where two school districts have been consolidated and have voted 
for bonds and a special tax levy for public school purposes under the 
provisions of chapter 87, Public Laws, Extra Session of 1920, but have 
not issued the same or incurred obligations thereunder, the bonds to be 
issued should be in the name of the consolidated district, under the 
provisions of the Public Laws of 1923, ch, 186, sec. 266. 


APPEAL from Sinclair, J., at September Term, 1923, cf CUMBERLAND. 

Prior to 1 October, 1921, several districts having an equal rate of 
special school tax were consolidated and designated Seventy-first Con- 
solidated School District. By virtue of Public Laws, Extra Session 
1920, ch. 87, the board of commissioners on the first Monday in October, 
1921, ordered an election to be held in the consolidated district on the 
question of issuing serial bonds not exceeding $40,000 and levying an 
annual tax for the purpose of erecting, enlarging and equipping a 
school building or buildings in said district; but before the election 
was held a controversy arose among the voters as to the location of the 
proposed building, and thereupon the board of education expressed its 
purpose to place the building as near the geographical center of the 
district as was practicable, all things considered. 

The election was carried in favor ‘of the bonds and the special tax, 
but it would have failed if the board of education had not given assur- 
ance as to the location of the building. After the election, Clifton was 
chosen as the site, and R. H. Owen, a taxpayer residing in said district, 
brought suit against the board of education and the school committee, 
alleging that Clifton was not near the geographical center of the dis- 
trict, that the preélection agreement had been disregarded, and that the 
board had abused its discretion in fixing the location. A preliminary 
restraining order was issued but was dissolved at the hearing. Upon 
appeal the Supreme Court affirmed the judgment vacating the injunc- 
tion but retained the cause for final hearing. See 184 N. C., 267. At 
the February Term, 1923, Owen took a nonsuit as to the school com- 
mittee. <A tract of ten acres at Clifton, selected as a site, was conveyed 
to the board of education, the special tax was levied and collected for 
1921 and 1922, and a notice was published that sealed bids would be 
received for the erection of the schoolhouse. | 
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After the election was held, as herein set out, the board of education 
thought that Galatia School District should be included in the Seventy- 
first, and in order finally to determine the question, called into con- 
sultation the school committee of the Seventy-first Consolidated Dis- 
trict, and the committee unanimously recommended the consolidation 
of the two districts; whereupon the board of education, in the exercise 
of its discretion, effected the consolidation. After doing so, the board 
submitted a referendum to the taxpayers of the Seventy-first Consoli- 
dated District as to the location of the building, and 201 votes were 
cast in favor of Glendale and three in favor of Clifton. 

Before taking final action in the matter the board of education caused 
an election to be held in the Galatia District to ascertain whether the 
taxpayers therein would assume payment of their part of the taxes 
necessary to maintain the school and pay the bonds and interest, and 
said election resulted in favor of assuming the debt and consolidating 
the districts. This outline is not intended to represent all the facts 
found by the lower court. 

The object of the present action is to determine whether the proposed 
bonds may be issued and by whom; to enjoin the board of education 
from changing the location of the school site from Clifton to Glendale; 
and to require the immediate sale of the bonds and the erection of the 
building. 

Judge Sinclair issued a temporary restraining order, and the case 
was heard by him at the September Term, 1923. By consent, this 
ease and Owen v. Board of Education were consolidated, a jury trial 
was waived, and the presiding judge found the facts and rendered the 
following judgment: 

It is ordered, adjudged and decreed: 

(1) That a bond issue in the amount of $40,000 of Seventy-first 
Consolidated School District, in denominations of the terms, etc., as 
specified in the order and notice of election hereinbefore set out, has 
been legally authorized, and when issued will be and constitute a valid 
and binding obligation upon the Seventy-first Consolidated School Dis- 
trict as described in said order and notice, and the subjects of taxation 
therein can thereafter, in the manner provided by law, be taxed for the 
payment of said bonds and the interest thereon. 

(2) The board of education is estopped from changing or attempting 
to change the location of the proposed school building from Clifton to 
Glendale, and its attempt so to do under the facts in this case is in 
excess of any authority vested in it by law, and is so unreasonable as 
to amount to an oppressive and manifest abuse of discretion, is of no 
effect and void, and said board is hereby perpetually restrained and 
enjoined from attempting to locate or erect said building at Glendale. 
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(3) Chfton has heretofore been selected, determined upon and desig- 
nated by the board of education in the judicious exercise of its dis- 
cretion as the location of the proposed building, and the board of edu- 
cation and the board of trustees of the district are hereby directed 
in the manner required by law to immediately erect and equip said 
building at Clifton as soon as the money can be realized from the sale 
of said bonds. 

(4) The Board of Education of Cumberland County is hereby ad- 
judged to be the proper body to issue and sell said bonds, and it is 
hereby directed forthwith to do all things needful and proper in the 
immediate issuance and sale of said bonds, and sell the same and apply 
the proceeds therefrom as above directed to the erection of said building 
at Clifton. 

(5) The cost of this action, to be taxed by the clerk, is adjudged 
against the defendant board of education. 


Dye & Clark for plaintiffs. 
Rose & Rose, Attorney-General Manning, and Assistant Attorney- 
General Nash for defendants. 


Apvams, J. The cardinal question presented in the argument here is 
whether the board of education had the legal right to change the site 
of the proposed schoolhouse from Clifton to Glendale. His Honor 
found as a fact that in making the change the board was actuated by 
no linproper motive, but he held as a legal inference that upon the 
facts in the case the change was ultra vires, or if not, that it amounted 
to an oppressive and manifest abuse of discretion. This conclusion, 
we presume, was based chiefly on the finding that the potential factor 
in the election of 17 November, 1921, was the board’s assurance that 
the building should be erected at or near the geographical center of the 
district, and that a majority of the qualified voters would not have 
voted for the bonds if such assurance had not been given. If the record 
showed nothing more in regard to the change of site these facts would 
raise the serious question whether approval of the bond issue had not 
been submitted as a conditional proposition by which the defendants 
are bound (McCracken v. R. R., 168 N. C., 62); but there are other 
facts which must be considered. It appears from the record in the 
Owen suit that there was serious objection to Clifton as a site for the 
school, and the board of education endeavored to allay the dissatisfac- 
tion. On 30 April, 1923, certain citizens of Seventy-first District 
filed with the board of education a petition requesting that the Galatia 
District be included in the Seventy-first School District and that the 
selection of a site for the building be reconsidered. The school com- 
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mittee of the Seventy-first District recommended such consolidation. 
The board of education then decided that a referendum or test vote 
should be taken on 18 May to ascertain the wishes of the qualified 
voters of the two districts as to the location of the school building; and 
the returns made by the judges of election show that 201 voters favored 
Glendale and three favored Clifton. It is true that a new registration 
was not required, and the three pollholders or a majority of them were 
authorized to decide who were qualified to vote; but the names of the 
voters were preserved and there 1s no suggestion that any one voted 
who was not qualified or that any qualified voter was rejected. His 
Honor found that a large proportion of the voters of the Seventy-first 
District did not take part in the referendum for the reason that they 
considered the location settled; that Galatia at that time was not a 
part of the consolidated district, and that the referendum was not 
authorized by Jaw. But we are not now dealing with the legal efficacy 
of the test vote as a binding obligation, but with the question whether 
the board of education grossly abused its discretion or whether it in- 
tended primarily to subserve the educational interests of the two dis- 
tricts. Moreover, the defendants contend that in the bond election the 
total registered vote of Seventy-first District was 199, the total regis- 
tered vote of the Galatia territory 638, making a total combined regis- 
tration of 262, and that a majority of the qualified voters residing in 
the original Seventy-first District favored the proposed change of site. 

While his Honor’s findings of fact are comprehensive and in the 
main supported by the evidence, they are subject to review in a suit 
of this character (Lee vu. Waynesville, 184 N. C., 565), and our under- 
standing of the facts precludes approval of the ruling that changing 
the schoolhouse site from Clifton to Glendale was beyond the power 
vested in the board of education or was so unreasonable as to amount 
to an oppressive and manifest abuse of discretion. If, as we have 
intimated, the doctrine in McCracken’s case is not applicable to the 
facts here presented the board of education was remitted to the exercise 
of its sound discretion in determining the matter of a change in the 
location of the building (P. L. 1923, ch. .., sec. 60 ef seq.), and the 
familiar principle (recognized by his Honor) is firmly established, that 
in the absence of gross abuse the courts will not undertake to supervise 
or control the discretion conferred by law upon public officers 1m the 
discharge of their duties. In Venable v. School Committee, 149 N. C., 
120, the Chief Justice said: “The rebuilding of the school and the 
change of site are matters vested by the statute in the sound discretion 
of the school committee, and is not to be restrained by the courts unless 
in violation of some provision of law or the committee is influenced by 
Improper motives or there is misconduct on their part.” Peters v. 
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Highway Com., 184 N. C., 80; Person v. Watts, 184 N. C., 506; Daven- 
port v. Board of Education, 183 N. C., 570; Dula v. School Trustees, 
177 N. C., 426; Newton v. School Committee, 158 N. C., 187; Brodnax 
v. Groom, 64 N. C., 244. 

His Honor adjudged that the bonds when issued will be a valid obli- 
gation upon the Seventy-first Consolidated School District as described 
in the order and notice of election, and that the subjects of taxation 
therein shall be taxed for the payment of the bonds ard interest. To 
this extent the Judgment is correct; but if at an election duly held a 
majority of the qualified voters in the Galatia District pledged the 
faith and loaned the credit of the district for their proportionate part 
of the tax necessary to pay the bonds and interest, as provided in the 
Constitution, Art. VII, sec. 7, the bonds when issued will be a valid 
obligation upon the Seventy-first Consolidated School District, inelud- 
ing Galatia. 

In substance, the plaintiffs have also applied for a mandatory injunc- 
tion to compel the immediate issuance of the bonds, and a question 
has arisen as to the body by whom they are to be issued. It is admitted 
that the election upon the bond issue was held under the provisions of 
chapter 87 of the Public Laws of the Extra Session of 1920. In the 
second section of that act it was provided that bonds authorized for a 
school district should be issued in the corporate name of the school 
district as provided by chapters 143 and 308 of the Public Laws of 
1919. At the session of 1923 the General Assembly repealed chapter 
87 of the Public Laws of 1920 (Extra Session) and made the following 
provision for bonds previously authorized: “If bonds or indebtedness 
have heretofore been voted under any act, and have not yet been issued 
or incurred, they may be issued or incurred pursuant tc the provisions 
of the act under which they were voted.” P. L. 1923, ch. 136, sec. 265. 
This section seems to be controlling. 

. His Honor’s judgment as it appears of record 1s set out in the state- 
ment of facts. The first section thereof is modified to the extent of 
including Galatia District since its consolidation with Seventy-first 
Consolidated District, and as thus modified is affirmed. The second, 
third, and fifth sections are reversed, and the fourth section is reversed 
as to the corporate name in which the bonds are to be issued and sold 
and as to the direction that the schoolhouse be erected at Clifton; but 
the bonds should be issued and the proceeds apphed as provided by law. 
In part reversed. 
In part modified and affirmed. 
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EUGENE B. GRAHAM, Jr., v. THE CITY OF CHARLOTTE. 
(Filed 20 December, 1923.) 


1. Municipal Corporations — Cities and Towns — Damages — Notice — 
Statutes—Action. 

A statutory provision that written notice shall be given to the board 
of aldermen of a city, of an injury, in order to render it liable in dam- 
ages for its negligence therein, stating the date and place of the hap- 
pening or infliction of such injury, its manner and the amount of dam- 
ages claimed, within a certain time thereafter, requires only a substan- 
tial compliance therewith, without the technical nicety necessary to 
pleadings; and the notice given in this case is held sufficient. 


2. Same—Discretionary Powcers—Negligence. 


Where a city, under the provisions of special and general statutes is 
authorized to open new streets, erect bridges therefor, etc., and required 
to keep them in proper repair, and permitted to pass laws for abating 
public or private nuisances of any kind, and preserving the health of its 
citizens, the authority is also conferred on them to properly construct 
the approaches of the streets to the bridges they may construct; and 
the city is liable in damages, as in case of maintaining a nuisance, for 
an injury to one driving an automobile across one of these bridges caused 
by the negligence of the city in leaving concrete pilasters extending into 
the road intended for the travel of vehicles. C. S., sees. 2675, 2676. 


3. Same—Contributory Negligence—Ordinances. 

Where there is evidence that the defendant city was guilty of negli- 
gence in constructing concrete pilasters at the approach of its street to 
a bridge, insufficiently lighted at the place at night to be observed by 
one traveling across the bridge in an automobile as a passenger, the 
fact that the one so injured was violating an ordinance of the city 
prohibiting him from sitting on the side of the truck with his feet hang- 
ing over, is not such contributory negligence as will bar his recovery, 
as a matter of law, but leaves to the jury to determine under the evi- 
dence, as an issue of fact, whether the defendant’s negligence was, not- 
withstanding, the proximate cause of the injury. 


4, Same—Nonsuit—Questions for Jury—Trials. 

In this action to recover damages against the city for a personal 
injury, evidence that the injury was caused by the defendant's letting 
two concrete pilasters remain in the way for vehicles to travel, at the 
approach of a bridge on its street, and that the plaintiff's injury was 
caused thereby on a dark night, with insufficient light provided there 
by the city, and that the plaintiff at the time was being carefully driven 
in an automobile as a passenger by another, with the other evidence in 
this case, ig held sufficient, upon defendant's motion as of nonsuit, to 
take the case to the jury. 


Appray by defendant from Webb, /., at May Term, 1923, of Mrcx- 
LENBURG. | 
Civil action. The material facts are as follows: 
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Eugene B. Graham, Jr., the plaintiff, testified, in part, as follows: 

“T am plaintiff in this action; was 22 years old on 18 June, 1919. 
I was a clerk at the Charlotte Supply Company after J returned from 
France. I worked for Burwell & Dunn Company about three years; 
was’ working there when I went to France, at a salary of $15 or $20 
per week. I was learning the drug business. I went to France on 
8 May, 1918, remaining there between ten and eleven months. I got 
back from France on 2 April, 1919. I was with the Thirtieth Division, 
Machine Gun Company, practically all the time, except when I was in 
machine-gun school. I was sergeant, and they sent three sergeants from 
the company to this school at Langres. I was honorably discharged 
from the Army when I got back. After I got back I loafed a month, 
trying to get back to civilian life, and then went to work at the Char- 
lotte Supply Company at a salary of $15 a week. I was injured on 
11 July, 1919. I was on a truck on Seventh Street. The truck was the 
property of Sloan Sherrill’s father. It was a straw ride. Sloan Sher- 
rill was driving. I was called on the phone and invited to go. I had 
nothing else to do with the ride, except to go by invitation. I was 
injured at night. We had gone to Rhyne’s Park. Sloan Sherrill and 
Laura Alexander invited me to go. The ride was given in honor of 
Miss Helen Fewell, of Rock Hill. Dr. J. R. Alexander and his wife 
were chaperoning the party. They accompanied us back to town in a 
separate car. The sides of the truck were taken off and cushions placed 
around the sides, so we could sit that way. J mean the uprights were 
taken off. Had automobile cushions. There were about fifteen or six- 
teen people on the ride. As we sat on the cushions on “he side of the 
truck our feet were hanging over the side of the truck. Immediately 
before the injury, we came up toward the Elizabeth section to take the 
guests home, and were coming back towards Charlotte, on Seventh 
Street. Sloan Sherrill was driving. The truck had a closed cab. 
That (referring to the photograph) is the kind of cab the truck had 
on it, and the kind of truck, with the exception that the sides were 
off. As we were coming into Charlotte, on East Seventh Street, I 
was riding on the right-hand side, coming into Charlotte. I was the 
first on that side, immediately behind the cab. Sloan Sherrill and 
Laura Alexander were in the cab. Miss Helen Fewell set next to me; 
E. Y. Marsh sat next to her. Fred McCall and J. R. Alexander, Jr., 
were also on the right. Some of the others were sitting in positions 
similar to mine, on the left-hand side. The moon had been up, but I 
think it was going down. It was either going down or it had gotten 
cloudy. It wasn’t as light as it had been when we started. It was not 
pitch-dark, but it was not very light. As to the first notice I had of 
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being in danger, I don’t know whether I heard some one holler or not. 
I had my head back, talking to this lady, and when I turned I was hit. 
I was looking back towards the rear of the truck. The lady was between 
me and Mr. Marsh. I do not know anything about the fact that we 
were crossing this bridge. I could not see the outlines of the bridge. 
I was mashed between the fourth post and the side of the bridge. By 
the fourth post I mean the farthest toward Charlotte. After I was hit 
I was knocked off—about 10 feet, I guess; and I must have been 
stunned, and when I came to I was lying on the street or sidewalk. 
I tried to stand up and go after the truck, and couldn’t stand up. I 
looked up, and my foot was practically oa ust hanging by a little 
piece of flesh. I sat down and waited until the party came back. My 
right foot was hurt. It has a sear where it was hurt. My left foot 
was amputated. The X-ray showed a fracture of the large bone of my 
right leg, but it knitted back together by itself. The ankle was twisted, 
and 1t was about two months before it got straight, and at times now, 
when I walk a great deal, it bothers me. It hurts in the arch. I was 
taken to the hospital shortly after I was injured. Dr. Gibbon ampu- 
tated my left leg, and Dr. Scruggs assisted him. I was suffering im- 
mensely by the time I got to the hospital. I had one foot off and one 
great big piece of flesh out of the other. They amputated the leg that 
night. After I came from under the influence of the anesthetic I suf- 
fered immensely. I could not sleep in the day or at night. I had to 
put both legs in a certain position in the bed, and could not move. 
Every time I moved the nurse had to move me. I was under the influ- 
ence of narcotics for a long time. I was in the hospital from 11 July 
o 5 September, and was then taken home. I was confined to the bed 
about two months after I got home, and confined to the house after that 
for several weeks. After I finally got out, for the first few weeks, I 
couldn’t even use crutches. I had to be carried to the office and back. 
They would take me in the morning and get me again at night. Then 
I walked on crutches for about a vear and a half. Then I got this 
artificial leg. After I got home I suffered pain. My medical and hos- 
pital bills aggregated about $1,000. The fact that I lost one of my 
legs interferes with my ability to get about and attend to my business, 
especially during the hot weather. Year before last, during the hot 
weather, I had to take off this artificial leg for about two months, on 
account of the heat. It galled the leg, and pus formed, and I couldn't 
wear it. I am still working for the Charlotte Supply Company as a 
clerk. I have suffered humiliation and mental anguish on account of 
oelng crippled. I would say the truck was going at a speed of between 
15 and 18 miles an hour.” 
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S. S. Sherrill testified, in part, as follows: 

“T am a mechanical engineer; graduate of Clemson College. I was 
driving the truck in question, which belonged to my father. On that 
night I happened to be driving the truck, as Miss Alexander and I had 
arranged to give a party for Miss Helen Fewell, of Rock Hill. I fur- 
nished the truck, at the request of Miss Aleeander, and drove it. She 
invited the guests. The seats were just automobile seats placed around 
the edge. I put them there—placed on either side and behind. I have 
a diagram of the truck, and also the dimensions of this bridge, railing 
and posts, as they existed at the time of this injury, and also as to the 
location of the parties on this truck at the time of the injury. The 
blueprint you show me is a correct diagram and truly represents the 
place where the truck struck the westerly post. (Witness here draws a 
diagram on the floor.) The line nearest the jury box is the outside 
railing; there is a hand-railing along there; that is on the northerly 
side. I took the measurements on 15 October, 1921. The conditions 
were the same immediately after-the injury. Before the night of the 
injury I didn’t know anything particular about the relative location of 
the pilaster and side-railing with reference to the curb of the street. 
The line nearest the jury box is the hand-railing on tke north side of 
the bridge. The railing is concrete, with a 4-inch channel brace under 
it. If the curbing on the easterly and westerly sides of the street were 
to continue, the street line would run parallel to this hne—that is, par- 
allel to the outside line. The westerly pilaster extends from the curb, 
if it were extending in a straight line, 22 inches, plus or minus, into 
the street. By plus or minus I mean that the measurement is not exact. 
On the easterly end of the bridge the post extends out beyond the curb 
line into the street 15 inches. The dimensions of tke pilasters are 
approximately 18 inches square. The rail between the pilasters is 
approximately 12 inches wide. The diagram here represents the truck 
at the point I suppose it struck. I examined it the next day after the 
injury. Figure 1 represents myself, driving; number %, Miss Alexan- 
der; number 3, Mr. Graham; number 4, Miss Fewell; and number 5, 
Mr. Marsh. I had crosene. lights on the truck—standard lights for 
trucks. The bed was 6 feet 1 inch wide. There is a standard. They 
make them even wider than that. I put those cushions on it. As we 
approached the Seventh Street bridge the truck was running about 15 
or 18 miles an hour. The truck is regulated to a maximum speed of 
from 16 to 18 miles. It will not run any faster than that. The motor 
will be cut off if 1t exceeds that speed. The motor was running at that 
time. As we approached that bridge, there were no lights there. You 
could just see a bridge, and that was all, and you just assumed that the 
railing was there. On account of the coron of the night, and the 
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lights, or the lack of them, I couldn’t see the location of these pilasters. 
I didn’t know that the pilasters on that bridge, next to the traveled way 
of the street, extended out into the street beyond the curb line. I was 
not able to ascertain that fact that night. As I was driving along I 
was just using ordinary precautions of driving, watching the road and. 
seeing if there were any rough places, to get out of them. I was looking 
ahead. It was rough. The street had a hole in it, and I turned to 
miss it. JI can’t say exactly what the dimensions of that hole were. I 
would say it was eight or ten inches wide, about a foot or two feet 
long, and one and one-half or two inches deep. When I saw that hole 
I swerved to the right; I don’t think it was but very lttle. I can’t say 
whether I missed the hole. At the time I did not discover that any part 
of the car had struck the westerly pilaster. Somebody hollered to me 
to stop. The bed of the car extends further out than the fender. The 
corner of the bed actually hit the pilaster. No other part of the car 
struck it that I know of. I did not discover any evidence of it (witness 
marks the corner of the west pilaster at this point where the bed of the 
truck struck). There was a clamp here (indicating right side of truck 
near the front) to hold the stakes and that was just sheared off and 
there was a mark on the pilaster where it hit. There was no mark, due 
to the truck, on any of the other pilasters. From the curb line to the 
outside or southerly line of the westerly pilaster is twenty-three inches.” 

J. B. Spratt, testified, in part, as follows: 

“T have been in the profession of engineering and surveying for about 
thirty years. We call the direction coming into Charlotte west. There 
is a railing on the left-hand side coming into Charlotte. There are four 
concrete posts and two concrete railings. They are located on the prop- 
erty line — located on the outside of the edge of the cement sidewalk. 
The curb line is next to the street. There is nothing there except the 
curb line. As you come into Charlotte, from the left-hand curb the 
line to the nearest street-car line is eleven and one-half feet. There 
are two street-car lines there. These first two parallel lines above the 
curb line of the left-hand side represents one street-car line. Between 
the left-hand street-car line coming into Charlotte and the right-hand 
strect-car line there is a space of five and one-half feet. From the right- 
hand track or the northerly side of the right-hand car line coming into 
Charlotte, to the westerly post on the bridge on the right-hand side 
as you come into Charlotte, there is a space of about ten feet. The 
nearest street light east of the bridge was 565 feet from the west post 
or line on the north side of the street. The nearest hght from the 
westerly post of the bridge was 162 feet. The northerly line parallel 
to the curb represents the property line. The four white squares along, 
or near this curb line, represents concrete posts and railings on the 
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curb. The easterly post extends out into the street south of this curb 
line one and three-tenths feet. The westerly post extends out into the 
street south of the curb line two feet. The curb line there is well de 
fined. It is about six inches above the surface of the street. .Coming 
to the westerly post of the bridge, that curb line, if it had been ex- 
tended in a straight line to the easterly side, would have been four- 
tenths of a foot north of the north side of the west post. If that curb 
line had been extended in a straight line and parallel with the prop- 
erty line on the northerly side, from the easterly to the westerly post, 
the south side of the westerly post would have projected two feet into 
the street. From the outside lne of the easterly post to the outside 
line of the westerly post is thirty-one and eight-tenths feet. The width 
of that post as it fronts on the street is one and six-tenths feet. It is 
a square post. The other posts are of the same dimensions, constructed 
of concrete, sand and gravel, kind of brown in color. As to coming 
down this street here going west, the street is thirty-eight and four-tenths 
feet wide from one curb to the other. I don’t think the original bridge 
as constructed there had any sidewalks. The guard rails on either side 
of the bridge were originally on the outside of the bridge. Subse 
quently, under the administration of Mr. Lee, who was city engineer, 
the city undertook to construct two sidewalks, one on either side of 
the bridge. The one on the south side, they left the original guard 
rail, and post, as they were constructed; and then they built a sidewalk 
with an ordinary curbing some six Inches above the traveled way of 
the street. When they went to the north side, they left the original 
guard rail and posts where they were, and undertook to build the side 
walk on the north side of the original guard rail; and in so doing, they 
changed the general direction of the street, thereby leaving this guard 
with an ordinary curbing some six inches above the traveled way of 
the street. I stated that in my opinion this bracket sidewalk on the 
north side of the street was not strong enough to hold up vehicles. It 
eould be made strong enough.” 

E. L. Mason, testified, in part, as follows: 

“Have lived in Charlotte about 23 years. Was an alderman of the 
city for eight years. I remember the time that the city constructed the 
sidewalks on the north and south sides of this Seventh Street bridge. 
I was an alderman at that time, being chairman of the finance com- 
mittee. While that work was being done I sometimes drove across that 
bridge, going to and from home, and observed what was being done. As 
this work of construction of the sidewalk across the bridge progressed 
I noticed that the pilasters and guard rails on the north side of the 
bridge were left out in the street. I took that up with the board at 
its next meeting and stated to the board that work was being allowed 
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to be done—that those pilasters and columns were extending out in the 
street. After I gave the board that information no order was made 
for the removal of those pilasters and guard rails from the traveled way 
of the street. The pilasters and guard rails are located, and were 
located at the time this young man was injured, just as they were when 
I notified the board of the facts that I have narrated.” 

Osmond L. Barringer, testified : 

“T was an alderman of the city of Charlotte. I think it was 1914, 
1915 and 1916. Prior to the time Mr. Graham was injured at this 
Seventh ‘Street bridge I had knowledge of the condition or location of 
the pilasters and guard rails on the north edge of the traveled way of 
that bridge. JI observed that the west end abutted about 24 inches into 
the traveled way of the road; extended out beyond the straight curb line, 
if it had been extended; that the east end of it was about flush. In 
consequence of that observation on my part I notified Mr. Wearn, who 
was at that time Commissioner of Buildings, or Commissioner of Pubhe 
Works. I told him the guard rails on Seventh Street bridge projected 
out into the street. I don’t remember if I told him exactly how far. 
That was in the fall of 1917.” 

Dr. Jas. R. Alexander, testified, in part: 

“Before this accident I noticed the position of the pilasters and the 
guard rail on the north side of the street to this extent, in passing there, 
IT came near running into it. The pilasters are on the right-hand side of 
the street. After the accident I made an examination of the premises, 
the next day. The west pilaster is about twenty-four inches into the 
street. The east pilaster is about twelve to fifteen inches from the curb 
into the street. There were holes in the street between the car tracks, 
between the two car tracks, way up on the east side of the bridge. As 
vou get ‘down to the bridge there was a large hole in this right-hand 
track. It extended from track to track about three feet long and four 
or five inches deep; along by the car track was a small hole; there were 
some other holes right near the car track and some near the cement. 
There were also holes in the bitulithic. The holes in the north side of 
the track were right by the cement. There was one that I could 
eall a hole, then a sink for draining the water. The next day I ob- 
served the traveled way on the north side of that street with reference 
to those holes; the traveled way was on the north side of that street with 
reference to those holes; the traveled way was on the north side of the 
hole that I have described.” 

There was other testimony for the plaintiff corroborating the evidence 
before set forth. 

The defendant, the city of Charlotte, introduced the following 
evidence: 
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Ordinance of the city of Charlotte, section 408, subsection 40, reading 
as follows: ‘That no one shall ride or jump onto any vehicle with- 
out the consent of the driver thereof; and no person, when riding, shall 
allow any part of his body to protrude beyond the limits of the vehicle, 
nor shall any person hang onto any vehicle whatsoever.” 

The notice of claim to the city of Charlotte is not set out in full, 
as we think it is a substantial compliance with the law. 

The defendant introduced section 133 of chapter 342 of the Private 
Laws of 1907, which conferred upon the Board of Public Service of 
Charlotte the following power: “That said board of publit service 
shall have full power and authority, under the ordinances of the board 
of aldermen, to grade, pave, macadamize and otherwise permanently 
improve for travel and drainage, any street, sidewalk and public alley 
of said city; to put down curbing, cross drains and crossings on the 
same; to lay out and open any streets, or widen those already opened, 
and make such improvements thereon as the public convenience may 
require.” ) 

It also introduced section 219 of its City Code, which abolished the 
board of public service and transferred all of its power and authority 
to the Executive Board, to consist of five. The defendant introduced 
two members of this board, to wit: Dr. J. A. Austin and Mr. J. E. 
Morris. 

Dr. Austin, testified, in part: 

“At the time that spot was taken into the city, and that street 
widened, I was on the executive board. I had something to do with 
the supervision of the work of putting this sidewalk down on the 
north side, it was put down during our administration. Those things 
were ordered by the board of aldermen, were laid out by the city 
engineer, and the board of aldermen made the order and we, just as 
a set of commissioners, executed that order. I know how the side- 
walk on the north side was constructed. Mr. Lee, the city engineer, 
made a plan of the bracket that extended from the end of the bridge. 
This end of the bridge stopped here. The bridge goes practically with 
that sidewalk, or the inside curbing. That leaves those barriers stand- 
ing up. There was nothing over that to support the sidewalks, and 
they put in some brackets to support that for pedestrians. The brackets 
on the north side were put into the cement. We leit those concrete 
posts and railings in the same position they were in before the street 
was widened. As to why we left those posts and railings in their posi- 
tion on the north side, I will say I went down there while they were 
putting in the construction of that sidewalk. Just as they finished it, 
Mr. Morris and myself went down, and we saw the barriers there, and 
they are very nearly on the curb line—eighteen inches off on the west 
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line, and thirteen inches on the east end, and we, knowing that the 
flimsy sidewalk was there, and in that day, horses were very scary 
of automobiles and street cars, and there was a considerable amount 
of travel at the intersection of Seventh Street and Central Avenue, 
which made a heavy travel, and we thought for the safety of the public, 
we better leave them there. They were large, and very easily seen. If 
a horse got scared of a street car, and we knew if a horse jumped over 
on the sidewalk, it would break, and that was our idea in leaving them 
there.” 

Mr. Morris, testified: 

“We didn’t do anything in reference to those posts and railings. We 
didn’t move them because we thought it would be safer to leave them 
there, than to take them away, for the traveling public. We thought 
that on account of the way the sidewalk is constructed. That is about 
all I know of that. The sidewalk was built on brackets, and that is 
the condition we found, and to have taken down these posts, in our 
opuuons someone else mot have thought different—it was safer to 
leave them.” 

The jury was permitted to go out and examine the premises in the 
day-time, in company with the sheriff and nobody else to be present 
but the jury and sheriff, to make such examination as they desired. 
Then they were permitted to go there in the night-time, about eleven 
o’clock, in a truck, situated as nearly as possible as the plaintiff was 
on the night of the injury, and approach the bridge from the east, and 
make such examination and investigation as they desired, with reference 
to the conditions as they obtain in the night-time, with reference to the 
location of the lights, and being able to see the posts, etc., with the 
understanding that it was admitted that if the jury should find as a 
fact that there were holes in the street at the time of the injury as 
described by the plaintiff’s witnesses, or any of them, and that they 
are not there now, that they have since been filled up by the city. 

The issues submitted to the jury and answers were: 

“1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff, by his own negligence, contribute to his said 
injuries, as alleged in the answer? Answer: No. 

3. What damages is the plaintiff entitled to recover? Answer: 
$6,000.” 

The plaintiff moves the court to set aside the verdict on the third 
issue upon the ground that from the undisputed evidence it is manifestly 
grossly inadequate ; so much so that it is contrary to all the evidence 
in the case, and is unsupported by any of the evidence in the case. 
Motion overruled. Exception. 

42—186 
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The court signed the judgment in the cause tendered by the defendant 
to which the plaintiff excepted. 

Usual appeal entries. 

To the foregoing judgment the defendant excepted and appealed. 

Usual appeal entries. 

Attorney for the defendant, after the judgment was signed, stated 
he understood that the attorney for the plaintiff would not tender a 
judgment upon the verdict. With this understanding, the attorney 
for the defendant did prepare a judgment upon the verdict for the con- 
venience of the court and in order to get the record complete presented 
it to the court, but understood that in so doing he would not prejudice 
his rights of appeal and the court was of the same opinion. 

The defendant assigned as error: 

“1, That his Honor erred in overruling the defendant’s motion, for 
nonsuit, made at the close of the plaintiff’s evidence. 

“2. That his Honor erred in overruling the defendant’s motion for 
judgment of nonsuit, made at the conclusion of all the testimony.” 


Cansler & Cansler for plaintiff. 
C. A. Cochran and John M. Robinson for defendant. 


Crarxson, J. Before bringing an action for damages against the 
city of Charlotte, the following is necessary to be done, under the 
amended charter: “No action for damages against said city of any 
character whatever, to either person or property, skall be instituted 
against said city unless within six months after the happening or in- 
flicting of the injury complained of, the complainant, his executors or 
administrator, shall have given to the board of aldermen of said city 
notices of such injury in writing, stating in such notice the date and 
place of happening or infliction of such injury, the manner of such 
infliction, the character of the injury, and the amount of damages 
claimed therefor, but this shall not prevent any time of limitation pre- 
scribed by law from commencing to run at the date of happening or 
infliction of such injury or in any manner interfere with its running.” 
Private Laws 1911, chapter 251, section 15, 

The notice was filed in the time limit and all requisites substantially 
complied with, except on the argument, 1t was contended that the de- 
tails as to such injury “the manner of such infliction” was not sufficient, 
that in the pleading there were more allegations as to the “manner of 
such infliction” than set out in the notice. The notice states: “Which 
injuries were caused and produced by reason of the negligence of the 
city of Charlotte in permitting and maintaining a permanent obstruc- 
tion in Seventh Street in said city, where the same crosses Little Sugar 
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or Town Creek, which obstruction consisted of a large concrete post 
or pillar, which the said city built and permitted for a long time to 
remain entirely in the traveled way of said street beyond the curb line 
of the sidewalk. By reason of which construction, plaintiff while riding 
an auto truck, being driven by a third party, has his legs crushed, broken 
and mangled.” 

“The provisions of the statute prescribing the terms and contents of 
the notice, such as the time and place of the accident, the nature of the 
injury, the defect in the street or highway, or the cause of the injury, 
must be substantially complied with; otherwise, the condition precedent 
to the right to maintain the action has not been performed and the 
action will not lie” 4 Dillon on Municipal Corporations, p. 2819. 

“Generally, the notice must set forth the time, place, cause, and 
character of the injuries sustained. But a substantial compliance with 
the statute is all that 1s required, and the notice need not be drawn with 
the technical nicety necessary in pleading.” McQuillan on Municipal 
Corporations (Vol. VI), section 2718. 

We think the statute was substantially comphed with. The notice 
was sufficient to the governing body of the city, which had ample notice 
of the cause of the injury, and there was nothing to mislead them as to 
the basis of the action. 

On all the evidence, taken in a light most favorable to plaintiff, 1s 
he entitled to recover in this case? We are of the opinion that he can. 

The defendant states: ‘In this appeal, as advancing a single proposi- 
tion, that under well-settled principles of Jaw the plaintiff’s own evi- 
dence shows that this is not a case of liability. They are not seeking 
a new trial. No error is assigned in the admission or rejection of evi- 
dence, and none in the charge of the court.” 

For a better understanding of the contentions of the parties, we 
will have to make repetition of the salient facts as we conceive them to 
be on the record, so as to apply the law to the facts. 

The plaintiff was permanently injured on the night of 11 July, 1919, 
about 11 o’clock, while on a “straw ride” with a party of about 16 young 
people. Sloan (8S. 8.) Sherrill was driving the truck. The upright 
sides of the truck were taken off and automobile cushions were placed 
around the sides to sit on. As they sat on the cushions on the side of 
the truck their feet hung over the sides of the truck. Sloan Sherrill 
and Miss Laura Alexander were riding in the closed cab of the truck, 
Sherrill was sitting on the left side of the cab coming into the city on 
East Seventh Street, and Miss Alexander was sitting on the right. The 
truck was coming into Charlotte on East Seventh Street. The plaintiff 
was riding on the right-hand side of the truck. He was the first one 
on that side, immediately behind the cab, sitting on the side of the truck 
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with his feet hanging down over the side of the truck. The side of the 
truck extended over the wheels 6 or 8 inches on each side. The bed of 
the truck was 6 feet 1 inch wide, the truck was 11 feet and 6 or 8 inches 
long. Sherrill was driving about 15 or 18 miles an hour, and had had 
15 years experience running trucks. It was the first time he had driven 
this truck; it was a new truck. It had kerosene lights, located at the 
end of the cab, standard lights for trucks, and gave light enough for 
careful driving on country roads. He had no license to operate a truck. 
It was dark; the moon had gone down. The nearest street light east 
of the bridge was 565 feet, and from the westerly post of the bridge 
was 162 feet. 

The place where the injury occurred was on Sever.th Street bridge, 
on the right-hand side of the bridge as the city is approached from the 
east. On the bridge there are four concrete posts and two concrete rail- 
ings. From the outside line of the easterly post to the outside line of 
the westerly post is 31.8 feet. The pilasters, or posts, are all square and 
of the same dimensions, and the width as it fronts on the street is 1.6 
feet. The two rails between the posts are about a foot wide, and the 
posts and railings are constructed of concrete, sand and gravel, kind of 
brown color. The concrete posts and foundations jut out into the street 
beyond the curb line, that is the fixed or marked line that separates the 
sidewalk for pedestrians’ travel from the street or vehicle travel. The 
easterly posts and foundation juts, or extends, out into the traveled street 
1 foot and 3 inches, the westerly post and foundation 2 feet. The street 
at the bridge is about 38.4 feet wide, with double track for street cars. 
From the right-hand track, or the northerly side of the right-hand car 
line coming into Charlotte, to the westerly post on the bridge on the 
right-hand side as you come into Charlotte, there is a space of about 
10 feet. The street had a hole in it 8 or 10 inches wide about a foot or 
two feet long and about 144 or 2 inches deep. The truck was going 
along East Seventh Street on the right side of the street, down grade 
towards the bridge. The first post that the truck had to pass jutted out 
into the street 1 foot and 3 inches and the last it had to pass, as the 
truck was going west, the fourth post, jutted out into the street 2 feet. 
To the left of the truck was a double car-line track, the hole was oppo- 
site the posts that jutted out into the street. The sidewalks on either 
side were raised some 4 to 6 inches above the level of the street between 
the curbs. Sherrill said: “As I was driving along, I was just using the 
ordinary precautions of driving, watching the road and seeing if there 
were any rough places, to get out of them. I was looking ahead. It 
was rough. The street had a hole in it, and I turned to miss it. I can’t 
say exactly what the dimensions of the hole were. I would say 8 or 10 
inches wide, about a foot or two feet long, and 14 or 2 inches deep. 
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When I saw that hole I swerved to the right; I don’t think it was but 
very little. I can’t say whether I missed the hole. At the time I did 
not discover that any part of the car had struck the westerly pilaster 
or post. Somebody hollered to me to stop.” No other vehicle was in 
sight. 

Dr. Jas. R. Alexander testified: “As you get down to the bridge there 
was a large hole in the right-hand track. It extended from track to 
track, about 3 feet long and 4 or 5 inches deep; along by the car track 
was a small hole; there were some other holes right near the car track 
and some near the cement. There were also holes in the bituhthic. The 
holes in the north side of the track were right by the cement. T’here 
was one that I would call a hole, then a sink for draining the water.” 

The positions taken by the defendant in its brief are: “(1) The mat- 
ters complained of rested in the discretion of the city officials and cannot 
be made the basis of an action; (2) the barrier was not such a defect 
of construction as to render the city liable for failure to remove.” 

What is the legislative power given to the city of Charlotte in refer- 
ence to streets? Under “Municipal Corporations” we have C. &., sec. 
2675, which is as follows: “The board of commissioners shall provide 
for keeping in proper repair the streets and bridges in the town, in the 
manner and to the extent they may deem best; may cause such improve- 
ments in the town to be made as may be necessary,” ete. 

“The board of commissioners may pass laws for abating or preventing 
nuisances of any kind and for preserving the health of the citizens.” 
C.S., 2676. 

Private Laws of 1997, ch. 342, sec. 183, amended charter of city of 
Charlotte, is as follows: “That said board of public service shall have 
full power and authority, under the ordinances of the board of alder- 
men, to grade, pave, macadamize, and otherwise permanently improve 
for travel and drainage any street, sidewalk and pubhe alley of said 
city; to put down curbing, cross drains and crossings on the same; to 
lay out and open any streets, or widen those already open, and make 
such improvements thereon as the public convenience may require.” 
This power was transferred by legislative enactments to an executive 
board to consist of five, and is now under authority of the governing 
body of the city of Charlotte, consisting of three officials. 

The defendant contends that its only duty under the statute 1s to 
repair, and it is not liable for methods of construction, as the city offi- 
cials must exercise their judgment and discretion. .1ae power given 
by the law relating to the city is in the general State law above to 
“provide for keeping in proper repair the streets . . . may cause 
such improvements in the town to be made as may be necessary.” In 
the special act above “permanently improve for travel and drainage any 
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street, . . . to put down curbing,” etc. Under the above law it is 


the duty of the city to “repair,” to make necessary “improvements,” 
‘permanently improve for travel,” etc. The duty imposed by the stat- 
utes, in clear inference, is to both construct and repair. The city has 
the right to put down curbing, open streets, widen those opened, and 
nowhere in the above statute does it permit obstructions. 

Black in his Law Dictionary defines the word “improvement” a valu- 
able addition made to property (usually real estate) or an amelioration 
in its condition, amounting to more than mere repairs or replacement 
of waste, costing labor or capital, and intended to enhance its value and 
utility or to adopt it for new or further purposes. 

In the instant case the heavy obstructions jutted out into the street 
beyond the curb line on the east side one foot and three inches and on 
the west side two feet. Nowhere in the acts is discretionary power given 
to the city to put obstructions in the street—power is given to “put 
down curbing,” etc. The contention of defendant is not borne out by 
the meaning and language of the legislative power given. 

In Dillon v. Raleigh, 124 N. C., 184, the North Carolina Railroad, 
with knowledge of the city of Raleigh, “was permitted to enter the cor- 
porate limits of defendant city and to cross its streets, and it did cross 
said street about fifteen feet above the level of the street. The railroad 
runs diagonally across the street, and its stringers are supported by four 
sets of upright posts or benches standing in the street. These benches 
are ten or twelve feet long and about twelve feet apart. They stand at 
right angles with the railroad stringers and form an acute angle of 
forty-five degrees with the direct course of the street. The plaintiff, 
with another lady, was driving a gentle horse along said street in the 
direction of the railroad crossing, when suddenly the horse became 
frightened, without any known cause, and dashed through said benches, 
and the buggy struck the far-off corner of one of them, and the injury 
complained of was the result.” Faircloth, C. J., said: “The main ques- 
tion presented to this Court is, ‘Is the city defendant liable in damages 
to the plaintiff for alleged injury?’ In some jurisdictions liability in 
such cases is implied at common law, but in many of the different States, 
perhaps in all, we find the matter regulated by special or general statu- 
tory provisions. In our State, The Code, sec. 3803 (now C. S., 2675) 
enacts that the commissioners of towns and cities ‘shall provide 
for keeping in proper repair the streets and bridges in the town, in the 
manner and to the extent they may deem best,’ ete. And section 3802 
(now 2676) says ‘They may pass laws for abating or preventing nui- 
sances of any kind, and for preserving the health of the citizens.’ The 
duty and power of the municipality thus appear to be ample and com- 
plete. If any person shall unlawfully erect an obstruction or nuisance 
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in the streets of a city, and the town authorities shall permit it to re- 
main an unreasonable length of time, the town and the tort-feasor are 
jointly and severally liable to the traveler for an injury resulting there- 
from, without any fault on his part. ‘The question of primary and 
secondary liability 1s for the offending parties to adjust between them- 
selves. The injured party shall have his remedy against either, as they 
fall under the rule as to joint tort-feasors. Burwell on Personal In- 
juries, sec. 190.” 

“Entire highway belongs to, public—Purpresture—Nutsance per se. 

“Public highways belong, from side to side and end to end, to the 
public, and any permanent structure or purpresture which materially 
encroaches upon a public street and impedes travel is a nuisance per 
se, and may be abated, notwithstanding space 1s left for the passage of 
the public. This is the only safe rule, for if one person can permanently 
use a highway.for his own private purposes, so may all, and if it were 
left to the jury to determine in every case how far such an obstruction 
might encroach upon the way without being a nuisance, there would 
be no certainty in the law, and what was at first a matter of small con- 
sequence would soon become a burden not only to adjoining owners, but 
to all the taxpayers and the traveling public as well. Thus expediency 
forbids any other rule. But even if it did not, the rule is well founded 
in principle, for it is well settled that the public is entitled not only to 
a free passage along the highway, but to a free passage along any por- 
tion of it not in actual use of some other traveler.” Elliott on Roads 
and Streets, 2d Vol., see. 828. 

The city authorities of Charlotte, under its charter and C. 8., 2675, 
supra, are given discretionary power to lay out and open streets, widen 
those opened, improve them as the public convenience may require, to 
grade, pave, drain, macadamize and otherwise permanently improve for 
travel any of the streets, and to put down curbing. The governing body 
of the city, in carrying out this discretion, cannot, when they improve 
the streets and construct the bridges and drains, fix the curb lines, leave 
an obstruction or nuisance which materially encroaches on the travel 
way. The general public is entitled to the entire way unobstructed. 
This does not mean that in opening the streets or improving them in 
their discretion they cannot make necessary center plots or parks, but 
when this is done, and the curb lines established, the way for travel 
must be left in a condition that is reasonably safe, so as not to unneces- 
sarily endanger or impede travel. At common law any unnecessary or 
unauthorized obstruction that unreasonably incommodes or impedes the 
lawful use of a street or highway is a rivisance. These traveled ways 
must be made and kept in repair and made reasonably safe and con- 
venient for the public. In the present day this duty 1s more incumbent, 
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as the highways and streets are now used for quicker travel by truck 
and automobile, and obstructions are necessarily more dangerous. 

We think the position taken here is borne out by a long line of de 
cisions in this State. Bunch v. Hdenton, 90 N. C., 481; Russell v. Mon- 
roe, 116 N. C., 720; Fitzgerald v. Concord, 140 N. C., 112; Brown v. 
Durham, 141 N. C., 252; White v. New Bern, 146 N. C., 449; Revis v. 
Raleigh, 150 N. C., 353; Johnson v. Raleigh, 156 N. C., 271; Bailey v. 
Winston, 157 N. C., 252; Styron v. R. R., 161 N. C., 78; Darden v. Ply- 
mouth, 166 N. C., 492; Bell v. Greensboro, 170 N. C., 179; Sehorn v. 
Charlotte, 171 N. C., 541; Dowell v. Raleigh, 173 N. C., 202; Ridge v. 
High Point, 176 N. C., 421; Barley v. Asheville, 180 N. C., 645. 

As was said by Hoke, J., in Fitzgerald v. Concord, supra: “The town, 
however, is not held to warrant that the condition of its streets, ete., 
shall be at all times absolutely safe. It 1s only responsible for negligent 
breach of duty, and, to establish such responsibility, it is not sufficient 
to show that a defect existed and an injury has been caused thereby. It 
must be further shown that the officers of the town ‘knew or by ordi- 
nary diligence might have discovered, the defect, and the character of 
the defect was such that injuries to travelers therefrom might reason- 
ably be anticipated.’ ” 

The defendant contends that the present case is analogous to the Rol- 
lins and Sandlin cases. We do not think that the facts and law, as set 
forth in the case of Rollins v. Winston-Salem, 176 N. C., 411, are in 
conflict with the position taken in the instant case. In that case, a water 
hydrant—something for the protection of all the inhabitants of the 
eity—a public necessity, with nowhere else convenient to be located, 
was not put on the traveled street-way for vehicles, but the “evidence 
discloses that this hydrant, like other hydrants in this city, was placed 
in the edge of the sidewalk next to the curb and just far enough from 
the curb so that the part of the hydrant to which the hose was to be 
attached would clear the driveway.” The sidewalk at this point is some 
7 or 8 feet wide and is paved from property line to curb with concrete. 
The hydrant was 81% inches thick and the side of the hydrant farthest 
from the outside of the curb was 1514 inches. A space of 6 to 7 feet of 
sidewalk was left for pedestrians. It was also in evidence that at Peter- 
son Avenue, 316 feet away, and at White Street, 468 feet away, there 
was a high-power electric light. There was evidence that the injury was 
at night and on account of the presence of a tree near the hydrant and 
the distance from the street hghts it was dark. Allen, J., in that case 
said: “Persons using the sidewalk are required to take notice of these 
conditions and of the*uses to which the sidewalks may legitimately be 
put. They ‘must take notice of such structure as the necessities of com- 
merce or the convenient occupations of dwelling-houses’ require. Russell 
v. Monroe, 116 N. C., 727.” 


N.C.] . FALL TERM, 1923. 665 
GRAHAM v, CHARLOTTE. 


We do not think the position taken by this Court in Sandlin v. Wil- 
mington, 185 N. C., 257, is in conflict with the case at bar. That case 
holds “A municipal corporation is not authorized to maintain a nuisance 
(defective sewer causing vile and sickening odors), and an action will 
lie against it for damages to property resulting therefrom, regarded and 
dealt with as an appropriation of the property to the extent of the in- 
jury that he has thereby received.” Injury to health not allowed in 
that line of cases are distinguishable from the instant case. | 

The most serious contention of the defendant is found in its third 
reason why the plaintiff should not recover: 

“The plaintiff’s own evidence shows him guilty of such contributory 
negligence as to bar his recovery. It is admitted that the plaintiff was 
riding with his feet and legs hanging over the side of the truck. It is 
also conceded that the following ordinance was in effect in the city of 
Charlotte: 

“That no one shall ride or Jump onto any vehicle without the con- 
sent of the driver thereof; and no person, when riding, shall allow any 
part of his body to protrude beyond the limits of the vehicle, nor shall 
any person hang onto any vehicle whatsoever.’ ” 

The bed of the truck, which extends further out than the fender, 
struck the heavy post, and the first person sitting on that side was the 
plaintiff and he was crushed. His foot was practically cut off, he lost 
a limb, and, from the evidence, is a cripple for hfe. The upper post 
that he was crushed against is nearly a foot further out from the curb 
line into the street than the first post that juts out one foot and three 
inches into the street beyond the curb line, which the truck first passed 
on its way going west. Under all these facts and circumstances in this 
case, under proper instructions to the jury by the court below, and there 
being no exceptions to same (the instructions are taken to be without 
error), the jury found that the plaintiff was injured by the negligence 
of the defendant, and that the plaintiff, by his own negligence, did not 
contribute to his injuries. Conceding that Sherrill, the driver of the 
truck, was negligent, which the evidence does not show, 1t has been re- 
peatedly held by this Court, and stated as a general rule, “that the negli- 
gence of the driver of an automobile will not be imputed to one who is 
a passenger therein, unless such passenger be the owner of the car, or 
unless he exercise some kind of control or authority over the driver.” 
White v. Realty Co., 182 N. C., 538, and cases cited. 

The facets disclosed in this case show that Sherrill was driving the 
truck; the plaintiff was a passenger; that Sherrill was driving within 
the speed limit allowed by law and about 11 o’clock at night, for the 
lack of lights at the obstructions, it was dark, the moon had gone down. 
One city light was 565 feet away, the other 162 feet away. He could 
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not see the posts or obstructions on the bridge. He was coming along 
East Seventh Street, down hill, towards the city to cross the bridge 
where the heavy obstructions were located. Could not see the posts or 
pilasters, did not know they extended into the traveled way of the street 
beyond the curb line. The way he was going the first post was one foot 
and three inches in the street and the last one was two feet. He passed 
the first and hit the last one furthest into the traveled way. He was 
driving on the right-hand side of the road, the way the law required. 
The posts were kind of brown color. Two ear tracks extended across the 
bridge. Hole in the street between the car tracks on the east side of the 
bridge. As you get down to bridge, large hole in right-hand track, ex- 
tended from track to track, 3 feet long and 4 or 5 inches deep, also along- 
side track a small hole, other holes and a sink for draining the water. 
These holes were on the traveled way of Sherrill near the posts or pilas- 
ters of the bridge. As he drove over the bridge, Sherrill turned to miss 
the hole and the truck struck the westerly post or pilaster. 

The defendant contends that, as a matter of law, the plaintiff was vio- 
lating a valid town ordinance—“No person, when riding, shall allow 
any part of his body to protrude beyond the limits of any vehicle”; that 
this made the plaintiff guilty of negligence per se, and he could not re- 
cover. The plaintiff says if that be true, it is for the jury, under all 
the facts and circumstances, to say if this violation of the ordinance was 
the proximate cause of the injury. 

We think the position taken by Brown, J., in Taylor v. Stewart, 172 
N. C., 204, is the correct one: “The plaintiff sues to recover for the 
death of his child, who was run over and killed by an automobile belong- 
ing to the defendant J. W. Stewart. At the time the car was being 
operated by James Stewart, the son of said J. W. Stewart, a lad of 
thirteen year's of age. A colored chauffeur, who had been sent out with 
the car by the owner, was sitting beside the lad. His Honor charged the 
jury that under the law of North Carolina it was a misdemeanor for 
a person under the age of sixteen to drive an automobile upon any high- 
way or public street, and that it is a circumstance from which the jury 
may infer negligence, and that it does not necessarily follow that the 
jury shall conclude it was negligence, but that it is a circumstance to go 
to the jury. In this his Honor erred. He should have instructed the 
jury that it is negligence per se for the defendant James Stewart to have 
driven the machine in violation of the statute law of the State. Zageir 
v. Southern Express Co.,171 N. C., 692; Paul v. R. R., 170 N. C., 231; 
Ledbetter v. English, 166 N. C., 125. It does not follow, however, that 
the defendant is hable in damages, for the plaintiff must go further and 
satisfy the jury by a preponderance of the evidence of the fact that such 
negligence was the proximate cause of the death of the child. This 
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question of proximate cause has been much debated, and a very helpful 
and enlightening opinion upon the subject has been written by Mr. Jus- 
tice Allen in Paul v. BR. R., supra. Where the facts are all admitted, and 
only one inference may be drawn from them, the Court will declare 
whether an act was the proximate cause of the injury or not. But that 
is rarely the case, and, as 1s said by Mr. Justice Strong in Rh. R. v. Kel- 
logg, 94 U. S., 469: ‘What is proximate cause of an injury is ordinarily 
a question for the jury. It 1s not a question of science or legal knowl- 
edge. It is to be determined as a fact in view of the circumstances of 
fact attending it.’ ” 

“The mere fact that the abe of an automobile exceeded that allowed 
by chapter 107, Laws 1913, at the time of collision with a railroad train 
at a public crossing, does not of itself prevent a recovery by the owner, 
where there is evidence of negligence on the part of the railroad, because 
it would, among other things, withdraw the question of proximate cause 
from the jury.” Shepard v. kh. R., 169 N. C., 239. 

“Where the owner of an automobile 1s driving her car upon the streets 
of a city in violation of an ordinance requiring a license, and the 
machine is injured by the backing of an express wagon onto the street 
in such negligent manner as to damage the car, without contributory 
negligence on the owner’s part and which the care of a skillful chauf- 
feur would not have avoided, zt is held, that the violation of the ordi- 
nance will not bar the plaintiff of recovery in her action for damages, 
there being no causal connection between the unlawful act and the dam- 
ages sustained.” Zagetr v. Express Co., 171 N. C., 692. 

“Where a railroad company has provided a gate at a public street 
crossing of a town to be let down for the protection of vehicles, ete., 
from passing trains, and it has been shown that the employee in charge 
has negligently let down his gate in front of an automobile too suddenly 
for the driver and owner to stop, and has caused him to deflect his 
course to the damage of the machine and his own injury, without negh- 
gence on his part, the fact that the driver was at the time exceeding the 
statutory speed limit, and was therefore guilty of a misdemeanor, does 
not alone bar his recovery, such being dependent upon the question as 
to whether his act was the proximate cause of the injury. Lloyd v. 
kh. R., 151 N. C., 536, where the statute itself is made the basis of the 
injury, cited and distinguished.” Hinton v. Rk. &., 172 N. C., 587. 

Defendant had abundant notice of the obstruction. The obstruction 
jutting out into the travel-way was called to the attention of the proper 
officials of the city of Charlotte at the time the street was being 1m- 
proved. They were allowed to remain after notice. The obstructions 
jutting out into the travel-way from the curb line was in itself notice. 

From a careful review of the entire record, we can find 

No error. 
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SOUTHEASTERN EXPRESS COMPANY y. CITY OF CHARLOTTE. 


(Filed 20 December, 1923.) 


1. Taxation—Payment—Protest—Statues, 


To test the legality of a tax imposed, the taxpayer should pay the 
same and sue to recover it in accordance with the provisions of C. S., 
7979. 


2, Taxation—Municipal Corporations—Cities and Towns-—-Express Com- 


panies—Statutes—Automobiles—Motor Trucks—Privilege Tax. 


The tax imposed upon express companies by the provisions of sections 
79, 79a, chapter 34, Public Laws of 1921, being an act to raise revenue, 
payable to the State upon a percentage of their mileage, and in certain 
sums of money to municipal corporations according to population, and 
also a privilege tax to the latter, prohibiting municipalities from col- 
lecting additional taxes thereon, does not include within its intent and 
meaning the tax imposed by section 29, chapter 2, Laws of 1921, in favor 
of municipal corporations for the privilege of operating a motor vehicle 
therein and in transporting property for hire. 


3. Samie. 


Where an express company delivers goods to the consignee in cities, 
this service is in addition to that in smaller places, where deliveries 
are not so made, for which additional service compensation is included 
in itS general express charges, and comes within the intent and mean- 
ing of chapter 2, section 29, Public Laws 1921, authorizing a tax of not 
exceeding $50 for each motor truck operated within the municipality. 


4. Same—Courts—Judicial Knowledge. 


The courts will take judicial notice that express companies do not 
deliver freight to the consignees in small places as they do in larger 
cities, and that in the latter the large express trucks employed in this 
service are damaging to the streets, which the municipality is obliged 
by statute to keep in proper repair for the benefit of its citizens. 


5. Taxation—Constitutional Law—Commerce—Discrimination. 


A statute permitting a municipal corporation to impose a tax on all 
express companies alike for delivering goods by trucks to consignees in 
a city, is uniform in its application, comes within the police powers of 
the State, and is not contrary to the Constitution in relation to either 
intrastate or interstate commerce, and the imposition of a tax therefor 
not to exceed $50 on each motor truck is held to be reasonable. 


APPEAL by plaintiff from Harding, J., at September Term, 1923, of 
MECKLENBURG. 
This is a civil action. It was agreed by the parties to the action that 


the 


complaint, answer and judgment of the court below, exceptions and 


assignments of error, shall constitute the case on appeal to this Court. 
The complaint alleges: 
“First. That the plaintiff is, and was at the time hereinafter men- 
tioned, a corporation organized and created by and under the laws of 
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the State of Alabama to conduct the business of an inter- and intrastate 
express company; and was at such times engaged in its business as an 
express company in the city of Charlotte, State of North Carolina, 
under the laws of the State of North Carolina. 

“Second. That defendant was, and now is, a municipal corporation 
chartered and organized as such, by and under the laws of the State of 
North Carolina. 

“Third. That defendant has levied and collected from plaintiff the 
sum of seventy-five dollars ($75), the maximum lheense and privilege 
tax provided for in ‘An Act to Raise Revenue,’ same being ‘The Public 
Laws of North Carolina for the Year 1921,’ sections 79 and 79a. 

“Fourth. That in addition to the lcense and privilege tax levied and 
collected as aforesaid, the defendant, under section 4, subsection b, of 
an ordinance known as The Revenue Ordinance, and entitled: 

“ “An ordinance—levying, assessing, imposing, and defining the license 
and privilege taxes of the city of Charlotte for the fiscal year beginning 
1 June, 1922, and ending 31 May, 1923.’ Read, approved and adopted 
13 June, 1922——has levied and collected a license tax of $25 on each of 
seven motor vehicles used and operated by the plaintiff in the conduct 
of its business as an express company in the city of Charlotte, making 
a total additional tax of $175. 

“Fifth. That plaintiff has paid the additional license tax of $25 on 
each motor vehicle so used by it in the city of Charlotte, a total tax of 
$175, and notified defendant’s agent, in writing, at the time that said 
tax was paid under protest, and within thirty days thereafter plaintiff 
demanded, in writing, from the defendant the return of said tax and 
that said tax has not been refunded within ninety days from the time 
of payment; the defendant is still in possession of said tax and refuses 
to repay or to refund said tax. 

“Sixth. The plaintiff alleges and contends that the levy and collec- 
tion by the defendant of the heense tax of $25 on each of the seven motor 
vehicles used by plaintiff in the conduct of its business, as an express 
company, in the city of Charlotte is unlawful and void, for that chapter 
34 of the Public Laws of 1921, entitled, ‘An Act to Raise Revenue,’ 
defines and limits the power and authority of the defendant to levy 
license and privilege taxes, and defendant is and was without lawful 
power to levy and collect said license tax.” 

The answer admits all of the allegations of the complaint except para- 
graph 6, which is denied. 

The judgment of the court below was as follows: 

“This cause coming on to be heard before his Honor, W. F. Harding, 
at the September Term, 1923, of the Superior Court of Mecklenburg 
County, and being heard upon the pleadings and the arguments of the 
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counsel for plaintiff and for defendant, and it appearing to the court 
that the tax in question is authorized by law and that the plaintiff is 
not entitled to recover: It is, therefore, ordered, adjucged and decreed 
that the action be dismissed and that the defendant recover of the plain- 
tiff its costs.” 

To the foregoing judgment the plaintiff excepts. The exception was 
overruled, and the plaintiff assigns as error the judgment rendered, for 
that it 1s contrary to law, and appeals to this Court. 

After the argument of this case in the court here, it was agreed be- 
tween the parties that the Revenue Ordinance for the city of Charlotte 
for the year 1 June, 1922, to 31 May, 1923, referred to in the pleadings, 
be a part of the record of the case. 


FY. M. Shannonhouse and T. W. Hawkins, Jr., for plaintiff. 
Carrie L. McLean and C. A. Cochran for defendant. 


Crarxson, J. The plaintiff paid the tax levied by the city, in ac- 
cordance with the statute, and sued to recover the money. C. S., 7979. 

This suit is brought on the ground that defendant has levied and col- 
lected from plaintiff the sum of seventy-five dollars ($75), the maximum 
privilege or license tax provided for in “An Act to Raise Revenue,” 
same being “The Public Laws of North Carolina for the Year 1921,” 
sections 79 and 79a. That in addition to the privilege or license tax 
levied and collected as aforesaid, the defendant, under an ordinance 
known as the Revenue Ordinance of the City of Charlotte, has levied 
and collected a leense tax of $25 on each of seven motor vehicles used 
and operated by the plaintiff in the conduct of its business as an express 
company in the city of Charlotte, making a total additional license tax 
of $175. 

Public Laws of North Carolina 1921, ch. 34, “An Act to Raise Reve- 
nue,” is as follows: 

“Sec. 79. That every express company doing business in this State 
shall, on or before the thirtieth day of July in each year, make and re- 
turn to the Corporation Commission a statement of the total number of 
miles of railroad lines over which such express company operates in 
this State; the said Corporation Commission shall certify the same to 
the State Treasurer as a basis for assessment and collection of the tax 
levied in the following schedule: 

“Sec. 79a. Each express company doing business in this State shall 
pay to the State Treasurer an annual privilege or license tax as follows: 
Any such company which earned from its express transportation busi- 
ness not more than six per cent upon its capital invested the previous 
calendar year shall pay at the rate of five dollars ($5) per mile. Any 
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such company which so earned as much as seven per cent and less than 
eight per cent upon its capital invested the previous calendar year shall 
pay at the rate of six dollars ($6) per mile. And any such company 
which so earned eight per cent or more upon its capital invested the 
previous calendar year shall pay at the rate of seven dollars ($7) per 
mile. Any such company not having had previous earnings shall pay 
at the rate of five dollars ($5) per mile: Provided, that no county shall 
levy any tax under this section. There may be levied and collected by 
every incorporated municipality in the State of North Carolina from 
each express company, for the privilege of doing business within the 
municipal limits of said incorporated municipalities, a privilege or 
license tax, to be computed and based on the population of said munici- 
palities, as follows: Incorporated municipalities having a population of 
five hundred people or less, five dollars per annum; incorporated munici- 
palities having a population of five hundred people and not exceeding 
one thousand people, ten dollars per annum; incorporated municipali- 
ties having a population of one thousand and not exceeding five thou- 
sand people, twenty dollars per annum; incorporated municipalities 
having a population of five thousand and not exceeding ten thousand 
people, thirty dollars per annum; incorporated municipalities having a 
population of ten thousand and not exceeding twenty thousand people, 
fifty dollars per annum; incorporated municipalities having a popula- 
tion of exceeding twenty thousand people, seventy-five dollars per an- 
num: Provided further, that nothing in this section shall be construed 
to authorize the imposition of any tax upon interstate commerce, or 
upon any business transacted for the Federal Government.” 

The above act says: “There may be levied and collected by every in- 
corporated municipality in the State of North Carolina, from each ex- 
press company, for the privilege of doing business within the municipal 
limits of said incorporated municipalities, a privilege or license tax,” ete. 

Public Laws 1921, ch. 2, sec. 29, 1s as follows: 

“See. 29. The foregoing fee shall be paid to the Secretary of State 
at the time of issuance of said registration certificates, permits, or 
licenses. They shall inelude all costs of registration, issuance of per- 
mits, licenses, and certificates, and the furnishing of registration plates, 
and shall be in lieu of all other State or local taxes (except ad valorem), 
registration or license fees, privilege taxes, or other charges: Provided. 
however, a county, city, or town may charge a license or registration fee 
on motor vehicles in the sum of one dollar ($1) per annum: Provided 
further, that no county, city, or town shall charge or collect an addi- 
tional fee for the privilege of operating a motor vehicle, either as chauf- 
feur’s or driver’s license: Provided, nothing herein shall prevent the 
governing authorities of any city from regulating, licensing, controlling 
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of chauffeurs and drivers of any such car or vehicle, and charging a 
reasonable fee: Provided further, that any city or town may charge a 
license not to exceed fifty dollars ($50) for any motor vehicle used in 
transporting persons or property for hire in lieu of all other charges, 
fees, and licenses now charged.” 

The above act says: “Provided further, that any city or town may 
charge a license not to exceed fifty dollars ($50) for any motor vehicle 
used in transporting persons or property for hire in lieu of all other 
charges, fees, and licenses now charged.” 

The municipalities that have paved or dependable streets are at 
heavy expense to make repairs and improvements. The Legislature, 
to reimburse the cities for their large outlay for repairs and improve- 
ments, made necessary from the use of the streets by motor vehicles, 
passed the above act. The owners of motor vehicles who charge for 
transporting persons or property, the municipalities are given a right 
to “charge a license not to exceed $50 for any motor vehicle used in 
transporting persons or property for hire in lieu of all other charges, 
fees and licenses now charged.” | 

The Revenue Ordinance of the city of Charlotte imposes the fol- 
lowing tax: 

Express COMPANIES 


FLO OVC IUG ANC bikes onacsaniavicsettosy unmade tes icine tie WS olemtctalan aie ohemndanland ade $ 75.00 
And in addition, on each express wagon or truck operated on 
publie streets of the city a tax Of... eee 25.00 


From the State Revenue Act it is clear that the $75 tax is levied 
for the privilege of doing business, etc. 

It will be noted that the Revenue Act makes the tax for doing busi- 
ness fixed according to population. In an incorporated municipality 
having a population of 500 or less $5, ete. The intent of this act above 
mentioned clearly indicates that the “privilege of doing business” of 
the express companies would ordinarily mean a delivery to the con- 
signee at the place of business or depot of each express company in 
each municipality where they do business, and not by truck to the 
home or place of business of the consignee. The scale of tax according 
to population seems to be imposed with that intent. 

“The courts take judicial notice of the general course of business 
and the usual method of transacting it. Judicial notice will be taken 
of the community’s standard of prudent business methods, and of the 
ordinary rules and necessities of business, of such matters connected 
with a business which is one of the main enterprises within the juris- 
diction as are common knowledge to all of the people of the jurisdic- 
tion.” 23 C,. J., 62. 


N. C.] FALL TERM, 1923. 673 


EXxprRESss Co. v. CHARLOTTE. 


In the smaller municipalities it is a matter of common knowledge 
that the express companies have no truck or delivery wagon. The 
delivery of goods, wares and merchandise are made to the express com- 
pany, just like they are to a railroad company by the consignor; the 
express company and the railroad company, when the goods reach their 
destination, notify the consignee. 

In the larger municipalities, where the express companies have to 
compete to some extent with the parcel post, and these municipalities 
have paved or dependable streets, the express companies at their option 
deliver by truck. 

The ordinary “privilege of doing business” is confined under the 
statute to goods, wares and merchandise handled in the place of busi- 
ness in each locality of the respective express depots. ‘To deliver the 
goods, wares or merchandise from the place of business or depot of 
each express company to the consignee requires the use of trucks. These _ 
trucks are a continual wear and tear to the streets of the municipalty. 
As a matter of common knowledge the “hire” for this delivery by truck 
over the streets from the place of business or depot to the residence or 
business place of the consignee takes additional employment of labor, 
time and truck conveyance, and naturally an extra sum is put on the 
charge for carrying these goods, wares, and merchandise for this extra 
service. 

The Legislature passed the act before mentioned allowing the munici- 
palities to charge a license not to exceed $50 for any motor vehicle 
used in transporting property for hire. Black in his Law Dictionary 
defines “hire” as “compensation for the use of a thing or for labor or 
services,” ‘The express company gets extra compensation to pay the 
additional labor and use of the truck to deliver the goods, wares, and 
merchandise from the local place of business or depot of the express 
company to the consignee at his place of business or his home. It was 
stated on the argument of this case, and not controverted: “The two 
express companies doing business in Charlotte operate on the streets of 
the city more than a score of heavily built trucks, each weighing 4,800 
pounds, and with carrying capacity of four or five thousand pounds. 
These trucks are operated almost continuously throughout the day, many 
of them practically all night, in delivering goods and in meeting trains 
that come in every day, including Sundays, and at practically all hours 
of the day and night. There is no limit to the number of such trucks 
they may operate. For this privilege the city is asking that the express 
companies pay a license tax of less than seven cents per day per truck, 
for registration, regulation, and the damage that is done to the streets, 
for such police supervision as is required,” or $25 a year on each truck. 

43—186 
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It is contended by the defendant that the service rendered by the 
express company is a unit, and in the conduct of interstate and intra- 
state business the tax on the trucks is unconstitutional and void. The 
State gave power to the city to levy a tax for “doing business,” the 
uniform ordinary business of an express company. In the instant case 
the company goes beyond its ordinary business of having depots and 
places of business in municipalities and starts a new line of more effi- 
clent endeavor and, in this change from the ordinary “doing business,” 
sees fit to deliver for compensation or hire the goods, wares and mer- 
chandise received by it in its place of business or depot to the con- 
signee at his place of business or residence. In doing this it uses seven 
heavily built trucks, each weighing 4,800 pounds, with carrying capacity 
of four or five thousand pounds, and uses these heavy trucks day and 
night, including Sundays, and to pay for the wear and tear of these 
trucks on the streets, which the city is in duty bound to keep in repair, 
the city has imposed a tax of $25 a year on each truck for the privilege 
of operating motor trucks upon the streets of the city. This power is a 
police regulation and is constitutional. 

Dalton v. Brown, 159 N. C., 175, lays down the following: 

“The only constitutional restriction upon the power of the Legisla- 
ture in classifying vocations and laying a tax of a dierent amount 
upon the different occupations is that the tax shall be uniform upon 
all in each classification. 

“An act authorizing a levy of a tax of two cents per mile on each 
1,000 feet of mill logs, lumber, or other heavy material hauled by ‘any 
lumber company, corporation, person or persons engaged in the lumber 
business’ and using the public roads of a certain county, is not the levy 
of a property tax, which is required to be uniform and ad valorem, but 
a taxing of a particular vocation, which is uniform in its application 
to that class, 1s without discrimination therein, and not in contravention 
of the Fourteenth Amendment of the Federal Constitution, or of Article 
V, section 3, and Article I, section 17, of the Constitution of North 
Carolina. 

“The levying of a tax upon those hauling mill logs, ete., upon a public 
road of a certain county is within the discretionary power of the Legis- 
lature, and comes within its police power, with which the Fourteenth 
Amendment to the Federal Constitution does not interfere.” S. v. Hollo- 
man, 189 N. C., 648; S. v. Bullock, 161 N. C., 225; 8. v. Taylor, 170 
N.C., 695; S. v. Kelly, ante, p. 371. 

In Kane v. New Jersey, 242 U. S., 160, Mr. Justice Brandeis says: 
“The power of a State to regulate the use of motor vehicles on its high- 
ways has been recently considered by this Court and broadly sustained. 
It extends to nonresidents as well as to residents. It includes the right 


Wr 
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to exact reasonable compensation for special facilities afforded as well 
as reasonable provisions to insure safety. And it 1s properly exercised 
in imposing a license fee graduated according to the horse-power of 
the engine. Hendrick v. Maryland, 235 U. S., 610; 57 L. Ed., 385; 35 
Sup. Ct. Rep., 140.” 

The tax does not discriminate, 1t is on all express companies alike— 
“All feed out of the same spoon.” 

Clark, C. J., in an exhaustive and learned discussion in Bickett v. Tax 
Commission, 177 N. C., 486, says: “In Mercantile Co. v. Mount Olive, 
161 N. C., 125, it is said: ‘In Lacy v. Packing Co., 184 N. C., 572, the 
above authorities and others are cited, the Court thus summing up the 
law: It is settled that a license tax is unaform when rt 1s equal upon 
all persons belonging to the described class upon which it 1s imposed. 
It is pointed out that the constitutional provision requiring uniformity 
applies only to property, but as to license taxes, 1t quoted with approval 
the following from S. v. Stephenson, 109 N. C., 734 (26 Am. St., 595): 
‘It is within the legislative power to define the different classes and to 
fix the license tax required of each class. All he can demand is that 
he shall not be taxed at a different rate from others in the same occu- 
pation, as classified by legislative enactment. This is stated as a unl- 
versal rule. 1 Cooley on Taxation (3d Ed.), 260. ” 

In the instant case the Southeastern Express Company is using, night 
and day and Sundays, seven of its heavy trucks, weighing and carrying 
capacity of about 9,000 pounds, on the streets of the city of Charlotte. 
The city is bound, under the law, to keep its streets in repair. The city 
in its revenue ordinance imposes a yearly tax of $25 “on each express 
wagon or truck operated on the public streets of the city.” For carrying 
on its large business, the express company only pays $75 a year under 
the State Revenue Act to the city of Charlotte. It is now contesting 
the payment of the $25 a year tax on each truck. It claims that the 
$75 tax for “doing business” covers all the tax they should pay. That 
the State act giving the municipalities of the State power to “charge 
a license not to exceed $50 for any motor vehicle used in transporting 
persons or property for hire” is not applicable to express companies, 
and if so, the aet is unconstitutional and void. We cannot so hold. 
The tax is reasonable, does not discriminate and is constitutional. It 
is a just sum imposed to aid the city in keeping in repair the streets 
which the heavy trucks help to wear out and destroy. These companies 
should bear the equal burden of government like others in similar situa- 
tions. They get the benefits; they should share in the burdens. 

We can see no error in the court below giving judgment for defendant 
city of Charlotte. 

Affirmed. 
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JAMES C. DAVIS, Director GENERAL OF RAILROADS, AND SOUTHERN RAIL- 
ROAD COMPANY v. GREENSBORO WAREHOUSE AND STORAGE 
COMPANY. 

(Filed 20 December, 1923.) 


1. Railroads—Demurrage—Tariff —- War — Case Agreed. — Commerce— 
Judgments—Appeal and Error. 


In an action by the Director General of Railroads under war control 
to recover demurrage charges against a shipper, the question does not 
arise aS to whether the printed tariff applies to intrastate as well as 
interstate shipments, at law and in fact, when the tariff is set out in 
the case agreed as a fact proven, and it is therein so stated; and when 
the amount is likewise agreed upon, the judgment will be so entered by 
the Supreme Court on appeal. 

2. Railroads—Demurrage—Notice to Consignee. 


It is unnecessary to literally comply with the printed tariff requiring 
notice as a condition upon which a railroad company may recover its 
demurrage charges from a consignee, if the latter is substantially put 
upon notice thereof, as under the facts and’ circumstances of this case; 
nor under such circumstances could the railroad company be held to 
have waived its rights to enforce these charges. 

3. Same—Waiver—Discrimination. 

Demurrage charges are required to be collected by the railroad com- 
pany without discrimination among consignees, and one of them who 
has received the shipments with notice of their accrual, is required to 
pay them, 

4, Judgments—Appeal and Error, 


When, upon the facts agreed, the plaintiff is entitled to judgment, it 
should be rendered, as a matter of law, without the intervention of a 
jury. 


APPEAL by both parties from Stack, J., at May Term, 1923, of 
GUILFORD. 

This action was brought to recover demurrage amounting to $8,939.37 
which it was alleged had accrued upon a number of carload shipments 
of cotton consigned to, or deliverable to, the defendant warehouse com- 
pany upon their private tracks in Greensboro, North Carolina, during 
the month of April, 1918. 

The plaintiffs and defendant, through their counsel of record, agreed 
that the following facts may be “considered as proven”: 

“1, That the statement set forth in the first five paragraphs of the 
complaint are true, and that James C. Davis has been duly appointed 
as director general, and substituted in the place of John Barton Payne, 
who was director general at the time of the commencement of this action. 

“2. That throughout the month of April, 1918, there was in full force 
and effect a certain freight tariff on the Southern Railway Company 
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and participating carriers, on demurrage and storage rules, which had 
been issued 7 February, 1918, and which became effective 15 March, 
1918, which said freight tariff had been promulgated and published by 
the Southern Railway Company and participating carriers, under the 
authority and with the consent and approval of the Interstate Com- 
merce Commission, said freight tariff bearing the title ‘Demurrage and 
Storage Tariff, No. 2,’ and being identified by the symbols ‘I. C. C., 
A-8050, and being applicable at stations and sidings of Southern Rail- 
way Company and roads named on page two thereof, including the city 
of Greensboro and the private siding of defendant hereinafter men- 
tioned. That said freight tariff promulgated and published as afore- 
said, under the authority of said Interstate Commerce Commission, 1s 
hereto attached and made a part hereof. 

“3, That prior to the month of April, 1918, the defendant had under 
contract with said Southern Railway Company established and through- 
out said month maintained a private siding constructed and used solely 
for the purpose of connecting its storage warehouse in said city of 
Greensboro with the tracks of said Southern Railway Company. That 
all of the cotton referred to in paragraph 6 of the complaint was con- 
signed to said private siding, and that an agreement had been made and 
was then existing between defendant and plaintiff that cotton consigned 
to defendant was to be placed by plaintiff and unloaded by defendant 
upon said private siding. 

“4. That the agent of the plaintiff did not deliver a written notice 
to the consignee of the carrier’s inability on account of the condition 
of said private siding or track to make actual placement thereupon; 
and that actual placement was made on the respective dates set out 1n 
column G, on pages 2 to 9 inclusive, of the itemized statements referred 
to in paragraph 6 of the complaint. (The admission that the agents 
of the plaintiff did not deliver a written notice to the consignee of the 
carrier’s inability on account of the condition of said private siding or 
track to make actual placement thereupon, is not to preclude the plain- 
tiff from showing, if he can show and if in law the court 1s of the 
opinion that it is competent to show, that such written notice was by 
the conduct of the defendant, or its duly authorized agents, waived.) 

“5. That if, under the provisions of the said tariff and the law bear- 
ing thereon, the plaintiff is entitled to recover demurrage, and to recover 
both upon interstate and intrastate shipments, then the amount set 
forth in the complaint, to wit, $8,939.37, is the amount due the plaintiff 
on account of said demurrage. 

“6. That if, under the provisions of the said tariff and the law bear- 
ing thereon, the plaintiff is only entitled to recover demurrage on inter- 
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state shipments, then the amount of demurrage in intrastate shipments 
should be deducted from said amount of $8,939.37.” 

It was alleged in the pleadings and proven on the trial that all of the 
cotton, both intrastate as well as interstate shipments, was handled, 
shipped and delivered by the U. S. Railroad Administration during 
the month of April, 1918; and as the demurrage and storage rules set 
out in the tariff I. C. C., No. A-8050, upon the face thereof, were “ap- 
plicable on interstate and intrastate traffic,” the court, upon the agreed 
facts and the law bearing thereon, found correctly, that if the defendant 
was liable for demurrage during this period, the same liability would 
accrue under the facts and rules set forth in the tariff as to intrastate 
shipments and interstate shipments. 

The defendant contended that it was not lable for any demurrage 
because of a failure on the part of the plaintiffs to comply with the pro- 
visions of the tariff, in that written notice of constructive placement 
had not been given as required by the tariff; and the plaintiffs contended 
that there had been a substantial compliance with this provision of the 
tariff by the written notices given the traffic manager of the defendant, 
as set out in the evidence, and that the notice of constructive place- 
ment, 1f required before demurrage could be collected, as contended for, 
was waived by its manager, and that when demurrage accrued and the 
defendant knew of its accrual, and thereafter unloaded and accepted the 
eotton, it was liable in law for said demurrage. 

The jury brought in a verdict awarding the plaintiffs just half of 
the amount sued for, ta wit, $4,469.68. The plaintiffs thereafter ten- 
dered judgment for the full amount as set out in the case on appeal 
which the court declined to sign, and the plaintiffs appea-ed. The court 
signed judgment for the amount found by the jury, and the defendants 
appealed. 


Wilson & Frazier for plainttffs. 
Bynum, Hobgood & Alderman for defendants. 


Ciark, ©. J, Upon the facts agreed, the Southern Railway Company 
was duly incorporated, and prior to the time when the United States 
took possession and control of all the railroads for war purposes, it 
was engaged as a common carrier in the transportation of freight and 
passengers, and the United States Government took possession and was 
operating this and all other railroads by the Director General, his agents 
and employees in April, 1918, when this demurrage accrued. | 

The Director General was duly and legally appointed under the act 
of Congress, and the defendants were duly incorporated under the laws 
of this State, and were engaged in shipping and storing cotton, and the 
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plaintiff and defendant entered into the “average” agreement set out 
in the record. This is a condensed statement of the facts alleged in the 
first five paragraphs of the complaint and which are admitted to be 
true and proven. 

As to the other facts set out in the case agreed, the only questions to 
be determined are as follows: 

First, whether the demurrage and storage rules of the tariff in law, 
as in fact, applied both to intrastate as well as to interstate shipments. 

Second, was the written notice of constructive placement substan- 
tially good as required by the tariff. 

Third, if not, could such written notice in law be waived by the de- 
fendant company, and if so, was the same actually waived ? 

Fourth, whether the defendants, after receiving the written notices 
acknowledged to have been sent to them and received by their traffic 
manager, and after knowledge that demurrage had been incurred, could 
receive, unload and accept the cotton without being hable at law for the 
payment of said demurrage. | 

As to the first of these questions, the printed tariff, which has been 
made a part of the facts “considered as proven,” states that it is appli- 
cable on interstate and intrastate traffic, and paragraph 2 of the facts 
“considered as proven” states that this tariff is applicable at stations 
and sidings on the Southern Railway Company and roads named on 
page 2 thereof, including the city of Greensboro and the private siding 
of the defendant hereinafter mentioned. This being so, it 1s not neces- 
sary to discuss whether the tariff applied to interstate shipments at 
law or fact, or whether the true and correct amount under the facts as 
proven was $8,939.37, especially in view of the further statement in 
paragraphs 5 and 6 of said facts “agreed to be taken as proven.” It is 
therefore clear that if the plaintiffs are entitled to recover at all they 
are entitled to the sum under the agreement of facts to recover $8,939.37. 

As to the second question, whether the written notice was substan- 
tially given as required by the tariff, T. B. Page, a witness for the 
plaintiffs, testified as follows: “I handled and conducted the business 
as to freight matter with the defendant, with Mr. Garland Clary, who 
held the position of traffic manager with the defendant, which position 
he had in 1918, held for several years. There was an agreement be- 
tween Mr. Clary and myself that on the receipt of waybills at my office 
covering all the cotton shipped to them, or any cars for their ware- 
houses, we were to call him up over the telephone at the office of the 
defendant and give him the car numbers and initials, the number of 
bales, and the marks on the cotton, and where from, if 1t was shown, 
or if he asked for it, and any other information that he asked for and 
we could give; but that was the principal information. It was to be 
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given each morning, over the phone, to Mr. Clary, and not to anybody 
else. This notice over the phone, in regard to all shipments of cotton 
coming into Greensboro to defendant in April, 1918, was given over 
the phone to him. He had a form, which I think he got up himself, 
upon which he entered all that information, .in duplicate. He sent 
them down with the bill of lading, and I signed this form. These ship- 
ments were ‘Order, notify shipments.’ When he got all this informa- 
tion he knew which bill of lading to take up at the bank. Upon sur- 
render of the bills of lading and the signing of the receipt, I issued an 
order that went to the yard master’s office for the placement of those 
cars containing that cotton.” 

Mr. Clary, traffic manager of the defendant, testified as follows: “I 
was traffic manager and secretary-treasurer of defendant. Before J 
-had made this connection I had been employed by the Southern Railway 
Company, and was familiar with the tariff in regard to shipments. One 
of my duties, when I was employed by the railway company, was to get 
possession of and follow tariffs in regard to shipments, and I was em- 
ployed by defendant because of my peculiar knowledge in regard to 
tariffs. In the tariffs that have been promulgated by the railway com- 
pany there had been for years the same provision with regard to con- 
structive notice that was in force and operation in April, 1918. I was 
demurrage clerk at one time, and knew that under certain provisions 
demurrage accrued on cars that were detained by shippers. As soon 
as waybills were received by him in the morning, Mr. Page would call 
me up over the telephone and give me the number of the car, the time 
of its arrival, the contents of the car, where it was from, and the marks 
of the cotton, etc. It was not exactly an arrangement; he did that with 
practically all cars; it was only for the benefit of the railroad company, 
to expedite the business. I did not have what you might call an arrange- 
ment with him by which he was to do that, but he did it just the same, 
and I got that information every morning. If we did not already have | 
the bills of lading, we went and got them, upon receipt of that infor- 
mation, and made out a receipt for the bill of lading for Mr. Page to 
sign. These receipts contained all the information that I had at that 
time. I filled the receipt out and took it, with the bill of lading, to 
Mr. Page to sign. After getting the information over the telephone, 
and after the railroad cashier had signed receipt containing informa- 
tion which I had put on it, I also got a postal card notice of arrival, 
containing marks of the cotton, the number of bales and the car num- 
bers, and in some instances origin of the cotton, also the initials of 
the cars. I kept a book containing the arrival of the cotton, date of 
notification of arrival, and date it was placed and unloaded, by which 
I checked the railroads’ statement, when they presented it.” 


N.C.] FALL TERM, 1923. 6381 





Davis v. STORAGE Co. 





The U. S. Cireuit Court of this, the Fourth Circuit, in a decision 
filed 21 December, 1922, in Davis, Director. General, v. Timmonsville 
Oil Company, a similar case to the one at bar, after citing Rule 5, sec- 
tion (a), of the demurrage rules as to constructive placement, says: 

“As we have heretofore pointed out, the railroad immediately upon 
arrival of the cars respectively mailed to the oil company notice of 
arrival. This notice, in substance, contained the name of the railroad 
to which the car belonged, the number of the car, the point of shipment, 
the name of consignor and the date of arrival. But it is insisted that 
because this notice did not also contain the information that the rail- 
road was unable to make physical delivery of the car at the mill siding, 
it is a noncompliance with Rule 5, and that there was, therefore, no 
constructive delivery of the car.” 

“Formerly, no notice at all of the arrival of cars at destination was 
required to be given, and the giving of notice was the courtesy or custom 
with no binding obligation on the railroad.” Coal Co. v. R. B., 245 
Fed., 917. 

“The quoted rule has corrected this omission and imposes this obli- 
gation on the carrier, and in such case as this, the consignee might well 
be heard to insist that it was not chargeable with demurrage, if there 
had been a failure upon the part of the carrier to give it notice of the 
arrival of the cars; but when such notice was given as was here con- 
ceded to have been the case, and when, as is also conceded, the inclusion 
of the additional fact of inability to make delivery would have made 
no difference with the defendant, or put it in any better position than 
it was, or given it any Information which it had not already at hand, 
the omission, we think, is inconsequential. To hold otherwise would be 
to create a defense against lawful charges, without the showing of any 
injury to sustain it.” 

Third. “If not, could such written notice be waived, and was it 
waived by the defendant?’ By reference to the testimony of Page and 
Clary, as above set out, while there may be some conflict in the testi- 
mony of the two witnesses as to whether there was a specific instruction 
not to send written notice of constructive placement, there is no conflict 
as to whether the traffic manager had received all the information neces- 
sary to apprise him that demurrage was accruing, because he had full 
knowledge of the provisions of the traffic and had worked under similar 
provisions for years. This is fully settled in the case just cited and 
also in Interstate Commerce Commission, Opinion No. 11,085, decided 
13 June, 1922; Pass Co. v. BR. #., 82 1. C. C., 479; Grain Co. v. BR. R., 
43 I. C. C., 147; Steinhardt & Kelly v. R. R. Co., 52 I. C. C., 307; 
Steel Co. v. R. BR., 1. C. C. opinion No. 9,668, decided 15 April, 1918. 

On the fourth question, whether the defendant, after recelving written 
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notice sent and after knowledge that demurrage had accrued, could 
receive, unload and accept cotton without paying demurrage, it is dis- 
tinctly held that it could not in Davis v. Timmonsville Owl Co., above 
cited, in which it is said: “Demurrage charges are part and parcel of 
the transportation charges, and are covered by the same rules of law. 
They are a part of the tariff and must be collected from the shipper 
or the consignee of the freight, to the same extent as the charge for 
carriers. A penalty is imposed on the carrier for failure to collect. 
(Umon Pacific Co. v. Goodrich, 149 U. S., 690.) The purpose of the 
law being, of course, to secure absolute equality between the shippers. 
The fact that the shipments in this case were unauthorized, and the 
further fact that the 011 company did everything in its power to prevent 
such shipments, would not, in our opinion, have ‘justified its declining 
to pay the demurrage charges, if he accepted and unloaded the cars. 
It had presented to it the alternative of declining to accept the cars, 
in which event the railroad would have had a remedy by sale, or having 
accepted them, to deduct the demurrage at the time of the remittance 
to consignors. The fact that the carrier failed to make pressing de- 
mand for such payment did not justify the assumption that the demur- 
rage charges had been waived, for this the carrier could not legally do, 
nor does it, or can it, create an estoppel which would permit by indi- 
rection that which may not lawfully be done directly. Mistake, inad- 
vertence, honest agreement or good faith are alike, under such circum- 
stances, unavailing. The railroad and the shipper are both required 
to abide the published rate.” See, also, R. BR. v. York, 215 Mass., 36. 

On the above citations as the law of the case, and the uncontradicted 
facts as testified by the witnesses for the plaintiffs and defendant, the 
plaintiffs were entitled to the instructions asked for and set out in the 
defendant’s first three assignments of error, and also to the judgment 
for the full amount which they tendered for signature. 

As to the defendant’s appeal, it is unnecessary to take up and discuss 
the errors therein assigned, for, upon the facts admitted as proven and 
the uncontradicted testimony as above stated, the plaintiffs are entitled 
to recover for the full amount of $8,939.37, and judgment should have 
been rendered therefor. | 

The case was 1mprovidently submitted to the jury for, upon the facts 
as agreed to, the plaintiff was entitled to the judgment, and it should 
be entered here. 

A case exactly in point is Corporation Commission v. R. R., 187 
N. C., 1, where it was held that when the material issues are found, 
judgment should be entered thereon, disregarding the finding upon im- 
material and irrelevant issues, and the Supreme Court in such case may, 
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in reversing or affirming the judgment below, enter a final judgment 
here or direct it to be so entered below. This case was affirmed on writ 
of error, 206 U.S., 1. In the present case, there being no further con- 
troversy as to the facts or the law to be settled, judgment will accord- 
ingly be entered here in favor of the plaintiff and against the defend- 
ant for the sum of $8,939.37, the amount agreed upon by the parties. 

The power of the court to enter final judgment here was exercised 
in &. R. Connection Case, 1387 N. C., 21, citing Code, sec. 957 (since 
Rey., 1542; C. S., 1412); Alspaugh v. Winstead, 79 N. C., 526; Grif- 
fin v. Light Co., 111 N. C., 438; and it was there said that “final judg- 
ment has been entered here not infrequently by order and without 
opinion, as a matter of course,’ and among other cases cited there in 
which this has been done was Bernhardt v. Brown, 118 N. C., 710 (386 
L. R. A., 412); Caldwell v. Wilson, 121 N. C., 478, and White v. Audi- 
tor, 126 N. C., 584. The same course has been pursued in many other 
cases since. Among them are Industrial Siding Case, 140 N. C., 244; 
Smith v. Moore, 150 N. C., 159; Griffin v. RB. R., 1b., 315; Battle v. 
Rocky Mount (Walker, J.), 156 N. C., 339; Chavis v. Brown (Hoke, 
J.), 174 N. C., 1238. 

Judgment will be entered accordingly in this Court in favor of the 
plaintiff for $8,939.37. 

Modified and affirmed. 


EFFIE N. LEAK axnp HER Huspanp, J. D. LEAK, vy. THE TOWN OF 
WADESBORO ET AL. 


(Filed 20 December, 1923.) 


1. Municipal Corporations——Cities and Towns—Streets—Improvements— 
Assessments. 

In proceedings by petition by property owners of a city whose land 
abuts on streets to have the streets improved upon the assessment plan 
prescribed by statute, it is not required that the streets to be improved 
be then connecting, or that to constitute a single improvement there 
should be then a physical connection between the different portions of 
the designated area, if the municipal plan is to make them so; and a 
petition by the majority owners in number and frontage along the streets 
in the designated area, taken as a whole, is sufficient. 

2. Same—Discretionary Powers—Statutes. | 

It is within the discretionary power of the Legislature or of the 
municipality to which it is delegated to designate the area for street 
improvement upon the assessment plan (C. S., sec. 56, art. 9), and when 
such delegated power is exercised in good faith and is free from abuse, 
the courts, generally, will not interfere. 
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3. Same—Ordinances—Bonds. 


It is not required by the various statutes on the subject that a bond 
ordinance of a municipality set forth in express terms the proportion 
of the cost of the proposed improvements which has teen, or is to be, 
assessed against the property of each owner abutting upon the streets 
to be improved or the terms and method of making the payment, if the 
procedure follow the direction of the statutes relating to the subject. 
C. S., sees. 2987, 2988, 2942, 29388(4), 2141, 2708, this last section re- 
quiring, among other things, that the preliminary resolution designate 
by general description the improvements to be made and the street or 
streets, or part or parts thereof, whereon the work is to be done, and 
the proportion of cost to be assessed upon the abutting property, and 
the terms and manner of payment. 


4, Constitutional Law — Municipal Corporations — Cities and Towns — 

Streets—Assessments—Due Process—Appeal and Error—Statutes. 
The right of appeal to the courts being provided in case of dissatis- 

faction by an owner of land abutting on a Street assessed by the govern- 
ing body of a municipality for street improvement, the objection that 
the owner’s property is taken for a public use in contravention of the 
due process clause of the Constitution is untenable. C. S., sec. 2714. 

5. Pleadings—Amendments—Courts. 


The trial judge is given authority to allow an amended answer to be 
filed in proceedings to assess owners of land abutting upon a city street 
to be improved by a municipality. 


AppeaL by plaintifis from Harding, J., at the Special July Term, 
1923, of Anson, 

On 14 February, 1923, by virtue of C. S., ch. 56, art. 9, property 
owners presented to the commissioners of Wadesboro a petition request- 
ing that certain streets, including Depot Road, be improved and perma- 
nently paved and that a definite percentage of the total cost, exclusive 
of the cost of improving street intersections, be assessed against abutting 
property. On 14 March, 1928, at a special meeting of the commis- 
sioners an ordinance was introduced to authorize $275,000 of bonds for 
the purpose of improving all the streets named in the petition and to 
provide for the levy of an annual tax to pay the principal and interest 
of the bonds as they matured. The ordinance purports to comply with 
the provisions of C. S., ch. 56, art. 26, as amended by chapter 106, 
Public Laws, Extra Session 1921. Before the ordinance was acted 
on a statement of indebtedness sworn to was duly filed pursuant to a 
resolution as directed by C. S., sec. 2943, as amended; and at a meeting 
held on 16 March, the bond ordinance was duly adopted and the clerk 
of the board was directed to make due publication of the ordinance 
and notice of its adoption as provided by C. S., sec. 2944, as amended, 
and to post the ordinance at the courthouse door and four other public 
places in the town. 
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It was admitted: : 

1. That a majority of the landowners whose lands abut on the streets 
proposed to be paved set out in the petition as a whole have signed the 
petition, and that they represent a majority of the lineal foot frontage 
on such streets. 

2. That a majority of the landowners whose lands abut on the street 
leading from the Atlantic Coast Line Railroad to the intersection of 
that road (whether known as Depot Street or Washington Street) with 
Martin Street have not signed the petition, and that a majority of those 
owners representing a majority of the lineal foot frontage on said 
street have not signed the petition. 

3. That the lineal foot frontage along Depot Street and Washington 
Street from the Atlantic Coast Line Railroad to Martin Street is 7,254 
feet. 

4. That no person owning lands on Barrington Street has signed the 
petition. 

5. That certain streets had formerly been paved, and that there is a 
road beginning at the end of Washington Street which is sometimes 
called Washington Street and sometimes called Depot Street or Depot 
Road, which constitutes a continuous line of traffic with Washington 
Street from Martin Street to the Atlantic Coast Line Railroad. 

6. That the improvements set forth in the admissions were made 
pursuant to authority vested in the commissioners of the town of Wades- 
boro, under chapter 265 of the Public Laws of 1909. 

7. That the boundaries of the town of Wadesboro have been changed 
from time to time, as shown by the original charter and amendments 
thereto, by the act of the Legislature incorporated therein, chapter 213, 
Public Laws of 1907, chapter 26 of the Public Laws of 1891. 

8. That under the authority of the town charter in 1907 the cor- 
porate limits of the town of Wadesboro were extended to embrace all 
of the territory on which the so-called Depot Street is situated. 

9. That the yellow lines on the map attached represent the location 
of the improvements which the commissioners of the town of Wades- 
boro propose to make and contemplate making. 

10. That the red lines on the map represent the location of streets 
which were improved under the act of 1909 and the amendments thereto. 

11. That the four blocks heretofore improved are 99 yards square. 
It is admitted that Washington Street extends from A to B, and that 
the Depot Road extends from B to C, as shown on the map marked 
“Exhibit A.” 

12. That all the charters of the town of Wadesboro and the amend- 
ments thereto are in evidence. 
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13. That paragraph 3 of the plaintiffs’ complaint was introduced 
in evidence by the defendants for the purpose of showing that the deeds 
mentioned therein referred to the Depot Road and the new Depot Road, 
and made it a boundary line in the description. 

The following is the verdict: 

“Ts the Depot Road from the northern end of Washington Street to 
the Atlantic Coast Line Railroad a public street of the town of Wades- 
boro? Answer: ‘Yes.’ ” 

His Honor held upon the pleadings, admissions, and verdict that the 
petition was sufficient in law, that the bond ordinance was valid, and 
that the question of the legality of the assessment was not properly 
before the court, and should be hereafter determined in the manner 
provided. Judgment for defendants. Appeal by plaintiffs. 


John T. Bennett, F. L. Dunlap, J. A. Lockhart, and McLendon & 
Covington for plaintiffs. 
John C. Sikes and Caudle & Pruette for defendants. 


Apams, J. According to the verdict, Depot Road, which extends from 
Washington Street to the track of the Atlantic Coast Line Railroad, 
is a public street in Wadesboro. The plaintiff owns property abutting 
each side of Depot Road and brings this action totvacate and nullify 
an ordinance adopted by the defendant authorizing municipal bonds 
in the sum of $275,000 for the improvement of certain streets, and urges 
various objections to the sufficieney of the ordinance. 

The plaintiff first contends that Depot Road makes no physical con- 
nection with the other streets to which the ordinance relates, and that 
the improvement of streets which are not contiguous involves the un- 
lawful consolidation of disconnected improvements. Several years be- 
fore the ordinance in question was adopted the defendant, pursuant to 
the provisions of chapter 265 of the Private Laws of 1909, improved 
a part of six streets near the center of the town, and its present purpose 
1s to pave other streets so as to combine all the improvements, past and 
prospective, into a constituent whole. To this end the pavement of 
Depot Road is to be connected at the intersection of Washington and 
Martin streets with the improvement made there under the act of 1909. 

When an improvement of streets by a municipal corporation con- 
stitutes a single scheme, the ordinance may provide for the pavement 
of several streets, a single street, or a portion of a street; and when 
streets are practically similar and are to be paved in the same manner 
and with the same material, and are grouped as a unit, in the absence 
of provision to the contrary, they may generally be treated as a single 
improvement. McQuillin says that to constitute a single improvement, 
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physical connection between the different portions is not absolutely 
essential. 5 Mun. Corp., sec. 2084. In 25 R. C. L., 155 (69), it is 
said: “It is a general rule applicable in most jurisdictions that only 
one improvement shall be embraced in a single ordinance. In applying 
this rule it has been held that an ordinance providing for the paving 
of several streets and alleys, and parts of streets, with the same material, 
and in the same way, is not obnoxious to the objection that it embraces 
more than one improvement, although there may be a difference in the 
width of the streets proposed to be paved, and the cost of paving certain 
railway tracks is excluded from the assessment in respect of some of 
the streets.” And in Elhott on Roads and Streets, sec. 694: “It is also 
held that the legislative decision, whether by the Legislature itself or 
the municipality to which it has delegated the authority, as to what 
territory shall compose the district and what improvements shall be 
included in one genera] assessment, is conclusive upon the judiciary. 
Where the statute forbids, either expressly or by implication, the local 
officers from including more than one improvement in a single order 
of assessment, they have no authority to provide for more than one 
improvement. It would seem to be in harmony with the general rule 
that prevails in cases where the authority exercised 1s purely statutory, 
that two distinct and radically different improvements cannot be in- 
cluded in one general order of assessment unless by express words or 
clear implication it 1s authorized by statute. Improvements are not, 
however, necessarily distinct and different because different roads or 
different streets are included, for it may well be that the system is a 
single and uniform one, although it embraces more than one street. If, 
in fact, the improvement is a unity, an assessment may be valid, al- 
though it embraces in its line more than one street or road. It may 
often happen that in order to secure a complete and effective system 
it is necessary to construct a main line with branches, or to improve 
two or more streets at once so as to secure a uniformity of grade, and 
in these, or similar instances, there 1s no reason why the system may 
not be considered as a single improvement, except, of course, where the 
statute supplies a reason for a different rule.” 

In Springfield v. Green, 11 N. E. (1ll.), 261, the city adopted an ordi- 
nance providing for the pavement of a large number of its streets and 
alleys, and the ordinance was assailed on the ground that it embraced 
more than one improvement. The Court said: “We do not think this 
is true in point of fact. While many streets and parts of streets are 
embraced in the scheme of improvement adopted by the city, yet we 
regard them all as but parts of the same improvement. The city au- 
thorities, in adopting the ordinance, must have found, as a matter of 
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fact, that those streets and parts of streets were so similarly situated 
with respect to the improvement proposed to be made as to justify 
treating them as parts of a common enterprise and single improvement, 
and from the record before us we think they were justified in doing so. 
They were all to be paved with the same material, and in the same 
way; and the fact that there was a difference of a few feet in the width 
of some of them, and that the cost of paving the railway tracks in 
others was to be excluded from the estimate, should, in our opinion, 
make no difference in this respect. The similarity of she improvement 
proposed to be made, and the situation of the property to be assessed, 
with respect to it, afford a more satisfactory test as to whether they 
might all be embraced in a common scheme, as one improvement, than 
their actual connection or physical contact with one another. It is 
true, expressions are to be found in one or two cases looking in a con- 
trary direction, but these expressions were mdde in arguendo merely, 
and not for the purpose of laying down any rule on the subject. So 
far as the actual decisions of this Court go, they support the contrary 
view, and are in perfect harmony with what is here said. Prout v. 
People, 83 Ill., 155; People v. Sherman, id., 167; Ricketts v. Hyde 
Park, 85 Ill., 110.” See, also, 4 McQuillin’s Mun. Corp., sec. 1879; 
Adams County v. Quincy, 6 L. R. A., 155; Mayor v. Weed, 23 S. E. 
(Ga.), 900; Lewis v. Seattle, 69 Pac. (Wash.), 398; Walder v. Cincin- 
natr, 26 Ohio St., 284. 

In the statutes under which the defendant is proceeding there is 
nothing to contravene the foregoing principles. In analogy to taxing 
districts, the area in which these improvements are to be made may be 
designated by the Legislature or by the local authorities to whom may 
be delegated the power to say what territory shall be included in each 
improvement; and when such delegated power is exercised in good faith 
and is free from abuse the courts will generally be slow to interfere. 
C. S., ch. 56; Public Laws Ex. Sess. 1921, ch. 106; Asheville v. Trust 
Co., 143 N. C., 360; Justice v. Asheville, 161 N. C., 62; Felmet v. Can- 
ton, 177 N. C., 52; Durham v. Pub. Ser. Co., 182 N. C., 333; Gunter 
v. Sanford, ante, 452. Upon consideration of our statutes and the 
principles of law applicable to the facts disclosed by the record, we are 
unable to uphold the plaintiffs’ contention that the defendants are at- 
tempting to consolidate several unrelated improvements in violation 
of law, or that there is a fatal want of physical connection between 
Depot Road and the other streets or, taking all the territory, a defi- 
clency in the requisite number of lineal feet of frontage. 

The plaintiffs insist also that the ordinance is invalid because it 
does not state definitely the proportion of the cost of the proposed 


eC. FALL TERM, 1923. 639 
LEAK v. WADESBORO, 


improvements which has been or is to be assessed against the property 
abutting on the improvements and the terms and method of making 
payment. 

The Municipal Finance Act provides that a municipality may issue 
its bonds for specified purposes when properly authorized by an ordi- 
nance passed by the governing body. C. S., secs. 2937, 2938. If the 
bonds are to be issued for local improvements, one-fourth the cost of 
which at least (exclusive of the cost of paving at street intersections) 
has been or is to be specially assessed, the ordinance shall take effect 
upon its passage without being submitted to the qualified voters. C. S., 
sec. 2938. It need not set forth the location of the improvement except 
as prescribed by section 2942. C. 8., sec. 2938 (4). Section 2141 is 
as follows: “In cases where a petition of property owners is required 
by law for the making of local improvements, a bond ordinance author- 
izing bonds for such local improvements may be passed before any 
such petition is made, but no bonds for the local improvements in 
respect of which such petitions are required shall be issued under the 
ordinance, nor shall any temporary loan be contracted in anticipation 
of the issuance of such bonds, unless and until such petitions are made, 
and then only up to the actual or estimated amount of the cost of the 
work petitioned for. The determination of the governing body as to 
the actual or estimated cost of work so petitioned for shall be conclusive 
in any action involving the validity of bonds or notes or other indebted-~ 
ness. The bond ordinance may be made to take effect upon its passage, 
notwithstanding that the necessary petitions for the local improvements 
have not been filed: Provided, that it appears upon the face of the ordi- 
nance that one-fourth or some greater proportion of the cost, exclusive 
of the cost of work at street intersections, has been or is to be assessed.” 
The substance of the proviso is embodied in the ordinance. 

The cost to be borne by the owners of property is to be determined 
as provided elsewhere. A preliminary resolution shall designate by a 
general description the improvement to be made and the street or streets 
or part or parts thereof whereon the work is to be done, and shall 
specify the proportion of the cost to be assessed upon the abutting prop- 
erty and the terms and manner of payment. C. S., sec. 2708. Other 
sections provide for ascertaining the amount of and levying assess- 
ments, with the right of appeal to the Superior Court in case of dis- 
satisfaction by any person against whom an assessment is made. Sec- 
tion 2714. In Gunter v. Sanford, supra, the subject is discussed and 
some of the controlling authorities are cited. The reasoning on which 
the decision is based need not be repeated here. We think it clear that 
omission of the proposed cost does not invalidate the ordinance under 
consideration. 

44—186 
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What we have said with respect to the right of appeal disposes of 
the additional objection that the plaintiff’s property may be taken with- 
out due process of law. Brown v. Hillsboro, 185 N. ©., 370; Gunter v. 
Sanford, supra. 

Several of the remaining exceptions were abandoned on the argu- 
ment. We have examined those relied on and find them untenable. The 
trial judge had the right to allow an amended answer to be filed, and 
the question of the clerk’s authority need not be considered. Brown v. 
Hillsboro, supra. 

We find no error which entitles the plaintiff to a new trial. 

No error. 





W. LL, SLAYTON & CO. v. BOARD OF COMMISSIONERS OF 
CABARRUS COUNTY ET At. 


(Filed 20 December, 1923.) 


1. Municipal Corporations—Cities and Towns—Bonds — Sales — Bids— 
Conditions—dAttorney and Client. 


Where a competitive bidder for the purchase of municipal bonds makes 
his bid upon condition of approval by his attorney as to the legality 
thereof, the stipulation is a condition precedent to a binding agreement 
to purchase, and in the absence of bad faith, the stipulation will be 
upheld, though the attorney’s opinion against the validity of the bonds 
proves to be erroneous. 


2. Same. 

When the bidder for a proposed issue of municipal bonds incorporates 
in his written offer the condition that the municipality furnish certain 
record information of the proceedings leading up to and culminating in 
the issuance and delivery to the satisfaction of his attorney: Held, the 
record to be furnished was to afford the attorney reliable data for his 
opinion on the validity of the proposed bonds as a binding municipal 
obligation enforceable by taxation, and his opinion thet the bonds would 
be legally invalid is binding between the parties, when made by the 
attorney in good faith. 


3. Same—Contracts, Written—Parol Evidence. 


When a foreign bidder for the purchase of municipal bonds specifies 
in his written offer, in effect, that it was upon condition that the validity 
of the bonds be approved by the opinion of its attorney regularly em- 
ployed for the purpose, verbal statements made by a local attorney at 
the time he submitted the bid that varies, alters, or contradicts the writ- 
ten stipulations cannot be received in evidence. 


4. Municipal Corporations — Cities and Towns — Bonds — Attorney and 
Client—-Sales—Bidders—Good Faith—Evidence. 


When a nonresident bidder for the purchase of municipal bonds refuses 
to accept them upon the adverse opinion of his attorney, made a con- 
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dition precedent to their acceptance by the terms of his bid, the fact 
that the opinion was not in accordance with an opinion recently rendered 
by the Supreme Court will not be considered as evidence of bad faith, 
upon the assumption that the attorney has seen the opinion of the Court, 
when it is made to appear that the attorney had investigated our stat- 
utes and decisions on the subject and there is no evidence that in. giving 
his opinion he had acted in bad faith. 


CLARK, C. J., dissenting. 


Appeal by defendant from Webb, J., at April Term, 1923, of 
CABARRUS. 

Civil action. The action is to recover of defendants a certified check, 
or amount of same, deposited with the defendants as a guarantee of 
good faith in their bid made in April, 1917, on a proposed bond issue 
of the county in the sum of $50,000, for the purpose of building a 
county home for the aged and infirm. 

Defendants, denying plaintiff’s right to a return of the check, or pro- 
ceeds of same, alleged further and by way of counterclaim that plain- 
tiffs wrongfully and in breach of their contract refused to take said 
bonds at their specified bid, and defendants were thereby compelled to 
sell said bonds to other purchasers at a loss to the county of $3,990, 
and the county suffered damages to said amount in addition to the 
$500 check which plaintiff had failed and refused to pay, ete. 

The following issues being submitted to the jury: 

“1. Is plaintiff the owner and entitled to the possession of the cer- 
tified check in controversy and sued for in this action? 

“2. What amount, if any is plaintiff indebted to defendant on the 
counterclaim ?” 

Evidence was offered by both parties, and at the close the court in- 
structed the jury that on all the evidence, if the jury believed the same, 
they would answer the first issue “Yes” and the second issue ‘Nothing.” 
Verdict and judgment for plaintiff, and defendant excepted and ap-. 
pealed. 


Morrison Caldwell for plaintcff. 
L. T. Harisell and H. S. Williams for defendants. 


Hoxe, J. The facts in evidence tended to show that on 5 April, 1917, 
defendants having invited bids for a proposed bond issue of the county 
of $50,000 for the purpose of building a county home, plaintiff with 
others submitted their bid and deposited with defendants their certified 
check for $500 as an evidence of good faith, same to be credited on the 
price of the bonds in ease plaintiff’s bid was accepted and they became 
the purchasers. That plaintiff’s bid was submitted in writing duly 
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signed by Bruce Craven as attorney for plaintiff, and same contained 
an offer of a premium for said bonds of $1,790, and also a stipulation 
in terms as follows: 

“Prior to taking up and paying for said bonds you are to furnish 
us with a full and accurate transcript of the record, duly certified, of 
the proceedings leading up to and culminating this issuance and de- 
livery of the bonds, to the satisfaction of our attorney. Herewith 1s 
our certified check for $500 as evidence of good faith in making this 
bid, which is to be retained by you and presented for payment as part 
of the purchase price of the said bonds, provided the same are duly 
awarded to us on this bid and delivered to us in accordance with the 
terms thereof at the Northern National Bank in Toledo, Ohio.” 

That plaintifi’s being the higher bid, defendants, by formal resolu- 
tion spread upon the minutes of the board and signed by them, accepted 
said bid and awarded the bonds to plaintiffs in pursuance of the terms 
of the same. That the records considered necessary appertaining to the 
proposed bond issue some time thereafter, about or just before 11 April, 
were forwarded to plaintifis at Toledo, Ohio, and on being submitted 
to their regular bond attorney, W. H. Roose, he replied by letter of 
16 April, asking for further data, and such data being furnished, said 
attorney, on 30 April, wrote a letter giving his opinion in formal dis- 
approval of said bond issue, and containing among other things the 
following: 

“It appears from the data now furnished that the above-mentioned 
bonds are being issued under the so-called inherent right of the county 
officials to borrow money for necessary expenses. This being true, there 
is no authority to levy a special tax for the paymert of said bonds, 
but same would have to be taken care of out of the general county-pur- 
pose tax. It also appears that $105,000 of the outstanding bonded 
indebtedness of said county has been issued under a local law which 
authorizes the levy of a special tax to take care of same. This leaves 
$159,000 of such outstanding bonded indebtedness which must also 
be taken care of out of the general county-purpose tax. 

“It appears from the certificate of the Register of Deeds of Cabarrus 
County, now submitted, that said county is now levying 47 2/3 cents 
on the $100 valuation for State and school purposes, 19 cents for county 
purposes, 30 cents special road, and 8 cents special interest and bridge 
fund. It therefore appears that there has already been levied in said 
county for State and county purposes 66 2/3 cents on the $100 valua- 
tion, not counting the special tax. This being the maximum amount 
of taxes which may be levied in any year, it is quite apparent that said 
county will be unable to levy the additional tax necessary to take care 
of this new issue of bonds. I am therefore returning to you herewith 
the transcript submitted without my approving opinion.” 
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And the deposition of W. H. Roose, in reference to said bonds, and 
duly put in evidence, is as follows: | 

“J, W. H. Roose, of the city of Toledo, am a practicing attorney duly 
qualified and authorized to practice within the State of Ohio. I have 
been a practicing attorney for 35 years and a bond attorney almost 
exclusively for 20 years, and am still in the active practice of law, par- 
ticularly bond law. I have my office at Room No. 740, Spitzer Building, 
Toledo, Ohio. On 11 April, 1917, W. L. Slayton & Co. submitted to 
me a transcript of the record of the proceedings of the Board of County 
Commissioners of Cabarrus County, North Carolina, relating to the 
issuance of $50,000 home bonds, and requesting my opinion as to the 
legality of the proceedings leading up to and including the issuance 
of said bonds. 

“After a very thorough examination of the transcript of the record 
of the proceedings of said board relating to the issuance of said bonds, 
I advised W. L. Slayton & Co. that I could not approve said issue of 
bonds. I am attaching hereto copies of two letters I wrote to W. L. 
Slayton & Co., which contained my opinion rendered to them regarding 
the validity and legality of said bonds, the first letter dated 16 April, 
1917, and now marked ‘Exhibit A, and the second letter dated 30 
April, 1917, and now marked ‘Exhibit B.’ My opinion was made 
after a very thorough examination of the transcript and of the statutes 
and law of the State of North Carolina, and in entire good faith, and 
was based on my conviction that the construction of a county home 
was not a necessary expense as contemplated by section 7 of Article VII 
of the Constitution of North Carolina; and that even though it might 
be considered a necessary expense, the county was already levying taxes 
up to its constitutional limit.” 

There was also evidence of the good character and capacity of said 
attorney. Immediately on receipt of this opinion plaintiff notified 
defendant that they would not proceed further in the proposed pur- 
chase, and defendants were compelled to dispose of the bonds at a lower 
bid and with a loss to the county as stated. 

It also appeared that defendants had duly tendered the bonds, claim- 
ing that there had been a definite contract of purchase at the price, 
which plaintiffs refused as stated, and some time thereafter, plaintiff 
having demanded a return of the check, defendants refused comphance, 
etc., and in suit entered therefor set up a counterclaim for damages 
incident to plaintiff’s alleged breach of their agreement to buy the bonds. 

It has been held by this Court, in cases where the question was 
directly considered, that where a bid for bonds has been made on con- 
dition of approval of the bidder’s attorney as to the legality of the 
proposed bond issue, such stipulation 1s a condition precedent to a 
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binding agreement to purchase, and in the absence of bad faith, the 
position will prevail though the attorney’s opinion prove to be errone- 
ous. Grant v. Board of Education, 178 N. C., 329; Webb v. Trustees, 
143 N. C., 299; Coty of Rome v. Breed & Co., 21 Ga. App., 805. 

In the Webb case, supra, the matter was discussed in a well-con- 
sidered opinion by our former associate, Mr. Justice Connor, and it was 
there held as follows: 

“Where the plaintiff proposed to purchase certain bonds issued by 
the defendant, ‘when legally issued to the satisfaction of our attorney,’ 
which proposition was accepted by the defendant, the approval of the 
attorney selected to pass upon the validity of the bonds, honestly and 
fairly expressed, was a condition precedent to the completion of the 
purchase. 

“The correspondence or negotiation leading up to a proposition to 
purchase bonds is not material, where the proposition made by plaintiff 
and accepted by defendant was the result of such negotiation, and their 
relative rights and liabilities must be ascertained and declared upon the 
plain and unambiguous language found therein.” 

And in the subsequent case of Grant v. Board of Education the 
Court, in upholding this decision, and as pertinent to this inquiry, 
said: “On these, the pertinent facts of the controversy, the question 
chiefly presented was fully considered by us in Webé v. Trustees, 143 
N. C., 299, and it was there held in effect that when the designated 
attorney, acting in good faith, has given an adverse opinion as to the 
validity of the bonds, the bidder was justified in refusing to proceed 
further, and-in such case the conditional deposit is recoverable by the 
express terms of the agreement, and the position is not affected by the 
fact that the opinion of the attorney may have been erroneous, unless 
so arbitrary and capricious as to permit the inference of bad faith,” 
citing further authorities: Kinnicent v. Joint School Committee, 165 
Wis., 654; U. S. Trust Co. v. Inc. Town of Guthrie, 181 Iowa, 992; 
City of San Antonio v. Rollins & Sons (Texas), 127 S. W., 1166. 

This being the principle as it prevails here, we can find no valid 
reason why the cases heretofore cited shall not be regarded as con- 
trolling on the facts of this record. It is contended for appellant that 
by the terms of the condition the attorney is not authorized to pass on 
the validity of the bonds, but only, and as a matter of form, on the 
regularity of the procedure leading up to the proposed issue, but this 
to our minds is not a fair or permissible interpretation of the condi- 
tion expressed in the bid, and would in effect be to rob the stipulation 
of all significance. Considering the position of the parties, the purpose 
had in view, and the more reasonable meaning of the words used, it 1s 
clear, we think, that the “full and proper record” is to be furnished to 
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afford the attorney reliable data for his opinion on the validity of the 
bonds as a binding municipal obligation enforceable by taxation, and, 
so considered, the opinion of the attorney was well within the purpose 
and meaning of the powers contained in the terms of the bid. Com- 
missioners of Johnston v. State Treasurer, 174 N. C., 141-145. 

It is further insisted that the stipulation is of no effect because Bruce 
Craven, Esq., who submitted the bid for plaintiff before same was 
accepted, gave definite assurance that the record and bond issue would 
be approved by his principals. A proper perusal of the record will 
disclose, we think, that this statement of Mr. Craven was not intended 
or received as a contractual modification of the written bid submitted 
by him, but was rather by way of retort to the charge of an opposing 
bidder that the principals represented by Mr. Craven were in the habit 
of avoiding their bid when it suited them to do so, but if the evidence 
is to recelve a different interpretation the position here may not avail 
the defendants because of the fact that plaintiff’s bid was submitted 
and thereafter formally accepted in writing, and this, the express writ- 
ten agreement of the parties containing the condition of the attorney’s 
approval, may not be varied by a previous or contemporary stipulation 
in direct modification of the written contract between them. Jmprove- 
ment Co. v. Andrews, 176 N. C., 280; Alfg. Co. v. McCormick, 175 
N. C., 277; Walker v. Venters, 148 N. C., 888; Bank v. Moore, 188 
N. C., 529, citing Meekins v. Newberry, 101 N. C., 18; Ray v. Black- 
well, 94 N. C., 10. 

In the impressive language of the present Chief Justice, in Walker 
v. Venters, supra, “The written word abides.’ And in Ray v. Black- 
well, supra, Smith, Chief Justice, delivering the opinion, said: “It is a 
settled rule too firmly established in the law of evidence to need a refer- 
ence to authority in its support that parol evidence will not be heard 
to contradict or alter the terms of a contract put in writing, and all 
contemporary declarations and understandings are incompetent for the 
purpose.” 

Nor is there any evidence tending to show that Mr. Craven had any 
authority to modify the terms of plaintiff’s written bid, or that de- 
fendants in accepting the bid understood or acted in any belief in such 
authority. On the contrary, the only sworn testimony is to the effect 
that he was the attorney of plaintiff only to submit the bid of plaintiff 
in the terms and at the price specified, and to show that defendants 
so understood it, they submitted the data as to the procedure leading 
up to the proposed bond issue, and the circumstances attending it, to 
plaintiff’s bond attorney in Toledo, Ohio. 

As we have seen in the authorities cited, the mere fact that the attor- 
ney has given an erroneous opinion is without significance unless, as 
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stated in one of the authorities cited (City of San Antonio v. Rollins, 
Texas), “The disapproval was fraudulent, capricious, and in bad faith,” 
and in our opinion such a position cannot for a moment be upheld. 
True, as pointed out by appellant, this Court had directly decided, 
nearly a month before the opinion was submitted, and contrary to the 
same, that the building of a county home was a necessary county ex- 
pense, and that a debt therefor could be contracted and taxes laid with- 
out a popular vote on the subject, but the facts in evidence do not dis- 
close that the attorney knew of this or that he was likely to know of 
it, and assuredly the cireumstances are not such as to permit an infer- 
ence of fraud on his part concerning it. The opinion referred to, 
announcing the principle, was rendered at Spring Term, 1917, being 
filed 14 March of that year. It did not appear in our published Reports 
until the summer following, long after this transaction. Nor was it 
published in the S. E. until four or five weeks after it was filed. On 
the record, therefore, this matter was considered and the written opinion 
given by the attorney before the Court opinion in question appeared 
in any accredited publication likely to have come under the observa- 
tion of the attorney, and the possibility that he might have seen it is 
entirely too vague to constitute legal evidence on an issue of fraud. 

On authority apposite such a charge ls not even made in the plead- 
ings with sufficient definiteness to raise an issue of that kind. Gallo- 
way v. Goolsby, 176 N. ©., 635-639; Best v. Best, 161 N. C., 514; Mottu 
v. Davis, 151 N. C., 287. 

And assuredly there is no evidence to sustain such a charge against 
a man proved to be an honorable and capable attorney whose opinion 
shows that he had examined the matter with care and had given an 
opinion based on our published Reports, and so far as they were then 
reasonably accessible to him. 

We think the charge of his Honor is in accord with the precedents 
applicable, and the judgment on the verdict is affirmed. 

No error. 


Crark, C. J., dissenting: This is an action against the Board of 
Commissioners of Cabarrus County to recover possession of a certified 
check for $500 deposited with the defendants as evidence of good faith 
in making a bid for $50,000 county home bonds issued by the county. 
Plaintiffs subsequently refused to take said bonds, which defendants 
were compelled to sell at a loss of $3,790, and defendants set up a 
counterclaim for said amount of loss and $200 attorney’s fees in finding 
another purchaser and effecting a sale to other parties, and retained 
said check to be applied on such counterclaim. 
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The defendants advertised for sale $50,000 of bonds of the county 
of Cabarrus, issued for the building of a county home, reserving the 
right to reject any and all bids. The plaintiffs filed the following offer: 


“5 April, 1917. Board of Commissioners of Cabarrus: We offer you 
a premium of $1,790 in addition to par value, free blank bonds, and 
our attorney’s fee and accrued interest, for your $50,000, 5 per cent 
county home bonds, advertised for sale this day, interest payable semi- 
annually and maturing $2,000 a year beginning at the end of the 
second year after date of bonds. | 

“Prior to taking up and paying for the bonds you are to furnish us 

with full and accurate transcript of the record, duly certified, of the 
proceedings Jeading up to and culminating in this issuance and de- 
livery of bonds, to the satisfaction of our attorneys. 
. “Werewith is our certified check for $500 as evidence of good faith 
in making this bid, which is to be retained by you and presented for 
payment as part of the purchase price of the said bonds, provided the 
same are duly awarded to us on this bid, and delivered to us In ac- 
cordance to the terms thereof, at the Northern National Bank in 
Toledo, Ohio. 

“Tf any proposition shall be entertained by you in connection with 
paying interest on deferred payments on said bonds or on your bank 
balance from the proceeds thereof, we will equal any such proposition 
in addition to the above offer. Bruce Craven, Attorney for W. L. Slay- 
ton & Co.” 


Out of 10 or 15 bidders the plaintiff’s bid was the highest; but 
before said bid was accepted by defendants, Bruce Craven, attorney 
for W. L. Slayton & Co., made a statement in explanation of his bid. 

The defendants then asked the witness, L. A. Weddington, chairman 
board of commissioners, “State whether or not prior to the acceptance 
of the price offered by W. L. Slayton & Co. that Mr. Craven, their 
attorney, agreed to accept these bonds without any question as to the 
opinion of the attorney?” The answer to this question was objected 
to. Objection sustained, and defendants excepted. The witness would 
have testified and did, in the absence of the jury, testify as follows: 
“After the bids were all opened and the different prices compared, Mr. 
Craven’s bid was the highest, and immediately afterwards one or two 
of the other bond buyers, one especially, told that Mr. Craven had 
been buying bonds at numbers of places for this same concern, Slay- 
ton & Co., and had been refusing to accept them; and they got into 
a regular melee, took quite a time to get them separated and quieted 
down. Then the suggestion was made to throw these bonds into an 
auction and sell them to the highest bidder. Craven objected, saying 
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that he was the highest bidder and felt that he was entitled to the 
bonds; and after consideration the county commissioners agreed that 
the advertisement was that the bonds would be awarded to the highest 
bidder; and when they said he would not pay for them, he would not 
take them, Craven assured us, guaranteed that the bonds would be 
accepted without an attorney’s opinion other than his own.” 

“Q. I ask you if he (Craven) didn’t state at the time that he knew 
the whole situation and he would guarantee the acceptance? A. Yes, 
sir. 

“Q. Some statement was made that Mr. Craven had been buying 
bonds and not taking them; he and this party got into a oe a 
Craven told him he was a liar. 

“Q. It was a kind of mix-up? A. Yes. 

“Q. What was said by Mr. Craven in response to this other fellow? 
A. He appealed to the board of county commissioners. This man who 
had raised a row with him was the next highest bidder. After we got 
them settled down, some of the other bond buyers wanted to throw the 
bonds into an auction sale and let the highest bidder have them, and 
Craven appealed to the board that he came here at expense to buy the 
bonds and he was the highest bidder and didn’t think it was treating 
him right to turn him down, which the board considered the fact after 
his saying that he guaranteed that he would take the bonds. 

“Q. I ask you if you don’t know it to be a fact that you and your 
board did not change one word or syllable of that written contract that 
Bruce Craven submitted? iA. I have no knowledge of it, 1t never was 
authorized. 

“Q. There wasn’t any new auction? <A. No, sir. 

“Q. No verbal bidding by anybody? A. No, sir. 

“Q. The only thing is, you claim that after this fellow charged him 
that he was in the habit of getting them and would not pay for them, 
he called the fellow a lar and claimed he would, and said he would 
take the bonds whether they were good or not? A. He claimed so. He 
said ‘on no other opinion than his own.’ 

“Q. You didn’t make him change his bid? A. No; it was uot 
changed in his written contract. It may have been changed by Mr. 
Craven and the clerk to the board. The minutes were written up in 
his presence while the board was in session. 

“Q. After the bids were all opened the board retired to themselves ? 
A. Yes, sir. 

“Q. They had declined to accept any of the written bids until they 
eame back and Mr. Craven made this proposition? A. Yes, sir. 

“Q. I ask you if he didn’t state at the time that he knew these bonds 
were valid and all right and he would accept them? A. Yes, sir.” 
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J. F. Harris testified for defendant: “I was register of deeds and 
clerk to the board of commissioners in the year 1917. As clerk to the 
board of commissioners it was my duty to keep the minutes of the 
board of commissioners. I have a record of the minutes of the board 
in reference to the proposal of Bruce Craven. This is the record of 
it, dated 5 April, 1917: 

“Resolution. Whereas W. L. Slayton & Co., of Toledo, Ohio, are 
the highest and best bidders for the $50,000 county home bonds to be 
issued by Cabarrus County, dated 5 April, 1917, bearing interest at 
5 per cent, payable semiannually, to mature as specified in their bid, 
bearing date of 5 April, 1917: Now, therefore, be it resolved, that 
the said bonds be and the same are hereby awarded to said W. L. 
Slayton & Co., and the chairman and clerk are hereby authorized and 
directed to execute said bonds, and when executed to deliver the same 
to the said W. L. Slayton & Co. on comphance with the terms of their 
said bid on file in the office of the clerk, which bid is as follows: 

““We offer you a premium of $1,790 in addition to par value, free 
blank bonds, and our attorney’s fees and accrued interest, for your 
$50,000, 5 per cent county home bonds, advertised for sale this day, 
interest payable semiannually and maturing $2,000 a year, beginning 
with the end of the second year after date of the bonds. 

“<Prior to taking up and paying for the bonds, you are to furnish 
us with a full and accurate transcript of the record, duly certified, of 
the proceedings leading up to and culminating in this issuance and 
delivery of bonds, to the satisfaction of our attorneys. 

“<TWerewith is our certified check for $500 as evidence of good faith 
in making this bid, which is to be retained by you and presented for 
payment as part of the purchase price of the said bonds, provided the 
same are duly awarded to us on this bid, and delivered to ws in ac- 
cordance to the terms thereof, at the Northern National Bank in 
Toledo, Ohio. 

“<Tf any proposition shall be entertained by you in connection with 
paying interest on deferred payments on the said bonds, or on your 
bank balance from the proceeds thereof, we will equal any such propo- 
sition in addition to the above offer. (Signed) Bruce Craven, Attor- 
ney for W. L. Slayton & Co.’ 

“As register of deeds and clerk to the board, I furnished W. L. Slay- 
ton & Co. ‘with a full and accurate transcript duly certified’ by me. 
I gave them every information they asked me for; everything they 
wrote me concerning it I answered and mailed it to them. They never 
complained that I failed to do so. Yes, J think W. L. Slayton & Co. 
sent me the blank bonds to be executed. As well as I remember, those 
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bonds did come to us and we executed them and furnished the resolu- 
tion and everything, and shipped them.” 

The court erred in excluding the above evidence of what occurred 
and of the guarantee by the attorney of the plaintiffs. On the next 
day after this transaction war was declared, and the bonds went down 
in price. On 19 April, 1917, W. L. Slayton & Co. wrote a letter to 
the plaintiffs in which they stated that certain questions had been 
raised as to the legality of the above bonds and as soon as that was 
established they would then proceed with printing the same. 

The court erred in excluding the above testimony and in instructing 
the jury if they believed the evidence to accept the issues in favor of 
the plaintiff. 

The language of the written bid cannot be construed to mean the 
legality of the bonds must be passed upon by their attorney. It is “not 
so nominated in the bond.” The stipulation in the bid was “prior to 
taking up and paying for the bonds, you are to furnish us with a full 
and accurate transcript of the record, duly certified, of the proceedings 
leading up to and culminating in this issuance and delivery of bonds, 
to the satisfaction of our attorneys.” This stipulation means simply 
that the transcript of the record must be furnished to the satisfaction 
of their attorneys. This, according to the evidence, was done. The 
testimony of the register of deeds is that he sent plaintiffs a full and 
accurate transcript of the record and “gave them every information 
they asked for.” 

There is no statement in the bid that the attornevs of the buyers 
were to pass conclusively upon the legality of the bonds before accept- 
ing them. It is certainly not so stated in their offer, and it would be 
preposterous to accept such a bid which would put every advantage in 
the hands of the bond buyers to reject bonds at any time should the 
market go down, and would violate the age-old maxim that no man 
can be a judge in his own case. See Grant v. Board of Education, 178 
N. C., at p. 333. The true test is whether the bonds were legal and 
valid, and that is a matter for the courts and not for “he purchaser at 
the highest bid to decide. 

The testimony offered and rejected was that Craven, the accredited 
attorney of the plaintiffs representing them in person on this occasion, 
when the other bidders said that his clients would not pay for them 
and would not take them, “Craven assured us that he would guarantee 
that the bonds would be accepted without an attorney’s opinion other 
than his own.” This evidence explains what attorney would pass on 
them and does not contradict the bid, and this evidence should have 
been admitted as an essential part of the res geste, and the court should 
subsequently pass upon its binding power on the plaintiffs. He was 
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undoubtedly the plaintiff’s attorney. He signed the bid which they 
had authorized him to make—“Bruce Craven, Attorney for W. L. Slay- 
ton & Co.” In the letter written by Slayton & Co. on 19 April they 
stated, “When these bonds were offered for sale on 5 April by your 
county, our representative and attorney for your State, Bruce Craven, 
submitted a bid.” This evidence, which was improperly excluded, did 
not contradict the written bid but explains and elucidates the bid by 
telling what attorney would pass upon the transcript of the record. 
Johnston v. McRary, 50 N. C., 369. 

Exception 3 is as follows: “Q. You may state whether or not the 
county commissioners would have awarded these bonds to Slayton & Co. 
if there had been no other offer or proposition by Bruce Craven, attor- 
ney for W. L. Slayton & Co.?’ Witness was chairman of the county 
commissioners, and his answer would have been, “They would not.” 
The court erred in excluding the answer to this question because, if 
Craven had not said the bonds would be accepted without an attorney’s 
opinion other than his own, the bonds would not have been awarded 
to the plaintiff. | 

There was further error set out in exceptions 4, 5, and 6, as follows: 
“The court charges you that if you believe all this evidence it would 
be your duty to answer the first issue ‘Yes,’ which reads, ‘Is the plain- 
tiff the owner and entitled to the possession of the certified check in 
controversy as sued on in this action? ” 

If there was any evidence to the contrary, then the court erred in 
this instruction. As already stated, there was nothing in the written 
offer which says the bonds were bought subject to their legality, “To 
be determined by their attorneys.” If that construction be placed upon 
said bid then Bruce Craven, whom the plaintiffs stated in their letter 
had authority to file said bid as attorney for W. L. Slayton & Co., told 
the defendants that said bonds would be passed upon by him as their 
attorney, and he has never yet given an opinion that the bonds were 
not legal. In fact there was neither then nor at any time any real 
doubt as to the validity of said bonds, for the legality of this very class 
of bonds had already been passed upon on 14 March, 1917, in the case 
of Comrs. v. Spitzer, 173 N. C., 147. If the attorney (Roose) had 
erroneous doubts, it did not invalidate the sale. Clearly the plaintiffs 
rejected their purchase of the bonds, which has cost the taxpayers of 
Cabarrus some $4,000, because, owing to the declaration of war the 
very next day, April 6, there was a slump in the price of bonds. 

The county and other municipal officers in marketing bonds have 
always been at a disadvantage in dealing with bond buyers who by 
combination among themselves, or otherwise, have full opportunity to 
“chill the bidding,” but it has never been held in our courts that the 
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highest bidder under a bid made by the admitted attorney of the bidder, 
who expressly stated at the time that he was authorized to make the 
bid, and who in a letter of 17 April by his clients was expressly ad- 
mitted by them to have been authorized to make such bid, should be 
afterwards at lberty to reject such bid because, the market having 
fallen, another attorney of theirs then expressed a doubt as to the 
legality of the bonds. That is a matter which they should have investi- 
gated before making the bid, and if a doubt should subsequently arise 
it was a matter which should have been decided by the courts. 

The phrase in the written bid requiring, as this does, that a certi- 
fied record of the proceedings under which the bonds were issued should 
be submitted to the purchaser (which was done on this occasion), could 
not give the bidder the right to decide for himself as to the legality 
of the bonds, but would merely enable the purchaser to present any 
doubt as to the validity of the bonds to the courts. Otherwise the 
publie are absolutely at the mercy of such bidders. 

It may be noted that Mr. Craven not only stated unqualifiedly that 
he made the bid as attorney for the plaintiffs and deposited their $500 
check by their authority as evidence of good faith, and at the session 
of the commissioners, when the bonds were awarded to his clients, un- 
qualifiedly asserted that such bonds would be subject only to: his ap- 
proval as their attorney, and proved his good faith by entering into 
a personal difficulty to prove the integrity of his clients, but those 
clients subsequently in a letter of 17 April asserted that he was “their 
attorney for the State of North Carolina,” and that never at any time 
since has Mr. Craven, by word or deed, thrown any doubt upon his 
assertion that he was duly authorized to buy said bonds, and he has 
given no indication since that he was not so authorized. Indeed it 
seems to be clear beyond question that the whole trouble arose solely 
_ because of the slump in the price of bonds which took place the next 
day upon the declaration of war. The purchasers, who had deposited 
$500 as evidence of their good faith, are now seeking to retract their 
bid, though the validity of such class of bonds had already been decided 
in this Court in the case above cited, Comrs. v. Spitzer, 173 N. C., 147, 
upon the very point upon which Attorney Roose expressed his doubt, 
and the identical bonds have since been sold, though at a loss, not caused 
by their invalidity, but owing to the war. 

There has been nothing in the conduct of Craven, whom the plain- 
tiff admitted to be their attorney for this State, to ind:cate that he has 
not acted in entirely good faith. It is the plaintiffs themselves, alone, 
who afterwards sought to withdraw their bid to the loss of many thou- 
sands of dollars to the taxpayers of Cabarrus and in bad faith to them 
and to the county commissioners, who, in reliance upon their good 
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faith as the highest bidder, lost the opportunity to sell the bonds to 
the next highest bidder or at public auction as the other bond buyers 
offered to do on that day. 

There was error by the presiding judge in refusing the testimony of 
the county commissioners, as set out in the record, as to the transaction, 
and also in taking the case from the jury by instructing them to return 
a verdict in favor of the plaintiff if they believed the evidence. Men 
who deal with the Government, whether National, State or county, 
should learn that they must do so in the utmost good faith. There can 
be no possible question in this case that Craven made the bid for his 
clients with the fullest authority and in the utmost good faith, and 
he had done nothing to throw doubt upon this proposition or to indi- 
cate that he has repudiated his action. Whatever the motive of the 
plaintiffs in cancelling their bids, in regard to which there can be 
slight doubt, they had no right to do so. If they had any doubts about 
the validity of the bonds (as to which they should have satisfied them- 
selves before making the bid), at least the legality of the bonds should 
have been tested before the courts. They could not decide the case in 
their own favor and to the loss of the other side. The cancellation upon 
the ex parte opinion of another of their attorneys is without excuse. 

Even if the plaintiffs had the right to cancel their bid upon. the 
opinion of another attorney than Mr. Craven, this Court had already 
decided more than a month before this occurrence, in Comrs. v. Spitzer, 
supra, that this very class of bonds was valid and, at the least, the good 
faith of that other attorney of the plaintiffs, who gave an opinion which 
served as an excuse to the plaintiffs to cancel their order when the 
bonds went down in price, should have been subinitted to the jury upon 
all the evidence. | 

In protection to the taxpayers of North Carolina, whose rights have 
been so often sacrificed in such cases, the jury should have been allowed 
at least to have passed on the good faith of the plaintiffs in refusing 
to accept these bonds at a cost to the taxpayers of the county of Cabar- 
rus of so many thousands of dollars. The counterclaim should have 
been submitted to the jury as well as the plaintiff’s claim for return 
of the $500 which was deposited as a guarantee of the good faith which 
they have not proven to any jury, and hence are not entitled to recover. 

The County Commissioners of Cabarrus heretofore saved their county 
and people from a heavy loss unjustly attempted to be imposed on them 
(as this Court held) in Mfg. Co. v. Comrs., 183 N. C., 558. 
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LAURA BALLEW, ApmMx. or ALBERT BALLEW, v. ASHEVILLE AND 
EAST TENNESSEE RAILROAD COMPANY anp REGINALD HOW- 
LAND. 

(Filed 20 December, 1923.) 


1. Carriers—Railrcads—Employer and Employee—Master and Servant— 
Negligence—Contributory Negligence——Statutes—Comparative Negli- 
gence, 

The common-law principle that there could be no recovery of damages 
from negligence for a personal injury when the plaintiff was guilty of 
contributory negligence is now changed by statute (C. S., 3467) as relating 
to railroad employees, diminishing the recovery in proportion to the neg- 
ligence attributable to the employee. 


2. Negligence—Contributory Negligence—-Defenses—dActions, 

The plaintiff’s contributory negligence will not bar his recovery of 
damages in his action when the defendant has inflicted the injury with 
either actual or constructive intent, but it is otherwise if it is admitted 
that he had not this intent, and his contributory negligence will bar his 
recovery. 


ApprEaL by Howland, individually, from Bryson, J., at April Term, 
1923, of BuncomBe. 

Civil action. The defendant company operated an electric railway 
between Asheville and Weaverville (intrastate), of which the defendant 
Howland was the superintendent. The plaintiff’s intestate was a motor- 
man subject to the superintendent’s orders. On 12 May, 1922, the in- 
testate operated one of the cars, and on his return from Weaverville 
his car collided with another operated by Howland and he suffered 
injuries causing his death. 

Ihe issues were answered as follows: 

“1, Was the plaintifi’s intestate injured and killed by the negligence 
of the defendants, as alleged in the complaint? Answer: ‘Yes, 

“2. If so, was the conduct of the defendant, Rex Howland, wilful 
and reckless, and his negligence gross? Answer: ‘Yes.’ 

3. Did the plaintiff’s intestate, by his own negligence, contribute to 
his injury and death, as alleged in the answer? Answer: ‘Yes,’ 

“4. What damage, if any, is the plaintiff entitled to recover? Answer: 
‘$35,118.75 net.” 

By consent the damages were reduced to $12,500. 

Judgment for the plaintiff. Appeal by Howland, but not by the rail- 
road company. 


Mark W. Brown for the plaintiff. 
Werrimon, Adams d& Johnston for the appellant Howland. 
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ApAMs, J. In an action brought in a court of common law there 
could be no recovery for negligence by a plaintiff whose default con- 
tributed to the injury, but as against common carriers by railway this 
principle has been modified by statute. The fact that the employee may 
have been guilty of contributory negligence is not a bar to recovery, 
but in such case the damages shall be diminished by the jury in pro- 
portion to the neghgence attributable to the employee. C. S., sec. 3467. 
This statute is effective against the railroad company but not against 
the defendant Howland, and the question for decision 1s whether the 
answer to the second issue prevents Howland from relying for his 
exoneration upon the plaintiff’s contributory negligence. 

The authorities generally hold that the doctrine of contributory neg- 
ligence as a bar to recovery has no application in an action which 1s 
founded on intentional violence, as in the case of an assault and battery ; 
but intentionable violence 1s not negligence, and without negligence on 
the part of the defendant there can be no contributory negligence on 
the part of the plaintiff. The verdict does not show that the intes- 
tate’s death was caused by intentional violence, but it does show gross 
negligence and wilful and reckless conduct on the part of Howland. 

Tu view of the plaintiff’s admission that the defendant did not intend 
to injure the deceased, we think upon consideration of all the evidence 
the answer to the second issue signifies nothing more than gross, wilful, 
and reckless negligence. Does this finding of the jury entitle the plain- 
tiff to reeover notwithstanding the contributory negligence of the in- 
testate ? | 

Upon the second issue his Honor instructed the jury as follows: “I 
instruct you, gentlemen, that in order that one may be guilty of wilful 
aud wanton conduct, it must be shown that he was conscious of the 
surroundings and was aware from his knowledge of existing conditions 
that injury would probably result from his conduct under the circum- 
stances, and, with reckless indifference to consequences, consciously and 
intentionally did some wrong or omitted some known duty which pro- 
duced injurious result.” We must consider this instruction, not with 
reference to an award of punitive damages (for none were awarded), 
but with reference to the question Just proposed. 

In Foot v. R. R., 142 N. C., 52, the plaintiff alleged that while she 
was traveling in a buggy on a highway near the defendant’s road the 
defendant’s employees operated a passing handcar so as to cause her 
horse to run away and injure her; and the jury found, in answer to 
the first issue, that the plaintiff was injured by the defendant’s negli- 
gence, and in answer to the second, that the negligence was wanton 
and wilful. The defendant contended that the answers were incon- 
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sistent on the ground that a negligent and a wilful wrong cannot coexist. 
The Court held that the second issue was framed to enable the jury 
to say whether the wrongful act of the defendant permitted the re- 
covery of punitive damages, and that the answer thereto fixed the 
character of the negligence. Furthermore, it was said, a breach of 
duty can be and frequently is intentional and wilful while the act is 
yet negligent, and that the idea of negligence is eliminated only when 
the injury or damage is intentional. Distinction was noted between 
the wilfulness which is referred to a breach of duty ard the wilfulness 
which is referred to the injury caused or damage done. In the former 
there is wilful negligence; in the latter there is intentional injury. 
Wilful and wanton negligence will support a verdict for punitive dam- 
ages, and intentional injury will constitute ground for recovery not- 
withstanding negligence on the part of the plaintiff. 

The authorities hold, however, that the intention to inflict injury 
may be actual or constructive. In Conner v. Railway, 45 N. E. (Ind.), 
662, it is said: “The substance of the rule as established by the cases 
to which we have referred is that, to entitle one to recover for an injury 
without showing his own freedom from contributory fault, the injuri- 
ous act or omission must have been purposely and intentionally com- 
mitted, with a design to produce injury, or it must have been com- 
mitted under such circumstances as that its natural and reasonable 
consequence would be to produce injury to others, the actor having 
knowledge of the situation of those others. There must have been an 
actual or constructive intent to commit the injury.” J/cClellan, J., 
speaking for the Supreme Court of Alabama, stated the rule in this 
language: “The true doctrine, and that supported by many decisions 
of this Court, as well as the great weight of authority in other juris- 
dictions, is that, notwithstanding plaintifi’s contributory negligence, 
he may yet recover if, in a case like this, the defendant’s employees 
discover the perilous situation in time to prevent disaster, by the exer- 
cise of due care and diligence, and fail, after the peril of plaintiff’s 
property becomes known to them as a fact, and not merely after they 
should have known it, to resort to all reasonable effort to avoid the 
injury.” 9 Southern, 233. And in Central Railway Co. v. Moore, 63 
S. E. (Ga.), 644, it is said: “The court in charging the jury upon the 
subject should make it plain that it (the rule that contributory negli- 
gence is not a defense against wilful and wanton negligence) is never 
applicable unless the defendant’s conduct was such as to evince a wilful 
intention to inflict the 1 injury or else was so reckless or so charged with 
indifference to the ‘consequence where human life or limb was involved 
as to justify the jury in finding a wantonness equivalent in spirit to 
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actual intent.” See, also, Chicago Ry. Co. v. Jordan, 74 N. E. (IIL), 
452; McIntyre v. Converse, 1381 S. E. (Mass.), 198; Lowsville and N. 
R. R. v. Coniff’s Admr., 27 8. W. (Ky.), 865; Ft. Wayne, etc. Traction 
Co. v. Justus, 115 N. E. (Ind.), 585; Khlers v. AR. #., 194 Ill. A., 24; 
Birmingham Ry. v. Cockrum, 179 Ala., 372; Holwerson v. Ry. Co., 50 
L. R. A. (Mo.), 850; Banks v. Braman, 188 Mass., 367; Brittain v. 
R. R., 167 N. C., 642; Thompson on Negligence (2d Ed.), sec, 20 
ef seq. 

The meaning of “constructive intention” or the spirit of wilfulness, 
which is equivalent to the actual intent, may be illustrated by reference 
to one or two decisions. In Aiken v. Street Railway, 184 Mass., 269, 
there was evidence tending to show that the plaintiff, a boy six and 
one-half years of age, was on the lower step of a car which was going 
around a curve from one street to another and was clinging to the step 
trying to get into a stable position, and that he cried out to the motor- 
man, “Let me off’; that the motorman saw and heard him, and know- 
ing that he was in a place of danger, turned on the power in a wanton 
and reckless way for the purpose of starting the car quickly, and that 
the plaintiff was thrown off and injured. The judge instructed the 
jury that to maintain the action on the ground of wanton and reckless 
conduct it must be proved that the motorman wilfully and intentionally 
turned on the power with a view to making the car start forward rapidly 
and go at full speed quickly, but that 1t was not necessary to prove that 
he did it with the intention of throwing the boy off and injuring him. 
He also told them that the plaintiff need not show that he was in the 
exercise of due care. The Supreme Judicial Court, sustaining the in- 
struction, reached this conclusion: “In these cases of personal injury 
there is a constructive intention as to the consequences which, entering 
into the wilful, intentional act, the law imputes to the offender, and 
in this way a charge, which otherwise would be mere negligence, be- 
comes, by reason of a reckless disregard of probable consequences, a 
wilful wrong. That this constructive intention to do injury in such 
eases will be imputed in the absence of an actual intent to harm a 
particular person, is recognized as an elementary principle in criminal 
law. It is also recognized in civil actions for recklessly and wantonly 
injuring others by carelessness. Palmer v. Chicago, St. Lows and Pitts- 
burgh Railroad, 112 Ind., 250; Shumacker v. St. Louis and San Fran- 
cisco Railroad, 39 Fed. Rep., 174; Brannen v. Kokomo, Greentown and 
Jerome Gravel Road Co., 115 Ind., 115. In an action to recover dam- 
ages for an assault and battery, it would be illogical and absurd to 
allow as a defense proof that the plaintiff did not use proper care to 
avert the blow. See Sanford v. Highth Avenue Rarlroad, 23 N. Y., 
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343, 346. It would be hardly less so to allow a similar defense where 
a different kind of injury was wantonly and recklessly inflicted. A 
reason for the rule is the fact that if a wilful, intentional wrong 1s 
shown to be the direct and proximate cause of an injury, it is hardly 
concelvable that any lack of care on the part of the injured person 
could so coneur with the wrong as also to be a direct and proximate 
contributing cause to the injury.” In this case the motorman had 
actual knowledge of the plaintiff’s situation and the danger to which 
he was exposed, and the doctrine of constructive intent was applied. 

This Court recently approved the doctrine in Fry v. Utilities Co., 
183 N. C., 281. A boy between eleven and twelve years of age was 
riding on the rear step of an ice wagon which was moving northward 
on Tryon Street in the city of Charlotte. The street railway track 
was undergoing repairs and a pile of concrete extended from Seventh 
Street to Ninth Street, with the exception of an open space about thirty 
feet in length just south of and about fifty feet distant from Ninth. 
The driver of the wagon knew the boy was on the rear step and without 
warning turned the horses on the car track at the open space just in 
front of an approaching car. <A collision occurred and the boy was 
killed. The jury found that his death was caused by the negligence 
of the ice company and assessed the damages. The Court, granting 
a new trial for error in the instruction as to contributory negligence, 
said: “There can be no doubt as to what was the conclusion of the 
jury, which is that the driver of the wagon, regardless of any contribu- 
tory negligence of the boy, acted not only negligently when he had a 
chance to save him, but wilfully, recklessly, and wantonly, and against 
such conduct as this finding implies, the contributory negligence of the 
boy 1s no protection or bar to the plaintiff’s recovery. If the party 
injured is himself ever so negligent; the one who caused that injury 
is liable to him for the ensuing damages if he was aware of the dan- 
gerous situation and caused the damage wilfully, wantonly, or even 
recklessly, that 1s, if he did so without regard to the consequences of 
his act and being indifferent to the rights of others.” Here, too, the 
defendant’s employee had actual knowledge of the intestate’s peril. See, 
also, Brendle v. R. #., 125 N. C., 474, 

These and other authorities maintain the doctrine that if the de- 
fendant knows the plaintiff is in a perilous situation and wilfully and 
wantonly does an act which naturally and reasonably will result in the 
plaintiff’s injury, the wilful and wanton act imparts a constructive in- 
tention to injure, which is imputed to the defendant. Hence, where 
the defendant intentionally injures the plaintiff, whether the intention 
to injure be actual or constructive, the plaintiff’s contributory neg- 
hgence is not a bar to his recovery of damages. 
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In the instant case Howland had no actual intent to cause injury 
to the intestate. This the plaintiff admits. And there is no evidence 
that he had actual knowledge of the intestate’s peril or the place where 
the intestate’s car was running until about the time the collision oc- 
curred—no evidence of such wilful and wanton conduct as imputed to 
him the constructive intent to injure the deceased. There is abundant 
evidence of negligence, but no sufficient evidence of the defendant’s 
actual or constructive intent to cause injury or death. 

In concluding, we note just here what Mr. Justice Hoke said in Hicks 
v. Mfg. Co., 188 N. C., 331, concerning the decision in Greenlee’s case 
(122 N. C., 977) and in Trozler’s case (124 N. C., 190): “These opin- 
ions could be well justified and upheld on the ground that a failure to 
correct an evil of this magnitude, when it could be accomplished so 
effectually at an insignificant cost, was such a reckless and wanton dis- 
regard of the lives and safety of employees as to amount to an inten- 
tional wrong, against which contributory negligence is no defense. They 
have, however, been approved and accepted as decisions eminently just 
and proper in applying the principles of the law of negligence to new 
and changing conditions, and can be upheld and supported both by 
reason and precedent.” 

There was error in giving judgment upon the verdict against the 
defendant Howland, and to this extent the judgment should be reformed. 

Error. 





CITIZENS HOTEL COMPANY v. E. D. LATTA. 
(Filed 20 December, 1923.) 


Corporations—Subscriptions—Conditions— Waiver. 

A subscriber to shares of stock in a corporation proposed to be formed 
waives certain of the stipulations contained in his written subscription 
when he has afterwards become an incorporator and active trustee for 
its formation for the purposes set forth in his subscription, and has 
attempted to deal with it under the provisions of its incorporation. 


CLARKSON, J., did not sit. 


Appea by defendant from Long, J., at March Term, 1923, of Mrcx- 
LENBURG. 

Civil action to recover the sum of $5,000, same being the first call 
of 10 per cent on defendant’s subscription for 500 shares of the capital 
stock of the plaintiff corporation of the par value of $100 per share. 

The defendant’s original stock subscription reads as follows: 
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“$50,000.00. Charlotte, N. C., 10 April, 1920. 


“The undersigned, in consideration of similar subscriptions of other 
subscribers, hereby subscribes for and agrees to and with the following 
named trustees, to wit: 

“Hl. M. Victor (chairman), Robert Lassiter, W. H. Wood, W. S. 
Alexander, E. D. Latta, W. H. Twitty, Julian H..Little, C. C. Cod- 
dington, A. J. Draper, Joe Garibaldi, J. A. Durham, and J. H. Wearn, 
that he will take and pay for 500 shares of the par value of $100 each 
of the capital stock of a corporation to be formed under the laws of 
North Carolina by said trustees, or such number of them as may apply 
therefor, with a capital stock of not less than $750,000, for the purpose 
of purchasing the necessary real estate in the city of Charlotte and 
building a hotel thereon. The said stock is to be issued when the said 
corporation is organized, and paid for in such installments as the board 
of directors may order, the first installment to be not exceeding 20 per 
cent of the par value due and payable at the time of organization, and 
subsequent installments of not exceeding 20 per cent each to be payable 
at intervals of not less than four (4) months. 

“The foregoing subscription is made upon the condition that sub- 
scriptions for $750,000 of stock shall be secured within six months 
from 1 April, 1920, and that a valid proposal for a contract to lease 
the proposed hotel shall be received from a responsible party within 
twelve months from 1 April, 1920, the rent to be not less than a 6 per 
cent return on the investment. Lessee to pay all taxes, insurance, and 


upkeep. 
Witness: (Name) E. D. Latta, 
Jxo. M. Scort. (Address) Charlotte, N. C.” 


Having secured uniform subscription contracts, hke the above, total- 
ing $777,400 prior to 30 April, 1920, the defendant and three other 
“trustees” and one additional subscriber, designating themselves as 
incorporators, made application, in due form, for articles of incorpora- 
tion, and upon which the Secretary of State issued a charter to the 
plaintiff company. 

In this application, the defendant represented himself as subscrib- 
ing for 500 shares of stock, the same amount as in his original sub- 
scription contract, and further agreed that “the corporation can organ- 
ize and begin business when $107,000 of the capital stock, composed 
of 1,070 shares, shall have been subscribed.” This was the amount 
of stock subscribed by the incorporators. 

The charter contains none of the conditions set forth in the uniform 
stock subscription, but provides that the corporation shall have power 
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“to engage in, carry on and conduct a hotel business, either itself or 
through its lessee or lessees, successors or assigns,’ and “to build all 
necessary buildings and to buy, lease, or otherwise acquire all necessary 
property, either real or personal, for said purposes, . . . to pur- 
chase, hold, sell, mortgage by deed of trust or otherwise, and to convey 
or sell real estate and personal property for the proper conduct of the 
business of the corporation,” . . . anywhere in the United States. 

After the charter was received by the incorporators, they all, includ- 
ing the defendant, signed a written agreement waiving notice and desig- 
nating the time and place to hold the meeting for the organization of 
the corporation, and caused a notice to be sent out to every subscriber 
inviting him to come and participate in the meeting, which was held on 
11 May, 1920, as agreed; and while the defendant could not be present, 
he requested H. M. Victor to be present and look after his interests, 
and Mr. Victor was present and took part in the meeting. 

The corporation was duly organized. The board of directors elected 
officers, and they shortly thereafter began to consider sites for the hotel, 
aud the defendant appeared before the board in person once or twice, 
trying to sell them a site for the hotel, without any conditions or reser- 
vations, and wrote them some two or three times on the same subject 
and to the same purpose and effect. 

Owing to the depressed business conditions that soon followed, the 
officers of the company decided to defer action for a while, and sent to 
all the subscribers for stock, including the defendant, a letter dated 
3 September, 1920, advising that they would defer action until the fol- 
lowing year. 

In the early part of 1921 the officers became active and finally ob- 
tained propositions from two parties to lease the proposed hotel, and 
contracted with one set of proposed lessees, and notified the stockholders 
thereof. | | 

They rejected the sites offered by the defendant and selected and 
agreed to purchase one for the hotel, with the benefit of the judgment 
and approval of the lessees, at the corner of West Trade and Poplar 
streets, in the city of Charlotte, and then made a call of 10 per cent 
on all the stock subscribers, and gave notice of said call for the same 
to be due 10 January, 1922. 

The defendant never questioned his liability on his subscription until 
after he received notice of the said first eall, to which he replied that 
he would not pay either that or any other call, and denied his lability 
rn toto. 

The plaintiff instituted this suit on 20 March, 1922, to recover the 
said first call, and founded its cause of action solely upon the agreement 
of the defendant as set forth in the charter. 
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The defendant answered, admitting the execution of the charter, 
notice of the call, and his refusal to pay, and set up as a defense that 
he did not intend by signing the charter to subscribe for any different 
amount of stock or upon any different terms than as set forth in his 
original subscription, which he pleaded as a defense, claiming that cer- 
tain stipulations set forth therein were and are conditions precedent 
to his lability to take and to pay for his subscribed stock, that they 
had not been performed, and therefore he was not bound by his sub- 
scription. He also denied in his answer the legal existence of the plain- 
tiff, or the right of any one ever to have acted for it. 

The plaintiff filed a replication, pleading that the original liabilities 
of the defendant were merged in or superseded by the charter, but if 
that were not so that the said stipulations pleaded by him. were not 
conditions precedent, and even if they were they had been fully per- 
formed in so far as necessary, but if they had not, the defendant waived 
the same by his conduct in signing the charter, helping to organize the 
corporation or agreeing for it to be organized, and his ettempts to deal 
with it and fasten obligations upon it through its officers. 

Upon the issues thus joined, the jury returned the following verdict: 

“1, Did the defendant subscribe to the articles of incorporation 
marked ‘Exhibit A,’ attached to the complaint? (By consent.) Answer: 
‘Yes,’ 

“2, Did the plaintiff make a call of 10 per cent on all stock subscrip- 
tions, including that of the defendant, on or about 8 December, 1921, 
to be due and payable 10 January, 1922, and give defendant due and 
proper notice thereof? (By consent.) Answer: ‘Yes,’ 

“3. Did the defendant fail and refuse to make payment of the amount 
of the said call? (By consent.) Answer: ‘Yes.’ 

“4, Was the condition of the uniform subscription contract that sub- 
scriptions for $750,000 of stock shall be secured within six months from 
1 April, 1920, complied with? Answer: ‘Yes.’ 

“5, Did the defendant waive compliance with provision of the uni- 
form subscription contract requiring that subscriptions for $750,000 
of stock shall be secured within six months from 1 April, 1920? 
Answer: ‘Yes.’ 

“6, Was the condition of the said uniform subscription contract that 
a valid proposal for a contract to lease the proposed hotel shall be re- 
ceived from a responsible party within twelve months from 1 April, 
1920, the rent to be not less than 6 per cent return on investment, and 
lessee to pay all taxes, insurance and upkeep, complied with? Answer: 
‘Yes.’ 

“7. Did the defendant waive compliance with the condition of the 
uniform subscription contract that a valid proposal for a contract to 
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lease the proposed hotel shall be received from a responsible party 
within twelve months from April, 1920, the rent to be not less than 
6 per cent return on investment, and lessee to pay all taxes, insurance 
and upkeep? Answer: ‘Yes.’ , 

“8. In what amount is defendant indebted to the plaintiff on account 
of the eall of 10 per cent made by plaintiff on or about 8 December, 
1921% Answer: ‘$5,000, and interest from 10 January, 1922 ” 

From a judgment on the verdict in favor of plaintiff, the defendant 
appeals, assigning errors. 


Pharr, Bell & Sparrow and Thaddeus A. Adams for placntiff. 
Cansler & Cansler and Tillett & Guthrie for defendant. 


Sracy, J., after stating the facts as above: The record in the instant 
ease is voluminous; it contains, in all, 80 exceptions and 79 assignments 
of error. After a careful and painstaking investigation of the whole 
matter, we are constrained to believe that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and that 
the validity of the trial should be sustained. Apparently all matters 
in dispute have been settled by the verdict, and no action or ruling on 
the part of the trial court has been discovered by us which we appre- 
hend should be held for reversible error. 

In their final analysis, the questions of law presented for our con- 
sideration arrange themselves in a narrow compass. The defendant 
contends (1) that his rights and liabilities are to be determined entirely 
by the provisions of the uniform subscription contract without refer- 
ence to anything else, and (2) that the conditions contained in the last 
paragraph of said subscription contract, as above set forth, are condi- 
tious precedent which have never been performed. In support of this 
position, defendant relies strongly upon the case of Alexander v. Sav- 
ings Bank, 155 N. C., 124. But the verdict in the Alewander case is 
quite different from the one in the case at bar, and for this reason it 
cannot be considered as a controlling authority. On the contrary, we 
think the principles announced in Codperative Assn. v. Boyd, 171 N. C., 
184, are more nearly applicable to the facts of the instant case, though 
it is conceded the two cases are somewhat dissimilar. 

In the present case it should be remembered that the defendant was 
one of the trustees named in the uniform subscription contract; that 
he signed the articles of incorporation and agreed for the plaintiff com- 
pany to be organized, and thereafter he offered to sell to the plaintiff a 
hotel site, etc. Upon evidence of this character, all the controverted 
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The case is distinguishable from those cited and relied on by defend- 
ant’s counsel in their elaborate brief by virtue of the verdict rendered 
herein. The rights of the parties have been settled by the jury in a 
cause tried in conformity to established principles of law. We have 
been unable to find any reversible error on the record. 
No error. 


CrarKson, J., did not sit. 





IN THE MaTTER OF THE Last WILL AND TESTAMENT OF WILLIAM LOYE, 
DECEASED. 


(Filed 20 December, 1923.) 


1. Wills—Revocation—Cancellations—Alterations—-Statutes. 


In order to a revocation of a will, in whole or in part, under the pro- 
visions of C. S., sec. 4183, there must not only exist the intent of the 
testator to cancel, but it must be accompanied by the physical act of 
cancellation; and while it is not required that the words should be 
entirely effaced where the cancellation is in part, so as to make the same 
illegible, the portion erased must be of such significance as to effect a 
material alteration in the meaning of the will or the clause of the will 
that is challenged on the issue. 


2. Same. 


Where the primary or controlling clause of a will remains unaltered 
by the obliteration by the testator of words therein, and the unobliter- 
ated words remaining are sufficient to carry the desiznated property 
to the devisee, it will not amount to a revocation within the intent and 
meaning of C. S., sec. 41383; nor will the obliteration of the name of 
another beneficiary be sufficient as to him, when it a»dpears that the 
intent of the revocation by the testator was dependent upon the suc- 
cessful revocation of a principal devise wherein the erasures were in- 
sufficient to effectuate a legal cancellation. 


Issve of devisavit vel non as to the last will and testament of William 
Love, deceased, tried before Harding, J., at August Term, 1922, of 
GUILFORD. 

The will haying been proved in common form, at the instance of 
E. E. Bain, one of the executors duly named therein, a caveat was 
entered by E. C. Love and other children of the testator to the effect 
that the second item of paper-writing constitutes no part of said last 
will and testament, same having been canceled or revoked by the testa- 
tor in his lifetime; and on citation made, the matter was transferred 
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to the docket of the Superior Court where it was submitted to the jury, 
as stated, on an issue in form as follows: 

“1. Is the paper-writing propounded the last will and testament of 
William Love, deceased, or any part thereof, and if so, what part?” 
And to said issue the jury made answer: ‘Yes, all except article two 
(2).” 

On the trial it was proved that William Love died in Morganton, 
N. C., on 1 December, 1921, domiciled in the county of Guilford, and 
leaving a large estate of real and personal property devised and_ be- 
queathed chiefly to his children—Annie E. Bain, wife of E. E. Bain; 
E. C. Love, W. H. Love, J. A. Love, Mrs. Sallie Love Bass, and Lelia 
Pitts, a grandchild. That said will was duly signed and witnessed and 
complete in form on 29 March, 1917, and when same was propounded 
for probate in February, 1922, the second item of said will, the validity 
of which is challenged by the caveat, contained the erasure of certain 
words In said item by having short ink marks drawn across face of 
these words, and also the same or some of them seem to have been 
blurred to some extent as if they had been rubbed over with a finger 
end. Whether at the time of the cancellation or at some other time 
does not clearly appear, but neither of these erasures or attempted 
erasures were such as to render the words illegible, and the said item 
as it then appeared was in form as follows, the words of the items 
affected by said erasures being in italics: 

“Second: I will and devise unto my daughter, Annie E. Bain, wite 
of E. E. Bain, my entire factory site, with all improvements thereon, 
located on the west side of and adjacent to South Ashe Street, and just 
south of and adjacent to the North Carolina Railroad Company right 
of way; subject to and charged, however, with the payment of seven 
thousand dollars ($7,000) payable to my son, E. C. Love, and with 
the further sum of seventeen hundred and fifty dollars ($1,750), pay- 
able to my son, J. A. Love. In the event that my said daughter, wife of 
FE. E. Bain, shall fail to pay unto said E. C. Love the seven thousand 
dollars ($7,000) hereinbefore charged on said property, in his favor, 
and the further sum of seventeen hundred and fifty dollars ($1,750) 
hereinbefore charged on said land and property, in favor of and pay- 
able to J. A. Love, then my executors hereinafter named shall sell said 
property, and out of the proceeds thereof pay unto said E. C. Love the 
principal sum of seven thousand dollars ($7,000), and unto J. A. Love 
the sum of seventeen hundred and.fifty dollars ($1,750), and the bal- 
ance of said proceeds shall go and be the property of my said daughter, 
wife of E. E. Bain. The said two sums above charged on said land, 
one payable to E. C. Love and the other to J. A. Love, shall commence 
to bear interest after sixty days after my death, and shall bear interest 
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at the rate of six per cent per annum till paid; and the power of sale 
vested in my said executors shall be exercised unless my said daughter, 
wife of E. E. Bain, shall pay said charges and interest, as hereinbefore 
provided, within twelve months after my death.” 

There was evidence tending to show that from the time the will was 
written and executed until June, 1920, it was in a sealed envelope in 
the office of one of testator’s sons, E. C. Love, and in June, 1920, testa- 
tor obtained possession of the will and kept it until January, 1921. 
That he then handed it to the propounder, E. E. Bain, in a sealed 
envelope, which was not opened till after the testator’s death, when it 
was found in its present condition. That about the time the will was 
obtained from his son, E. C. Love, and before that, testator, who had 
been an alert and capable business man, became affected with a con- 
dition supposed to be senile dementia, which caused at times aberration 
of mind more or less protracted; that this condition grew upon him 
until he became unmanageable, and he was treated at two or more 
institutions for his disorder, and was in one of them at Morganton at 
the time of his death. 

It was further shown that while he had control of his will, in 1920, 
he was heard to say to one or more persons, and in reference to this 
item in question, that the factory property had enhanced in value to 
such an extent that the disposition he had made of it would work an 
injustice, and he intended to change it in that respect, and again that 
he had changed it, ete. 

On the verdict, as heretofore stated, there was judgment for caveators, 
and propounders, having duly excepted, appealed. 


King, Sapp & King and Brooks, Hines & Smith for propounders. 
Bynum, Hobgood & Alderman, Wilson & Frazier, and Hoyle & Har- 
rison for caveators. 


Hoxr, J. Our statute on the subject, C. S., sec. 4133, provides in 
effect that no will or testament in writing, or any clause thereof, shall 
be revoked, except by burning, cancelling, tearing or obliterating the 
same, by the testator himself, or in his presence and by his direction 
and consent, or by a formal will with witnesses or a holograph will, 
duly executed as the statute requires and prescribes. 

In construing this statute, it 1s held with us that in any of the modes 
specified there may be a partial revocation of the will. In re Will of 
Saunders, 177 N. C., 156; Baker v. Edge, 174 N. C., 100; Barfield v. 
Carr, 169 N. C., 574; In re Wellborn’s Will, 165 N. C., 686; Cutler v. 
Cutler, 1830 N. C., 1. And that in order to a revocation by burning, 
cancelling, ete., there must be the physical act effecting an erasure or 


N.C.] FALL TERM, 1923. | 117 


IN RE LOVE, 


destruction of some material portion of the will, and this must have 
been done with intent to revoke. Both the physical act and the intent 
must concur to an effective revocation. If a testator accidentally drops 
his will, duly executed, into the fire and it is burned in whole or in 
part, or though he may have a settled purpose to revoke and has ex- 
pressed this purpose to others, if there is a failure in the physical act 
required to carry out his purpose, there 1s no revocation. 

And in case of an alleged revocation by cancelling, while it is not 
required that the words should be effaced so as to make the same illegi- 
ble, the portion erased must be of such significance as to effect a mate- 
rial alteration in the meaning of the will or the clause of the same that 
is challenged on the issue. In re Shelton’s Will, 143 N. C., 218; White 
v. Casten, 46 N. C., 197; Hise v. Fincher, 32 N. C., 189; Bethell v. 
Moore, 19 N. C., 311; Evans’ appeal, 58 Pa. Rep., 238; Wolf v. Bol- 
liner, 62 I]l., 368; Clark & Perry v. Smith, 84 Barbour’s Reports, 140; 
Martins v. Gardiner, 8 Sim., 72; 59 English Reports, 29; 1st Jarman 
on Wills, 291-92-93-94; Underhill on Wills, sec. 229. 

In Shelton’s case, supra, 1t was held that a cancellation or erasure 
made after the execution of a will, which does not in fact destroy some 
material portion of the substance of the will, does not constitute a revo- 
eation thereof. In White v. Casten, that revocation of a will is an act 
of the mind, demonstrated by some outward and visible sign. And in 
Cutler v. Cutler it is said in the opinion: “That revocation consists of 
two things—the intention of the testator and some outward act or sym- 
bol of destruction. A defacement, obliteration or destruction without 
the animo revocandi 1s not sufficient, neither is the intention, the anzmo 
revocandi, sufficient without some act of obliteration or destruction 
done.” And coming more directly to the question presented, it was held 
in Clark & Perry v. Smith, supra: “The intention of a testator to can- 
eel or revoke a clause in his will, however strongly declared, is of no 
consequence unless it be carried out by some act amounting, in judg- 
ment of law, to an actual cancellation or revocation.” “A testator 
having an only son, James W. Smith, devised certain real estate to 
his ‘son, James W. Smith.’ After the execution of the will he, with a 
pen, erased from the clauses of the will containing the devise the name, 
‘James W. Smith,’ leaving the word ‘son’ uncanceled: J7eld, that neither 
the will nor the devises to James W. Smith were revoked by the 
erasures.” 

And in Martins v. Gardiner, supra, where the name of the legatee 
had been erased in certain places, leaving it in others, “That as the 
description and in some places the name of the legatee remained un- 
canceled the Court would not be warranted in holding that the bequest 
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to her was revoked.” A case that is quoted with approval by Mr. Jar- 
man in his valuable work on Wills, at p. 293. 

On a proper application of these authorities and the principles they 
approve and illustrate, the Court is of opinion that there has been no 
revocation of this will or any part of the same, for the want of any 
physical act effecting a material alteration in its meaning. Leaving 
out the words that are obliterated, and accepting the position that the 
erasures were made with intent to revoke, the primary and controlling 
clause in this item of the will remains unaltered and is sufficient to 
carry the designated property to the devisee as originally written. 

True, in the portion of the will descriptive of the devisee, the words 
“Annie E.” and possibly “my daughter, Annie E.,” are erased, but the 
words “wife of E. E. Bain” remain, fully designating the beneficiary. 
And as to the property, while the words “entire factory” are erased, 
the words “my site’ remain, followed by a full and sufficient descrip- 
tion of the property by metes and bounds. The significance of the 
devise, therefore, stands unimpeached. Whether this failure on the 
part of the testator to carry out his expressed purpose arose from an 
attack of unconsciousness, to which he was at times subject, or from 
an infirmity of purpose incident to his disease that was then upon him, 
or otherwise, he has failed to signify his intent by any adequate physi- 
cal act, and it must be held that on the evidence, if accepted by the 
jury, there has been no revocation of this will or any part thereof. 

We are not unmindful of the subsequent erasures, in which the name 
of one of the beneficiaries, J. A. Love, is marked out wherever the same 
appears, but this is manifestly dependent, and intended to be, on the 
successful revocation of the principal devise to the daughter, on which 
it is made a charge, and this attempt having failed for the reasons 
stated, the attempted revocation as to this legatee fails also. Several 
of the authorities above cited and others are in general support of this 
position, and no claim to the contrary is insisted on before us. See 
Bethell v. Moore, supra; Wolf v. Bolliner, 62 Ill, supra; 1st Jarman 
on Wills, 294. 

On the record the judge should have charged the jury, as requested, 
that there were no facts in evidence permitting an inference of revoca- 
tion, and this will be certified that the verdict of"the jury be set aside 
and further proceedings had in accord with this opinion. 

Reversed. 
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WILLIAM WATERS er av. v. BOARD OF COMMISSIONERS OF 
BUNCOMBE COUNTY ET ALS. 


(Filed 20 December, 1928.) 


1. Schools——Bonds—Petition—Resolution—Orders—Evidence—Presumip- 
tion—Burden of Proof. 

The recitations of the school board for the district and of the county 
commissioners calling an election for an issuance of bonds for school 
purposes, declaring a full investigation had been made as to the suf- 
ficiency in number of the signers of the petition to the school board for 
that purpose, is prima facie evidence of the fact, and the bonds accord- 
ingly to be issued will not be declared invalid on the ground of the in- 
sufficiency of the investigation unless the presumption is overcome by 
the plaintiff seeking to declare them invalid. 


2. Statutes—Repeal—Repugnancy. 
The law does not favor the repeal of a statute by implication, and 
only such parts that are irreconcilable with the later act will be con- 
strued as repealed. 


3. Same—Schools—Bonds—Taxation. 

A later statute authorizing the levy of a special tax for school pur- 
poses by a district does not repeal a former act providing for the issu- 
ance of bonds therefor; and the act of 1921, amendatory of the act of 
1915, in relation to this matter, applicable to the school laws of Bun- 
combe County, does not revive the act of 1918 so as to repeal the act 
of 1915, there being no conflict therein and the Municipal Finance Act 
of 1921, relating to municipal corporations as cities and towns, ete., and 
not to school districts, is not in conflict with such matters relating to 
school districts. Chapter 186, Public Laws of 1923, has no application 
to this case. 

4, Constitutional Law—Schools—Taxation—Municipal Corporations— 
Faith and Credit—Elections, 

The provisions of Article VIII, section 4, of our Constitution, relates 
to municipal corporations as originally formed under legislative enact- 
ment, and is more restrictive in limiting the municipality in contracting 
debts or pledging their credit than Article VII, section 7, which requires 
an election by its voters to do so, when not for necessary expenses; and 
an exception to the constitutionality of chapter 722, Public Laws of 1915, 
cannot be sustained on the ground that it does not limit the amount of 
the bonds that may be issued for the purposes therein authorized. 


AppraL by plaintiffs from McHlroy, J., at October Term, 1923, of 
BuNCOMBE. 

Civil action to enjoin the defendants from issuing certain school 
bonds of Haw Creek Special School District, Buncombe County, to the 
amount of $50,000, which the defendants propose to issue pursuant to 
chapter 722, Public-Local Laws 1915, the same having been authorized 
by an election held in said school district on 17 October, 1922. 
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From a judgment sustaining the legality of the election and uphold- 
ing the validity of the bonds in question, the plaintiffs appealed. 


M. W. Brown for plainttffs. 
Chas. N. Malone, G. A. Thomasson, and George W. Craig for de- 
fendants. 


‘Sracy, J. Upon the petition of one-fourth of the voters of Haw 
Creek Special School District, which petition was approved by the 
county board of education, the board of county comm:ssioners of Bun- 
combe County ordered an election to be held im said district on 17 
October, 1922, for the purpose of submitting to the qualified voters of 
said district the question as to whether bonds to the arnount of $50,000 
should be issued for said school district, the proceecls derived there- 
from to be used in erecting a new school building as provided by chap- 
ter 722, Public-Local Laws, 1915. The election was duly carried and 
the defendants are preparing to issue the bonds as authorized. This 
suit is to test the regularity of said election and to determine the 
validity of the said proposed bond issue. 

In the first place, it is alleged that while the action of the board of 
education in approving the petition 1n question and requesting the 
board of commissioners to order an election thereon appears to be 
regular on its face and in due form, yet, as a matter of fact, such action 
on the part of the board of education was without due inquiry as to 
whether the petition contained the requisite signatures of one-fourth 
of the qualified voters of said district, and that the approval of the 
board of education, as well as the action of the board of commissioners, 
was taken pro forma, for which reason, plaintiffs contend, the election 
should be held for naught and the bonds declared invalid. 

The evidence offered by the plaintiffs, tending to impeach the pro- 
ceedings of the two boards, was excluded by the’ trial court on the 
ground the plaintiffs have not alleged nor do they contend that the 
petition did not contain the requisite number of signatures, but the 
objection of the plaintiffs, without any allegation of bad faith, fraud, 
or lack of a proper petition, simply relates to the manner in which the 
two boards arrived at their conclusions. To the action of the trial 
court in excluding this evidence, the plaintiffs except and assign same 
as error. The exception cannot be sustained. The resolutions of the 
two boards are in due form and, in the absence of any allegation which 
tends to impeach their validity, evidence of the character offered will 
not be received. The recital in the resolution of the board of educa- 
tion that the petition presented was “signed by more than twenty-five 
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per cent of the voters residing in the district,” and the recital in the 
resolution of the board of commissioners, “Whereas it has been found 
and judicially determined that the signatures to said petition constitute 
inore than twenty-five per cent of the voters resident in said school 
district: Therefore, be 1t resolved,” etc., are to be taken, prima facie 
at least, as correct. No competent evidence was offered to overcome 
the presumption of sufficiency arising from such recitals. 28 Cyc., 
977; McManus v. The People, 183 Ill., 391. Indeed, the sufficiency of 
the petition is not even questioned. 

The next contention of the plaintiffs, which merits discussion, is that 
chapter 722, Public-Local Laws of 1915, is repealed by implication by 
the passage of chapter 73, Public-Local Laws, Extra Session 1921, or, 
if not abrogated by this act, it 1s repealed by implication by the Muniei- 
pal Finance Act, ch. 106, Public Laws, Extra Session 1921. 

Chapter 73, Public-Local Laws, Extra Session 1921, purports to 
amend chapter 518, Public-Local Laws of 1913, an act relating to the 
school law in its application to Buncombe County, but this act of 1913 
in no way conflicts with chapter 722, Public-Local Laws of 1915. The 
act of 1915 provides for issuance of bonds “for the purpose of repair- 
ing, altering, making additions to or erecting new buildings, or for 
purchasing schoolhouse sites and playgrounds,” whereas the act of 
1913 merely authorizes the voting of a special tax of ten cents to main- 
tain, repair, and erect schoolhouses. It did not and was not intended 
to authorize a bond issue on behalf of school districts. Hence, the 
amendatory act of 1921 did not revive the act of 1913 so as to repeal 
the act of 1915, because they are not in conflict. Repeals by impli- 
eation or construction are not favored, and for such a repeal to take 
effect, the repugnancy between the later statute and the one of earlier 
date must be clear, and only then will the repeal operate to the extent 
of such repugnancy. 9S. v. Perkins, 141 N. C., 797; Comrs. v. Hender- 
son, 163 N. C., 114; S. v. Kelly, ante, 365. For like reason it cannot be 
said that the act of 1915 is repealed by implication by the Municipal 
Finance Act of 1921. By the express terms of the latter act a “munici- 
pality means and includes any city, town or incorporated village in this | 
State, now or hereafter incorporated,” and this act nowhere purports to 
deal with school districts. The two acts are not in conflict, hence the 
later act will not be construed to repeal the one of earlier date. S. v. 
Perkins, supra, and cases there cited. 

Plaintiffs further contend that chapter 722, Public-Local Laws of 
1915, violates Article VIII, section 4, of the State Constitution, be- 
cause it contains no hmitation upon the amount of bonds which may 
be issued thereunder. The section of the Constitution in question makes 
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it “the duty of the Legislature to provide for the organization of cities, 
towns, and incorporated villages, and to restrict their power of taxation, 
assessment, borrowing money, contracting debts and loaning their credit, 
so as to prevent abuses in assessment and in contracting debts by such 
municipal corporations.” 

It will be observed that this language is more restricted than that 
used in Article VII, section 7: “No county, city, town or other munici- 
pal corporation shall, contract any debt, pledge its faith or loan its 
credit, nor shall any tax be levied or collected by any officer of the 
same except for the necessary expenses thereof, unless by a vote of the 
majority of the qualified voters therein.” 

We have held consistently that school districts are municipal cor- 
porations within the meaning of Article VII, section 7, of the Con- 
stitution. Perry v. Comrs., 148 N. C., 521; Smith v. School Trustees, 
141 N. C., 155; Hollowell v. Borden, 148 N. C., 256. But apparently 
in no case, where the question was squarely presented, has it been held 
that school districts come within the purview of Article VIII, section 
4, of the Constitution. In S. v. Green, 126 N. C., p. 1034, it was said: 
“The Constitution, Art. VITI, sec. 4, authorizes the General Assembly 
to ‘provide for the organization of cities, towns and incorporated vil- 
lages,’ and from this it would seem that only those that are thus ‘or- 
ganized’ should, in purview of law, come under that head.” And again 
in Felmet v. Comrs., ante, p. 254: “The words ‘school district’ are 
not within the purview of Article VIII, section 4, of the Constitution.” 

We are of the opinion that chapter 722, Public-Local Laws of 1915, 
is not unconstitutional by reason of any failure of the Legislature to 
limit, in said act, the amount of bonds which may be issued thereunder. 

It will be observed that the bonds in question were authorized by 
an election held on 17 October, 1922, long before the oassage of chap- 
ter 136, Public Laws 1923, and it is not contended that the validity of 
said bonds is in any way affected by this later act. In fact, it was 
eonceded on the argument, by counsel for both sides, that the act of 
1923 has no application to the facts of this case. 

We have examined the remaining exceptions with care—none have 
been overlooked—but we do not consider them of sufficient moment to 
warrant any extended discussion. The judgment entered below will 
be upheld. 

Affirmed. 
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W. M. PERSON Ef au. v. R. A. DOUGHTON, COMMISSIONER OF REVENUE. 
(Filed 20 December, 19238.) 


1. Taxation—Mandamus—Corporations—Shares of Stock — Pleadings — 
Demurrer—Courts—J urisdiction—Commissioner of Revenue. 


On this appeal from sustaining a demurrer of the Superior Court for 
a writ of mandamus to compel the State Commissioner of Revenue to 
have listed for taxation as personal property shares of stock in foreign 
corporations held by resident stockholders, in this case it is held that 
the opinion in Person v. Watts, 184 N. C., 499, controls, and that the 
complaint failed to state facts sufficient to constitute a cause of action, 
and that the court had no authority or jurisdiction to grant the relief 
demanded. 


2. Same—Constitutional Law. 


The provisions of section 4, Revenue Act of 1928, excepting from tax- 
ation shares of stock held in this State when the situs of the corpora- 
tion is in another State where it has its principal place of business and 
conducts the same, are not in contravention of Article V, section 3, of 
the State Constitution: Held further, the remedy by mandamus is not 
ordinarily applicable when the constitutionality of a statute is involved 
in the controversy. 


CLARK, C. J., dissenting. 


AppreaL by plaintiffs from Cranmer, J., at chambers in Raleigh, 20 
June, 1923. From Waxes. | 

Application for writ of mandamus, heard upon demurrer, and from 
a judgment sustaining the demurrer, plaintiffs appeal. 


W. M. Person for plaintiffs. 
Attorney-General Manning and Assistant Attorney-General Nash 
for defendant. 


Stacy, J. In this action or proceeding, plaintiffs make application 
for a writ of mandamus to compel the defendant, Commissioner of 
Revenue of North Carolina, by order of court, to have listed for tax- 
ation, as personal property of the respective holders thereof, all shares of 
stock in foreign corporations held by individual shareholders and resi- 
dents of this State. A demurrer was interposed in the trial court and 
sustained upon the ground (1) that the complaint, or petition, failed to 
state facts sufficient to constitute a cause of action, and (2) that the 
court had no jurisdiction or authority to grant the relief demanded. 
The appeal presents for review the correctness of the judgment sus- 
taining the demurrer. We held in Person v. Watts, 184 N. C., 499— 
a case exactly parallel with the one at bar, so far as the right to a writ of 
mandamus is concerned—that the plaintiff there had not only apphed 
for the wrong remedy, but had also selected the wrong forum. The 
same dual error has been repeated here. 
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It is the position of the plaintiffs that, under Article V, section 3, 
of the Constitution, the Legislature is required to pass laws “taxing, 
by a uniform rule, all moneys, credits, investments in bonds, stocks, 
joint-stock companies, or otherwise; and, also, all real and personal 
property, according to its true value in money”; and that this section 
has been violated by the following so-called “exemption clause” in sec- 
tion 4 of the Revenue Act of 1923: “Nor shall any individual stock- 
holder of any foreign corporation be required to list or pay taxes on 
any share of its capital stock in this State, and the situs of such shares 
of stock in foreign corporations, owned by residents of this State, for the 
purposes of this act, is hereby declared to be at the place where said 
corporation undertakes and carries on its principal business.” Where- 
fore plaintiffs pray that this clause in the Revenue Act of 1923 be 
declared null and void and that the defendant be required, by judicial 
decree, to have listed for taxation, as personal property of the respective 
holders thereof, all such stock in foreign corporaticns held by indi- 
vidual stockholders and residents of this State. 

Even if the above clause in the Revenue Act of 1923 be unconstitu- 
tional—which it does not seem to be, though the question is not before 
us for decision—still the plaintiffs would not be entitled to the relief 
demanded, for the judiciary is without power to levy assessments or to 
devise a scheme of taxation. Fert. Co. v. McFall, 128 Tenn., 645. This 
is a legislative and not a judicial function. 

Mandamus lies only to compel a party to do that which it is his duty 
to do without it. It confers no new authority. The party seeking the 
writ must have a clear legal right to demand it, and the party to be 
coerced must be under a legal obligation to perform the act sought to 
be enforced. Missouri v. Murphy, 170 U. S., 78; Withers v. Comrs., 
163 N. C., 841; Edgerton v. Kirby, 156 N. C., 347; Betts v. Raleigh, 
142 N. C., 229. As to when the writ will issue generally, see note to 
M’ Cluny v. Silliman, 4 L. Ed., 263. 

It is rarely, if ever, proper to award a mandamus where it can be 
done only by declaring an act of the Legislature unconstitutional. 
People v. San Francisco, 20 Cal., 591; Wright v. Kelley, 4 Ia., 624; 
People v. Stephens, 2 Abb. Pr. N.S. (N. Y.), 348. In 8. v. Douglas 
(‘o., 18 Neb., 506, this position is stated as follows: “On an applica- 
tion for a mandamus against the, county commissioners of Douglas 
County to compel them to call an election in the city of Omaha for 
twelve justices of the peace therein, there being six precincts, and alleg- 
ing that an act reducing the number of justices in said city to three 
was unconstitutional and void: Held, that the Court would not in that 
proceeding determine whether or not the act was in contravention of 
the Constitution.” 
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The presumption is that the Legislature has done its duty and that 
an act passed by it is not in conflict with the Constitution. It is incum- 
bent ‘upon all ministerial officers to obey the law, not to disregard it. 

The courts have no direct supervisory power over the Legislature. 
The two are separate and distinct, though codrdinate branches of the 
same government. The Constitution may contain provisions intended 
to guide and to control the course of legislation, but the courts will 
not undertake to enjoin or to prevent the enactment of unconstitutional 
laws, nor will they direct what laws shall be enacted. They may only 
render them harmless in individual cases, when properly presented. It 
is not the function of the courts to change or to repeal statutes. Their 
duties are judicial. They pass upon the rights of htigants, and in doing 
so may declare an act of the Legislature valid or invalid, when directly 
and necessarily involved, but this is as far as they go in dealing with 
legislation. If the law-making body has failed to obey the constitu- 
tional mandates, the remedy is with the people, by electing other serv- 
ants, and not through the courts. 

The courts never anticipate a question of constitutional law im ad- 
vance of the necessity of deciding it; and they never formulate a rule of 
constitutional law broader than is required by the precise facts to which 
it is to be applied. Liverpool, etc. Steamship Co. v. Comrs. of Immi- 
gration, 113 U.S., p. 39; 28 L. Ed., p. 900; Comrs. v. Stete Treasurer, 
174 N. C., p. 148; Mass. v. Mellon, 43 8. C. R., 597. 

Again, the courts will not adjudge legislative acts invalid unless their 
violation of the Constitution be clear, complete and unmistakable. 
Bonitz v. School Trustees, 154 N. C., 379; Coble v. Comrs., 184 N. C., 
p. 348. Speaking to this question in a recent case, Adkins v. Children’s 
Hospital, 67 L. Ed., 440, the United States Supreme Court said: “The 
judicial duty of passing upon the constitutionality of an act of Con- 
gress is one of great gravity and delicacy. The statute here in ques- 
tion has successfully borne the scrutiny of the legislative branch of the 
Government, which, by enacting it, has affirmed its validity; and that 
determination must be given great weight. This Court, by an un- 
broken line of decisions from Chief Justice Marshall to the present day, 
has steadily adhered to the rule that every possible presumption is in 
favor of the validity of an act of Congress until overcome beyond 
rational doubt.” 

But we pursue the matter no further, as the constitutionality of 
the above clause in section 4 of the Revenue Act of 1923 is not now 
before us for decision. The application for writ of mandamus in the 
instant case was properly denied. 


Affirmed. 


726 IN THE SUPREME COURT. [186 


PERSON v. DOUGHTON. 

Criark, ©. J., dissenting: The Constitution of North Carolina, Art. 
V, sec. 3, is the Magna Carta in its guarantee of equality and uniformity 
in taxation to protect the weaker and less influential part of our people 
from being oppressed by over-taxation, forbidding discrimination in the 
laying of taxes, or by exempting the property of the wealthy and influ- 
ential from their share of taxation, and thereby increasing the tax- 
ation upon those who are less able to protect themselves from such 
inequality. 

This section provides in unmistakable language, which can be con- 
strued by any one as clearly and intelligently, and doubtless more cor- 
rectly, than by merely technical lawyers who sometimes construe con- 
stitutions and legislation in the light most favorable to their clients. 

This section is thus plainly expressed in Constitution, Art. V, sec. 3—- 
“Taxes Shall be by Uniform Rule and Ad Valorem: Laws shall be 
passed taxing, by uniform rule, all moneys, credits, investments in bonds, 
stocks, joint-stock companies or otherwise; and, also, all real and per- 
sonal property according to its true value in money.” 

The authority, which has been held to reside in the courts (begin- 
ning with Marbury v. Madison, by Chief Justice Marshall), to set 
aside acts as unconstitutional, is based upon the fundamental idea that 
when the act of a Legislature is in conflict with, or impinges upon any 
provision in the Constitution, such act is no law. Therefore it is ex- 
actly as if the act in question was not on the statute book at all, and 
the Constitution is unchanged by the attempted legislation. Upon this 
basis, therefore, the act which is impeached by the plaintiffs in this 
proceeding is a nullity. It stands as if it had never been enacted. It 
was not upon the statute book in any form in 1921, and, in contem- 
plation of the Constitution, it is not there now. 

All “investments in stocks” are necessarily made by those who buy 
them, and, under this rule of uniformity so clearly and unmistakably 
prescribed by the Constitution, such investments should bear exactly 
the same rate of taxation that is imposed upon all other tangible prop- 
erty which is required to be taxed “by uniform rule (as the Constitu- 
tion expresses it)——all moneys, credits, investments in bonds, stocks, 
joint-stock companies or otherwise; and, also, all real and personal 
property, according to its true value in money.” This clearly requires 
that $1,000 “invested in stocks” shall pay the same tax as the same 
sum if invested in livestock or land or in any other property what- 
soever. | 

The statute now in question, exempting from taxation foreign stocks 
owned in this State, is therefore a nullity. In constitutional contem- 
plation it does not exist, and it 1s the duty of the Commissioner of 
Revenue to have such property listed and taxes collected thereon as the 
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law existed in 1921, prior to this act attempting to exempt it from all 
taxation. If he does not do so, necessarily it deprives the State of the 
revenue which was collected upon foreign stocks until this act of 1923 
was enacted. Such exemption increases the burden of taxation upon 
all other property notwithstanding the express provision of the Con- 
stitution that all property shall be taxed ad valorem and by uniform 
rule. The property of non-stockholders is thus made to pay the taxes, 
some fifteen million dollars or more, which under the Constitution 
should be paid by those who have invested in such stocks. 

This exemption of foreign stocks from all taxation is a very serious 
discrimination and adds to the exemption already made an additional 
exemption of at least $116,237,236, which were taxed last year, even 
if such foreign stocks had heretofore been all listed. The burden of 
taxation upon those not owning stocks is therefore increased by this 
statute exactly to the extent of the taxation which this property has 
paid, and it 1s the duty of the courts by mandamus to enforce the Con- 
stitution by: requiring the Commissioner of Revenue to perform his 
duty by disregarding the illegal exemption and requiring such stocks 
to be taxed equally with other property. 

It is true that in Person v. Watts, 184 N. C., 499, the majority of 
this Court declined to issue a mandamus to compel Mr. Watts, the then 
Commissioner of Revenue, to enforce the constitutional provision re- 
quiring the taxation of at least 1,500 million dollars of domestic stock 
which the statute had sought to exempt from all taxation. But that 
case is express authority against the defendant in this case for the con- 
tention for the validity of the act construed in Person v. Watts was 
rested upon the ground that as the domestic corporations paid taxes 
upon their property, or so much of it as was in this State, therefore 
the stockholders should not be taxed upon the stock which they had 
purchased from such corporations. But in this case the property 1s 
foreign stocks issued by corporations which have paid no taxes here, 
and therefore there is not the shadow of the semblance of a reason why 
the holders of such foreign stocks should be exempted from taxation. 
The owners of such stocks lve here. They are protected at the expense 
of our citizens, by our courts and officers, in their lives, their persons 
and their property and should pay their proportionate part of the 
expenses of government, and are entitled to no other exemptions than 
are accorded to other citizens. 

But even as to Person v. Watts, in the 184 N. C., at p. 499, while the 
majority of the Court dismissed that case upon the same technicality 
set up by the defendant in this, that a writ of mandamus was not the 
proper form of remedy—without pointing out what was the course by 
which a citizen could obtain his constitutional right not to be taxed 
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beyond what would be his fair share under the rule set out in the Con- 
stitution—still the Court, though indicating that to tax the stockholder 
upon his stock, if the corporation was taxed upon its property, would 
be double taxation, admitted that there was nothing which prohibited 
such double taxation (p. 508). Besides, that case was merely an obiter 
dictum upon the question of the exemption of domestic stocks, for the 
action was dismissed upon the form of the remedy asked not being the 
proper one, and therefore the opinion as to the exemption of stocks 
was outside the mark and purely obviter. 

As Person v. Watts has been referred to, it 1s permissible to say that, 
upon reference to the dissenting opinion therein, it will be found that 
the Supreme Court of the United States, in many cases therein cited, 
has always held that the taxation of stocks in the hands of the owner 
7s not double taxation simply because the corporation itself is taxed; 
and even if 1t were, 1t would not be unconstitutional. The United 
States Government acts on this and levies income tax on dividends 
received by stockholders from their stocks. 

In Pullen v. Corporation Commission, 152 N. C., 658, Manning, J., 
said; “It is likewise well settled by the language of our State Constitu- 
tion, by many decisions of this Court and of the Supreme Court of the 
United States, and is now generally accepted law that the property of 
a shareholder of a corporation in its shares of stock is a separate and 
distinct species of property from the property, whether real, personal, or 
mixed, held and owned by the corporation itself as a legal entity. It 
would be useless to cite authority to support a proposition so well estab- 
lished and generally accepted.” 

Brown, J., in the same case, concurring, says, at p. 562: “I agree, 
also, that it 1s well settled that the shares of stock in any corporation, 
when owned by individuals, are separate and distinct property from the 
assets of the corporation and may be taxed as such.” 

In the same case, Hoke, J., at p. 582, says, quoting from Bank v. 
Tenn., 161 Tenn., 146: “The capital stock of a corporation and the 
shares into which such stock may be divided and held by individual 
shareholders, are two distinct pieces of property. The capital stock 
and the shares of stock in the hands of the shareholders may both be 
taxed, and it not double taxation. Van Allen v. Assessors, 70 U. S. 
(3 Wall.), 244, cited in Farrington v. Tenn., 95 U. S., 678. This state- 
ment has been reiterated many times in various decisions by this Court, 
and is not now disputed by any one.” 

A later case, Brown v. Jackson, 179 N. C., 363, 371 (1920) cites and 
approves the above cases. The above decisions of this State and of the 
United States Supreme Court are uniform and without variation or 
shadow of turning, to the effect that the shares of stock in the hands of 
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the stockholders are separate and distinct from the tangible property, 
the franchise and capital stock of the corporation, and that it is not 
double taxation to tax the shares in the hands of the stockholders, and 
also to tax the franchises, capital stock and other property of the cor- 
poration. In our own Court there are many other cases to the same 
effect. Clomrs. v. Tobacco Co., 116 N. C., 446; Chief Justice Smith, in 
Belo v. Comrs., 82 N. C., 415 (33 Am. Reports, 668); and Ashe, J., in 
Worth v. R. B., 89 N. C., 305; and this, indeed, is in accordance with 
all legal authorities and text-books. 

There are other cases in this State, all to the same effect, quoted in 
the dissenting opinion, 184 N. C., at 527 ef seg., and the United States 
decisions to the same purport are uniform and quoted at p. 531 of that 
opinion, and the authorities in other States having the same provision 
as our Constitution are quoted in 184 N. C., pp. 532-536. 

The whole subject of our constitutional requirement as to taxation 
may be thus summed up upon these authorities and others: “In all 
cases where the Constitution, as in this State, requires that all property, 
real and personal, shall be taxed and by a uniform rule, vt is unconsti- 
tutional to exempt the shares of the stockholders from taxation upon 
the ground that the property of the corporation, whether capital stock, 
franchises or tangible property, is taxed, especially when, as im our 
Constitution, “investment in stocks and bonds’ are mentioned as subject 
to this rule.’ This statement cannot be met by quoting from States 
whose constitutions do not require equality in taxation like ours. 

The law, as above stated, 1s also summed up in the following legal 
works of general scope: 37 Cye., 758, 759, 821, and cases cited; 14 Cor- 
pus Juris, 387, 888, secs. 509 and 510; also Ruling Case Law, p. 184 
(see. 155), and 289 (sec. 284). 

It has been well said that “the power to tax is the power to destroy,” 
and it has been the history of the world over that wherever the power 
to tax has gotten into the hands of the few the result has been the con- 
tinuing accumulation of great wealth in the hands of the exempted and 
the destruction ultimately of those who are thus forced to pay the taxes 
which should be borne proportionately by those who have procured 
exemption from all burdens. The result through the ages, wherever not 
checked, has been the decay of all nations where this has prevailed. 

The unearned income from stocks and bonds is a potential taxable 
wealth, which the Constitution has not only made available for revenue, 
but has required that it shall be taxed at least equally with all other 
property. Stocks are sold by the corporation and become the absolute 
property of the stockholder. The stockholder can sell his stock, be- 
queath it, or otherwise dispose of it at will, hke any other property. 
The corporation has no contro] whatever over it. He is not liable for 
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the debts of the corporation, and it is not hable for his debts. If an 
individual gives a bond for the payment of money, and even if he 
secures it by a mortgage, he remains liable for the tax upon the property 
which can be subjected to payment of it, and the holder is also liable to 
tax thereon. The stock is set out in all reports by corporations as a 
liability. 

The exemption of so many hundreds of millions of dollars from all 
taxation by the influence of corporations who wish to sell their “tax- 
free” stocks, and by the purchasers of such tax-free stock, results in 
“double taxation,” but this is laid upon those who do not have idle 
capital to invest in stocks and bonds. More and more the burden is 
laid upon productive enterprise—upon the man on the farm, the man 
in business. These give labor employment. These are the real wealth 
producers of the country and mainstay of its prosperity. It is certainly 
unfair that the “endowed loafer,” with money invested in “tax-free” 
stocks, bonds or public securities, shall be permitted to shift his share 
of the expense of government entirely upon the productive industries. 
Those holding stocks and bonds, drawing unearned income, assuredly 
should at least pay as much proportionately as individuals and other 
forms of property which earn their income. 

From the adoption of the Constitution in 1868, for twenty-one years, 
down to 1887, this provision guaranteeing uniformity and equality in 
taxation to all was observed. Then the influence of the corporations 
having stocks to sell, and of those seeking investments for their wealth 
which they desired to “invest free of taxation,” began to be felt, not- 
withstanding the decisions of the courts above cited, that this could not 
be done under the Constitution. But it was not until 1921 that thev 
achieved full success and the constitutional guarantee was fully and 
ruthlessly set aside by the act which now makes fully fifteen hundred 
million dollars of idle capital exempt from all taxazion. The news- 
papers immediately swarmed with advertisements on one page of “tax- 
free” stocks for sale, and on another with the sheriff’s advertisements 
of the property of the poorer classes for sale for taxes. When public 
attention was called to this breach of the Constitution, suddenly the 
advertisements of “tax-free” stocks disappeared from all the papers, and 
ever since the work has been done by brokers’ letters to the rich, inviting 
purchasers of “tax-free” stocks. 

There can be no reason or justice, even if there had been no constitu- 
tional guarantee against this discrimination, why millions invested by 
the very rich should be exempted from all taxation of every kind—State, 
county, and city—while those who own a little piece of land, giving a 
bare support for wife and children, should have their taxes raised 
many-fold to make up the deficiency and live under constant threat of 
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the sheriff’s hammer. These plaintiffs were right in appealing to the 
courts, and are entitled to the remedy they seek, that their taxes may be 
lessened and they may live in less fear of a sheriff’s sale. 

That a mandamus lies in such a case as this was held by Connor, /., 
in &. Rk. v. Comrs., 148 N. C., 220, and by Hoke, J., in Perry v. Comrs., 
ib., 521. See numerous other cases cited to same effect, 184 N. C., 538- 
540. The great corporations and great wealth constantly appeal to the 
courts for remedies in their favor on tax questions. Why should redress 
be denied to the masses of the people when they are asking at the hands 
of their courts the enforcement of the constitutional guarantee to all 
the people of “equality and uniformity in taxation” and against the 
illegal exemption of great wealth, whether in corporate or in individual 
hands, by the non-taxation of their stocks which necessarily throws 
the payment of the taxes which their property should pay upon those 
classes which earn every dollar they get? 

The plaintiffs are asking that this Court shall enforce the constitu- 
tional provision which requires that all property shall be taxed alike. 
They have asked that this Court hold, as it has often held in cases above 
cited, without hesitation, that any act of the Legislature giving an 
exemption of so many hundreds of millions of property from taxation, 
shall be held null and void. This Court, upon the plain and unmis- 
takable language of the Constitution, should direct the Commissioner of 
Revenue to disregard the act conferring this exemption, because it is a 
violation of the Constitution, and relieve the struggling masses who 
are burdened with paying the taxes which should be borne by those who 
are able to invest their idle capital in stocks and bonds. It is a matter 
of no importance, under our Constitution and our statutes, whether the 
proceeding is called a mandamus or not. “A rose would smell as sweet 
by any other name.” The people are entitled to the protection so plainly 
given them by their Constitution, and the officers of the law should be 
directed to enforce equal and uniform taxation as required by the plain 
provision of the organic law. 

Our tax burdens should be apportioned justly—share and share alike— 
according to the amount of property held by each, with no exemptions 
of any property from taxation save that expressly authorized by the 
Constitution, Art. V, sec. 5. 

The whole matter can be summed up as follows: The provision of the 
Constitution is too plain to be misunderstood that all “investments in 
stocks” shall be taxed equally and uniformly with all real and personal 
property, according to its true value in money; and, therefore, the act 
exempting these stocks in corporations of other States and countries, 
but held by owners residing here, is unconstitutional. They have always 
been taxed heretofore. Brown v. Jackson, 179 N. C., 367-874. 
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In Person v. Watts, supra, it was held that to tax the stocks in the 
hands of the owner when the corporation had paid taxes on its own 
property would be double taxation; but it was also held (p. 508) that 
there was nothing in our Constitution which forbade double taxation. 
The exemption of some fifteen hundred million dollars of property in 
stocks upon the ground that the Legislature has so enacted creates 
the only double taxation in this State, and that is caused by the fact 
that those who have not invested in stocks have to pay the taxes which 
the stocks should pay, as well as their own; and the Legislature, under 
the ruling in Person v. Watts, 184 N. C., at p. 508, can at any time, and 
in any view, lay the tax upon stocks as required by the Constitution and 
relieve those not owning stock of the more than “double taxation” now 
laid on them. 

The United States Supreme Court has held repeatedly that “the 
Fourteenth Amendment does not prohibit double taxation.” Cream of 
Wheat Co. v. Great Forks, 253 U. S., 330, and cases there cited. In 
Kidd v. Alabama, 188 U. S., 730, it was held that where the State, under 
its Constitution (unlike ours), was not required to impose a tax on the 
holders of stock in domestic railroads, it was still not unconstitutional to 
tax stocks held by citizens of Alabama in railroads in other States, 
citing numerous cases on p. 733. 

I am of the opinion, therefore, that this Court should direct a man- 
damus to issue to the Revenue Commissioner that taxes should be laid 
upon the foreign stocks as prayed by the plaintiffs in this case, both 
under the authority of Person v. Watts, 184 N. C., 499, as well as under 
the broad terms of the Constitution, which requires that “all invest- 
ments in stocks” shall be taxed by uniform rule with all other property, 
“real and personal, according to its true value in money.” If the Con- 
stitution does not protect the people at large, what is it for? 





T. & H. MOTOR COMPANY eT az. v. A. P. SANDS, SHERIFF. 
(Filed 20 December, 1923.) 


Sheriffs—Claim and Delivery——Replevin—Retention of Property—Stat- 
utes—Negligence. 


When the sheriff of the county retains possession of the goods re- 
plevined in claim and delivery under C. S.. 3408, instead of surrendering 
possession to the plaintiff who has given the replevin bond prescribed 
by C. 8., 886, the status of his possession is changed from that of a 
custodian of the law, and his liability is to be determined under the 
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provisions of C. S., 836, and those of his official bond, and he is re- 
sponsible for the loss of the goods when destroyed by fire in his pos- 
session, irrespective of any question of negligence on his part in keep- 
ing it. 


CiarK, C. J., and CrarKson, J., dissenting. 


AppraL by defendant from Shaw, J., at June Term, 1923, of Rocx- 
INGHAM. 

Civil action, in claim and delivery, to recover the possession of an 
automobile, 

Upon an agreed statement of facts, judgment was entered for the 
plaintiffs. Defendant appealed. 


A. W. Dunn and King, Sapp & King for plaintiffs. 
Glidewell & Mayberry for defendant. 


Sracy, J. The essential facts of this case are as follows: 

1. On 15 December, 1921, the defendant, A. P. Sands, sheriff of Rock- 
ingham County, in the discharge of his duties as such officer, seized an 
automobile which was being used, in violation of the prohibition law, 
in transporting liquor along one of the public highways of Rockingham 
County. 

2. Two men were riding in the car, one of whom was arrested, and 
the other made his escape. The one making his escape was not known 
to the sheriff, and he has been unable, up to the present time, to ascer- 
tain his identity. The one arrested was tried and convicted in the 
Superior Court of Rockingham County for unlawfully transporting 
liquor in said ear, though it does not appear that he held “any right, 
title or interest in and to the property so seized.” 

3. On 7 November, 1921, the T. & H. Motor Company sold the auto- 
mobile in question to one of the plaintiffs, C. Vance Smith, a resident 
and citizen of Guilford County, and took from him, by way of security 
for part of the purchase price, a chattel mortgage on the car, which said 
mortgage was duly registered in the office of the register of deeds for 
Guilford County, and has never been canceled or satisfied. This fact 
was made known to the defendant, but he declined to surrender the auto- 
mobile to the plaintiffs on demand. Whereupon plaintiffs instituted this 
suit to recover possession of said car. Bond was duly given, and a writ 
of claim and delivery issued therefor, but defendant replevied, giving 
bond as required by C. 8., 836, and retained possession of the car, as he 
deemed it his duty to do, under C. S., 3403. 

4. It is admitted that the plaintiffs were in no way connected with, 
or interested in, the liquor found in the car, or its transportation, and 
that they had no knowledge of the illegal use of the automobile. 
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5. Pending the trial of this action, and while the car was in the ware- 
house of the Union Motor Conipany for safe-keeping, the same was 
destroyed by fire, through no fault of the defendant. 

Upon these, the facts chiefly relevant, the question presented for 
decision 1s whether the defendant is hable to the plaintiffs on his forth- 
coming bond. We think this question has been decided in favor of the 
plaintiffs and against the defendant in Randolph v. McGowans, 174 
N. C.,, 2038. 

The defendant was authorized and required, under C. S., 3403, to 
seize the automobile in question and to keep the same until the guilt or 
innocence of the defendant could be determined upon his trial. This 
statute fully warranted the defendant in seizing the property and taking 
it into his possession. But when he was directed, in this action of 
replevin, to deliver the property to the plaintiff (which order relieved 
him from his obligation to hold it under the statute), he elected to retain 
the automobile in his possession and to give a bond for its forthcoming, 
as allowed by C. S., 836. The character of his possession was thereupon 
changed from that of a custodian or bailee, under C. S., 3403, to that of 
practically an insurer under his bond and under C. §., 836. Randolph v. 
McGowans, 174 N. C., p. 206. His present liability, therefore, is to be 
determined by the provisions of the latter statute. 

In keeping with the general trend of authorities, i is the declared 
law of this jurisdiction that a plaintiff in replevin, in possession of the 
property under a replevin bond, as well as a defendant in replevin, 
retaining possession of the property under a forthcoming bond, is liable, 
at all events, for the return of the property, if the action be decided 
against him; and the fact that his failure to make return is caused by 
an act of God, or other circumstance beyond his control, is of no avail 
to relieve him from his obligation, nor is he to be discharged by a show- 
ing of a want of negligence on his part. C.S8., 833 and 836. 

Upon the record, and under the law as now written, the judgment in 
favor of plaintiffs must be upheld. 

Affirmed. 


CrarKson, J., dissenting: I think the case at bar distinguishable 
from Randolph v. McGowans, 174 N. C., 206. In the instant case the 
suit is brought, not against A. P. Sands as an individual, but as sheriff 
of Rockingham County. It was the duty of this official, under the law, 
to seize any vehicle used in conveying liquor. 

C, S., 83408, is as follows: “If any person, firm or corporation shall 
have or keep in possession any spirituous, vinous or malt liquors in 
violation of law, the sheriff or other officer of any county, city or town, 
who shall seize such hquors by any authority provided by law, is hereby 
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authorized and required to seize and take into his custody any vessel, 
boat, cart, carriage, automobile and all horses and other animals or 
things used in conveying, concealing or removing such spirituous, vinous 
or malt liquors, and safely keep the same until the guilt or innocence of 
the defendant has been determined upon his trial for the violation of 
any such law making it unlawful to so keep in possession any spirituous, 
vinous or malt liquors; and upon conviction of the violation of the law 
the defendant shall forfeit and lose all right, title and interest in and to 
the property so seized; and 1t shall be the duty of the sheriff having in 
possession the vessel, boat, cart, carriage, automobile and all horses and 
other animals or things so used in conveying, concealing or removing 
such spirituous, vinous or malt liquors, to advertise, and sell same under 
the laws governing the sale of personal property under execution.” 

Under the above law the defendant, under his oath of office, was in 
duty bound to safely keep the vehicle “until the guilt or innocence of the 
defendant has been determined upon his trial.” When the vehicle was 
seized, two men were in the ear, with forty gallons of whiskey. The 
vehicle was seized on the public highway of Rockingham County. One of 
the men was tried and convicted; the other made his escape. The 
ear was being held pending the capture of the unknown man. The 
plaintiff took out claim and delivery, alleging it had a mortgage on the 
ear. The suit was against the defendant as sheriff, and, as such, he gave 
replevy bond and stored the car in a garage—a modern, up-to-date 
storage room—and it was accidentally burned pending the trial of the 
issue. 

The case of South Ga. Motor Co. v. Jackson, 184 N. C., 328, 1s dis- 
tinguishable from the present case. That case decides: 

“CO. S., 3403, creating a forfeiture of an automobile used in the unlaw- 
ful transportation of intoxicating liquors, and providing for its sale, 
ete., by its express terms relates only to the interest therein of the vio- 
lator of the law upon his conviction, and cannot be extended by legal. 
construction to include the interest of a mortgagee of the automobile 
who is entirely ignorant and innocent of the unlawful act of which the 
defendant has been convicted; nor will the failure of registration of the 
mortgage affect the matter, under our registration laws enacted for the 
protection of creditors and purchasers for a valuable consideration,” ete. 

The sheriff, as an officer of the law, gave the bond to hold the car as 
evidence, under the statute. He used every care and caution, and it was 
burned in the garage. Under the statute then in existence he acted in 
good faith, and his conduct should not be “weighed in gold scales.” 
Under the statute now in force, provision is made for cases of this kind. 
Public Laws 19238, ch. 1, sec. 6. When the vehicle is seized, as in the 
present case, “such officer shall at once proceed against the person 
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arrested under the provisions of this act in any court having competent 
jurisdiction; but the said vehicle or conveyance shall ke returned to the 
owner upon execution by him of a good and valid bond, with sufficient 
sureties, in a sum double the value of the property, which said bond 
shall be approved by said officer, and shall be conditioned to return said 
property to the custody of said officer on the day of trial to abide the 
judgment of the court.” 

Officers of the law must obey the law. With the mandate of the 
statute positively requiring the sheriff to keep the vehicle “until the 
guilt or innocence of the defendant has been determined,” he performed 
his duty and replevied the vehicle. 

I cannot, under the facts in this case, see how an officer should suffer 
for doing his duty. 


Crark, C. J., dissenting: The plaintiffs took out claim and delivery, 
claiming to be owners of a chattel mortgage on an automobile. The 
defendant executed a replevy bond denying the right of plaintiffs to 
recover possession of the car, which, while acting in his official capacity 
as sheriff of Rockingham County, he had seized while it was being 
used for transporting, in violation of law, forty gallons of whiskey, 
and for the further reason that one of the occupants of said car at 
said time had been tried and convicted for the unlawful transportation 
of whiskey and the other was unidentified and had escaped. Pending 
the trial of the plaintiffs’ claim, the automobile in question, which 
was stored in a local garage, was accidentally destroyed by fire along 
with the garage and other cars therein, and there was no evidence that 
there was any negligence on the part of the sheriff or the garage. 

The defendant sheriff had seized the car and held the same pending 
the time when he should ascertain who the man was who made his 
escape at the time of the seizure or until its title was decided by the 
court, as the law of this State directed he should do. 

The car was destroyed by fire, a circumstance beyond the control 
of the sheriff, and admitted in the “facts agreed,” due. to no fault of 
his. He was not the owner of the car, and in giving the forthcoming 
bond, as required by the writ served on him, he did not set up owner- 
ship. This had passed to the State of North Carolina upon the con- 
vietion of the occupant for transporting whiskey, subject only to any 
interest of a third party. 

This is not a case where the possession of the defendant was wrongful 
ab initio, for it was the duty of the defendant sheriff, acting under 
mandate of law, to retain possession of the automobile, first, for use 
as evidence in the trial of the criminal action against the. man who 
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escaped, and second, to be turned over to the State under the judgment 
of the court confiscating the car to the State, if it should so order. 

The case was submitted upon an agreed state of facts which is silent 
as to whether ©. Vance Smith, the owner of the car, had guilty know!- 
edge of the use to which the car was being put. There was no serious 
contention that he did not have this guilty knowledge, and the case 
turns solely upon the rights of the mortgagee, the motor company. It 
was the duty of the defendant sheriff to retain possession of this car, 
for in case the mortgagees sustained their claim, then the excess in 
value over and above the mortgage would belong to the State. The 
defendant sheriff was not the owner of the property 1n question nor 
did he claim to be. He was holding the car as the law commanded 
him to do, to be turned over upon the final determination of the criminal 
action to the owners—the mortgagee or the State—as the judgment of 
the court might determine. This case is therefore entirely different 
in principle from Randolph v. McGowans, 174 N. C., 208, relied upon 
by the plaintiffs, which was an action between indiv duals over a cow, 
no official duty being imposed upon the defendant. 

It would be “hard lines” upon the sheriffs of the State, when hon- 
estly and faithfully endeavoring to execute the mandate of the people 
of the United States in the Eighteenth Amendment and the mandate 
of the ballot box in their own State, to suppress the liquor traffic, to 
hold that they must surrender possession of an automobile captured | 
when filled with forty gallons of whiskey, when some distant company 
shall present to him a claim to possession as mortgagee, when he has 
no opportunity to examine the correctness of their claim, the regis- 
tration and bona fides of the mortgage, and when the statute requires 
that he should hold the machine subject to the future order of the 
~ court until it shall be determined who is the owner thereof. 

We have had no such case as this. On the contrary, even when a 
defendant was holding the machine in his individual capacity, and 
purely as bailee, this Court has held in Beck v. Wilkins, 179 N. C., 231, 
that even where the defendant owner of a garage has received an auto- 
mobile for repair he is regarded as a bailee and is “not lable for its 
destruction by fire if he observed ordinary care for its safe-keeping,” 
which could only be determined by the verdict of a jury. This case is 
printed as a leading case in 9 A. L. R., 554, and is sustained by an 
overwhelming majority of decisions occupying 18 pages of notes, and 
the annotations on page 570 state that it is also supported by the cases 
in this Court of Lyman v. R. R., 182 N.C., 721, and Hanes v. Shapiro, 
168 N. C., 24. In the latter case Walker, J:;in a very learned opinion 
(page 28) says: “The rights and liabilities of the parties to a bailment, 
as we shall see, depend Pee upon which one is to receive the 
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benefits of the transaction. The law justly imposes a stricter lability 
upon the one who is to receive the whole benefit. of the bailment than 
upon one who entered into it solely out of good will and for the accom- 
modation of the other party.” 

In this case, the sheriff had no interest whatever in the automobile, 
which was taken in strict accord with the authority conferred by the 
statute and in the line of his duty, and it was held by him according 
to the provisions of the statute until the criminal action should be dis- 
posed of and the ownership of the machine decided. 

Under the Federal statute, a machine, horses or other property seized 
while being used in the illicit manufacture or transportation of liquor 
is confiscated to the Government—not only the interest of the party 
using it but the interest of the mortgagee and of the owner claiming 
to have rented it to the violator of law. The Court in this State has 
not sustained that doctrine, and it is common knowledge that the lquor 
traffic has been much aided by fictitious mortgages and alleged owner- 
ship of such property in other persons than those directly engaged in 
violating the law. Under these circumstances the oflicer of the law 
was justified in holding the property until, in the manner directed by 
the statute, its ownership should be determined. 

Certainly the officer, who received no benefit from holding the 
machine and was simply endeavoring to discharge his duty under the 
statute, and who admittedly was guilty of no negligence in housing 
the machine, should not be made responsible when, under our own de- 
cisions above eclted, he would not be liable even if he had been the 
holder of the machine for repairs in a garage, unless proven to be negli- 
gent. Beck v. Wilkins, supra. 

There is no statute nor indication of a statutein North Carolina hold- 
ing a faithful, conscientious officer, who discharges his duty in taking 
over an automobile while in use for the illicit transportation of liquor, 
an insurer while holding it in compliance with the statute, when it has 
been accidentally destroyed without fault or negligence on his part. 
There is no statute making him liable as insurer under these circum- 
stances. The Court has never so held heretofore in any decision, and 
should not now by judicial decree place such liability on its own accord 
upon the sheriffs of the State. To create such new liability by judicial 
decree will sorely increase the difficulty of enforcing the law against 
the manufacture and transportation of intoxicating liquor. 
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R. G. RAMSEY, ADMINISTRATOR OF EDNA RAMSEY. v. STANDARD OIL 
COMPANY. 


(Filed 20 December, 1928.) 


1. Negligence—Explosives—Evidence—N onsuit. 

In this action to recover damages for the wrongful death of plaintiff’s 
intestate caused by an explosion of a certain admixture of kerosene and 
gasoline, sold and purchased for good kerosene oil, that would not have 
produced the result under the circumstances, there was evidence of 
negligence of the defendant through its employees in the distribution 
of the admixture, etc., sufficient to take the case to the jury, and defend- 
ant’s motion as of nonsuit was properly disallowed. 

2. Same—Proximate Cause—lIntervening Cause, 


When a dangerous admixture of kerosene and gasoline has been sold 
by the defendant through a local merchant as good kerosene oil, and 
bought by the husband, who carried it to his wife, and caused the death 
of the latter by its explosion, which would not have occurred except 
for the extra danger of the admixture, the proximate cause of the death 
was the negligence of the defendant in making the sale of the admix- 
ture for the more harmless fluid, and not that of an intervening agency, 
when both the retailer and the husband who bought it were without 
knowledge, actual or constructive, of its more dangerous character. 

3. Experts—Evidence——Findings—Appeal and Error—Objections and Ex- 
ceptions, 

When upon the trial a witness is apparently an expert upon the testi- 
mony he has given, the appellant may not sustain an exception to the 
evidence he has given on the ground that the judge had not found him 
to be an expert, it being required that he should have requested the 
judge to rule thereon. 


AppEAL by defendant from McElroy, J., at September Term, 1923, of 
Mapison. 

Civil action to recover damages for alleged negligence of defendant, 
causing death of plaintiff’s intestate. 

The evidence on part of plaintiff tended to show that in 1922 defend- 
ant company negligently sold to a local merchant in said county, as good 
kerosene oil, an admixture of kerosene and gasoline, producing a highly 
explosive article; that this merchant, who only dealt in kerosene, acting 
under the belief that he was selling that kind of oil, and in entire 
ignorance of any admixture, in the usual course of trade, sold a small 
quantity to plaintiff, and shortly thereafter, on 21 December, 1922, 
when plaintiff’s wife, using proper and ordinary precaution, was en- 
deavoring to light a fire with said oil, the same, owing to its changed 
condition, exploded, setting fire to intestate’s clothing and inflicting 
severe burns, from which intestate then died. 

On part of defendant there was denial of the alleged negligence, a 
plea of contributory negligence, etc., and on issues submitted there was 
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verdict for plaintiff and assessing damages for the wrong and injury. 
Judgment on the verdict for plaintiff, and defendant excepted and ap- 
pealed, assigning errors. 


Guy V. Roberts and Mark W. Brown for plaintrff. 
George M. Pritchard and Martin, Rollins & Wright for defendant. 


Hoke, J. We have carefully considered the record, and find no valid 
reason for disturbing the results of the trial. On the argument before 
us it was chiefly contended that appellant’s motion for nonsuit should 
have been allowed, but in our opinion the position cannot be maintained. 
While the testimony tends to show that both kerosene and gasoline were 
conveyed to the large storage tanks in the county with circumspect care, 
there are facts in evidence as to defendant’s methods in the local dis- 
tribution of these articles which clearly permit the inference of negli- 
gence as the proximate cause of intestate’s death; and, further, that 
these methods seem to have been in violation of the State statutes and 
the regulations of the Department of Agriculture designed to prevent 
just such occurrences. And the jury having accepted this version of the 
matter, and having found that the wife of plaintiff was in the exercise 
of proper care at the time, liability for the injury has been thereby 
established, and appellant’s motion for nonsuit was properly disallowed. 

And we find nothing which tends to relieve defendant by reason of 
the fact that the immediate sale was through the intervening act of the 
local merchant, Len Henderson, or that the purchase was made by the 
plaintiff himself. Both seem to have acted in entire ignorance of the 
conditions presented, and on the facts presented it is the permissible 
and the more probable inference that primary breach of duty on the 
part of defendant in carelessly permitting the admixture which resulted 
in the explosion continued to be the sole proximate cause of the injury. 
Balecum v. Johnson, 177 N. C., 218-216; Paul v. R. #., 170 N. C., 
230-233; Ward v. Rh. &., 161 N. C., 179. | 

In Balcum’s case, supra, it 1s held, among other things: “In order 
for the act of an intelligent intervening agent to break the sequence of 
events and protect the author of a primary negligence from liability, it 
must be an independent, superseding cause, and one that the author of 
the primary negligence had no reasonable ground to anticipate, and 
must in itself be negligent or at least culpable.” 

The exceptions to the rulings of the court on questions of evidence 
are without merit. They are chiefly to the testimony of J. B. Rhodes, 
a witness for plaintiff, and on the ground that he was allowed to testify 
as an expert without any finding of the court to that effect. The facts, 
however, show that the witness was competent as an expert and was 
testifying to matters particularly within his experience and training as 
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such; and if defendant desired to challenge the qualifications of the 
witness in this respect, he should have requested a direct finding of the 
court on the subject, the authorities being that the exception cannot be 
maintained on a general objection to the evidence. Vann v. R. R., 182 
N. C., 567-569. 

The case is very similar to that of Waters Prerce Owl Co., 18 OKL., 
107, in which a recovery was had for the injury, and on writ of error 
to the Supreme Court of the United States, the judgment was sustained. 
S.¢, 212 U.S. 102. 

There is no efror, and the judgment for plaintiff is affirmed. 

No error. 





TRUSTEES OF REX HOSPITAL vy. E. B. CROW anp J. M. NORWOOD. 
(Filed 20 December, 1928.) 


Trusts—Hospitals—Deeds and Conveyances——Mortgages. 


The owner of lands conveyed them to two trustees to be held for hos- 
pital purposes and to receive additional gifts from others for the same 
purpose, which was later incorporated by the Legislature to create a 
succession of trustees: Held, a later conveyance of adjoining lands by 
another owner to two other trustees for the purpose of another gift, 
with power to convey or mortgage the same at the request of the hos- 
pital trustees, created an active trust, and in the absence of any charter 
provision to the contrary, the trustees in the second deed, in accordance 
with its provisions, were authorized and required to make a mortgage 
thereon for money necessary to be used for hospital purposes. 


ConTROVERSY without action, heard and decided by Calvert, J., at 
November Term, 1923, of Wake. 

From the facts properly submitted it appears that on 20 July, 1921, 
Claude E. Barbee and wife, Mrs. Estella K. Barbee, conveyed to defend- 
ants as trustees the piece of land in question, adjoining the original Rex 
Hospital property, for the use and benefit of Rex Hospital and the trus- 
tees of same, subject to the other provisions of said deed, among others 
that: “Said grantees, their heirs and successors as trustees, are hereby 
given full power and authority to mortgage or otherwise encumber the 
foregoing property to secure any debt due or to become due by the said 
trustees of Rex Hospital, or to secure any debt which the said trustees of 
Rex Hospital may make in the future; and the said parties of the second 
part, their heirs or successors as trustees, are hereby given full power 
and authority to mortgage or otherwise encumber the foregoing property 
to secure any person or persons who may endorse or become otherwise 
bound for any debt, note or other liability of the said trustees of Rex 
Hospital. 
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“Fourth. Whenever, in the judgment of the said parties of the 
second part, it may seem best, the said parties of the second part are 
hereby given full power and authority to convey the above-described 
property to the said trustees of Rex Hospital in fee simple; such con- 
veyance, however, to be subject to any valid encumbrances placed upon 
the property by the said parties of the second part and then out- 
standing.” 

That there is an outstanding indebtedness of said hospital, evidenced 
by its promissory notes, to the amount of $10,000, incurred in the 
necessary operation, maintenance and equipment of‘the institution, 
and $8,000 additional is imperatively required and necessary to its 
successful operation, and that plaintiffs have arranged for a loan of 
this amount with the State and City Bank of Richmond, Va., provided 
a valid mortgage can be made on the property to secure the same. That 
plaintiffs have applied to defendants, grantees in said deed, for the 
execution of a mortgage for the purposes aforesaid, and they have 
declined on the sole ground that under the terms of said deed from 
Claude Barbee and wife, Estella Barbee, they take and hold said prop- 
erty subject to the provisions of the charter of incorporation of the 
hospital, and as said charter contains no express provision authorizing 
a mortgage, the trustees under said deed are without power in the 
premises. Upon these facts the court entered judgment as follows: 

“Tt 1s therefore ordered, adjudged and decreed that the defendants, 
E. B. Crow and J. M. Norwood, trustees named in the deed of Claude 
B. Barbee and wife to them, and recorded in Book 380, page 95, as 
aforesaid, are authorized and empowered to encumber the lands con- 
veyed by Barbee and wife to said E. B. Crow and J. M. Norwood, 
but not to include any of the lands devised in the will of John Rex 
for the purposes aforesaid upon the directions of the trustees of Rex 
Hospital; and in pursuance of the wishes and direction of said trustees 
of Rex Hospital, have the right to convey said lands in fee by mort- 
gage or deed of trust in as free and ample a manner as shall be proper 
and necessary to secure the loan of said funds hereinbefore mentioned 
and set out.” 

Defendants, grantees in the deed, excepted and appealed. 


W. F. Evans for plaintiff. 
Womble & Dodgen for defendants. 


Hoxet, J. In addition to the facts heretofore stated, it further ap- 
pears that John Rex died on 29 January, 1839, leaving a last will and 
testament duly admitted to probate in February following, in which 
he devised 21 acres of land lying in the southern part of the city of 
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Raleigh to Dunean Cameron and George W. Mordecai, trustees, for 
the purpose of having erected thereon an infirmary or hospital for the 
sick and afflicted poor of the city of Raleigh, and bequeathed to said 
trustees also, for the endowment of said hospital, his money and per- 
sonal estate, ete., to be held by said trustees and their successors to be 
duly appointed, in trust forever, for the erection and endowment of 
said hospital, and for no other use and purpose whatsoever, etc. 

That there being no adequate provision in said will for the appoint- 
ment of trustees, etc., for the proper and continued governance of said 
hospital, the Legislature, at the suggestion of said trustees named in 
the will, and others, at the January Session, 1841, enacted a statute 
incorporating the hospital and providing a method for the appoint- 
ment of said- trustees and their successors, and empowering them to 
“receive and hold the property and effects devised and bequeathed by 
said John Rex in and by his said will, and to use and apply the same 
to and for the purposes, and none other, specified in said will, and 
also to receive donations of land and personal estate by deed or will 
for the purposes aforesaid and none other, and to have succession and 
to sue and be sued, and have the other powers incident to corporations 
in regard to the charity created by said will, and for no other pur- 
poses, ete.” 

It will thus be seen that under the provisions of the Barbee deed the 
trustees named therein have full power to mortgage the property con- 
veyed to them to secure any debt due or to become due by the trustees 
of Rex Hospital, incurred for the legitimate purposes of the institution, 
and it becomes their duty to do so for such purposes at the instance of 
the trustees of said hospital, when definitely and properly determined 
upon and communicated to them, a duty enforceable by appropriate 
action or proceedings in the courts. Thomson v. Newlin, 41 N. C., 
380; Cox v. Williams, 39 N. C., 15; 39 Cye., 510; 36 R. C. L., 1358 
et seq. 

And this being an active trust (Kirkman v. Holland, 139 N. C., 185; 
39 Cyc., 213), and there being nothing anywhere in the charter in con- 
travention or restriction of this power to mortgage, his Honor was 
clearly right in the ruling that the defendants carry out and perform 
the duties placed upon them by the deed under which they hold the 
property. Paper Co. v. Chronicle, 115 N. C., 143; Clark on Corpora- 
tions, 133-134 et seq; C. S., 1126. | | 

There is no error, and this will be certified that the judgment entered 
be 

Affirmed. 
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BANK OF SPRUCE PINE vy. BOONE FORK MANUFACTURING 
COMPANY ET AL. 


(Filed 20 December, 1923.) 
Corporations—Officers—Declarations——-Evidence—Prejudicial Error—Ap- 


peal and Error. 


Declarations of an officer of a corporation that took over the assets 
of another corporation, that his company had assumed its liabilities 
also, are incompetent in an action to recover upon a note given plain- 
tiff by the absorbed corporation, when not made in the cleclarant’s line of 
official duty, or while not discharging it in reference to a transaction 
for the company. 


APPEAL by defendant, Boone Fork Manufacturing Company, from 
Ray, J., at April Term, 19238, of MitcHeEtt. 
Civil action to recover upon the following promissory notes: 


$4,000. EnizaBETHTON, Trenn., July 6, 1921. 
Two months after date, we promise to pay to the order of W. S. 
Whiting four thousand dollars at the Citizens Bank of Burnsville, 
N. C., without defaleation, for value received. 
EvizABETHTON Fioortnc Company, 
By G. W. Renfro, Asst. Treasurer. 


Endorsed on back by W. 8S. Whiting. 


$3,000. ELIZABETHTON, Trenn., August 7, 1921. 
One month after date, we promise to pay to the order of W. S. 
Whiting three thousand dollars at the Citizens Bank of Burnsville, 
N. C., without defaleation, for value received. 
ELIzABETHTON Froortinc CoMPANY, 
By G. W. Renfro, Asst. Treasurer. 


Endorsed on back by W. 8S. Whiting. 


Plaintiff alleges that it is the holder in due course of these notes, 
same having been purchased for value and before maturity, and that the 
defendant, Boone Fork Manufacturing Company, is hable for their 
payment. 

From a verdict and judgment in favor of plaintiff, the Boone Fork 
Manufacturing Company appeals, assigning errors. 


Chas. EF. Green, G. F. Washburn, and Watson, Hudgins, Watson & 
Fants for plaintiff. 
Francis J. Heazel for defendant. 
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Stacy, J. This is a civil action brought by the Bank of Spruce Pine 
to recover on two notes executed by the Elizabethton Flooring Com- 
pany (hereafter called the Flooring Company) to W. S. Whiting, duly 
endorsed by him and negotiated to the plaintiff for value and before 
maturity. It is alleged that, after the execution of the notes above set 
out, the Boone Fork Manufacturing Company (hereafter called the 
Manufacturing Company) took over all the assets of the Flooring 
Company, and agreed to assume its liabilities and to pay its debts, 
including the two notes held by plaintiff, and that, therefore, the Manu- 
facturing Company is indebted to the plaintiff in the amount of said 
notes. 

The defendant, Manufacturing Company, admitted in its answer 
that it had taken over the assets of the Flooring Company, alleging 
that it paid full value therefor, but denied that it had assumed or 
agreed to pay the indebtedness of the latter company or the notes held 
by the plaintiff, and further denied that it was indebted to the plain- 
tiff in any sum whatever. 

The agreement, setting out the terms and conditions under which 
the Manufacturing Company acquired the assets of the Flooring Com- 
pany, was wholly in writing and the same was produced on the hear- 
ing, at the instance and notice of the plaintiff, and offered in evidence 
by the defendants. This contract does not show that the Manufac- 
turing Company assumed all the debts of the Flooring Company, nor 
that it agreed to pay the notes held by plaintiff. 

For its right to recover against the Manufacturing Company, plain- 
tiff relies upon the following oral testimony of T. R. Byrd, J. M. 
Burleson and D. M. Green, all of which was admitted over objection 
of the appealing defendant: 

1. Byrd was permitted to testify that, on several occasions after the 
transfer of the property of the Flooring Company to the Manufac- 
turing Company, W. 8S. Whiting, president of both companies, told 
him the Manufacturing Company was assuming the debts of the Floor- 
ing Company. 

2. Burleson was permitted to testify that, some time after the trans- 
fer was made, W. S. Whiting told him the Manufacturing Company 
had assumed the obligations of the Flooring Company. 

3. Green was permitted to testify that W. S. Whiting told him the 
Manufacturing Company was taking over all the assets of the Floor- 
ing Company and assuming its liabilities. The record does not disclose 
at what time this statement was made. 

We think this evidence was incompetent as against the Manufac- 
turing Company, considering the manner and form in which it was 
offered, and that it was prejudicial. Bank v. Ins. Co., 159 N. C., 200. 
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Plaintiff failed to lay any proper basis for its admission. Rumbough 
v. Imp. Co., 112 N. C., 751; 31 Cye., 1644. “It is well settled that the 
declarations of officers of a corporation are‘competent only when made 
in line of declarant’s official duty and while discharging it in refer- 
ence to a transaction for the company.” Brown, J., in Younce v. Lor. 
Co., 155 N. C., 239. It nowhere appears that these statements, attrib- 
uted to W. 8S. Whiting, were made by him in the line of his official 
duty as president of the Manufacturing Company and while he was 
discharging such duty in reference to a transaction for the company. 

The case seems to have been tried upon the assumption that the 
complaint contained an allegation of fraud, but we do not find any 
allegation of this kind. 

For the error, in the admission of evidence as stated, there must be 
a new trial, and it is so ordered. 

New trial. 





A i a re re 


A. E. MURPHY v. SUNCREST LUMBER COMPANY kT At. 
(Filed 20 December, 1923.) 


1. Employer and Employee—Master and Servant—Negligence—lInstruc- 
tions——Appeal and Error——Harmless Error. 


It is not the imperative duty of an employer to furrish his employee 
a safe place to work and safe appliances with which to perform the 
services required of him in a hazardous employment so as to make him, 
in effect, liable as an insurer, for he is only required to do so in the 
exercise of ordinary care; but an erroneous instruction in this respect 
will not constitute reversible error when it is made to appear on appeal 
that the actionable negligence of the employer was not questioned on 
the trial, and no issue as to contributory negligence was submitted to 
the jury. 


2. Employer and Employee—lInstructions—Appeal and Error-—Objections 
and Exceptions—Requested Instructions. 

An -exception to the charge, in an action to recover damages for a 
negligent permanent injury sustained by the plaintiff, will not be held 
for error on appéal upon the ground that the instruction too generally 
permitted a recovery for prospective damages without limiting them to 
the present cash value, or that he should have charged in a particular 
way, when he had so charged in general effect, in the absence of a refused 
requested instruction, correctly and more particularly stating the princi- 
ples applicable to the evidence. 


ApPEAL by defendant, Suncrest Lumber Company, from Bryson, J., 
at July Term, 1923, of Haywoon. 
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Civil action to recover damages for an alleged neghgent injury sus- 
tained by the plaintiff, an employee of the defendant, on 24 June, 1922, 
while working on an “edger” in the sawmill plant of the defendant 
company. 

From a verdict establishing liability, and judgment thereon, the 
defendant appeals, assigning errors. 


Morgan & Ward for plaintiff. 
Alley & Alley for defendant. 


Stacy, J. Defendant assigns as error the following excerpt from 
the charge: “Where the relationship of master and servant, employer 
and employee, is established, then the master or employer owes to the 
employee certain duties, to provide him with reasonably suitable tools 
and appliances with which to perform the work assigned, and likewise 
to provide him with a reasonably safe place in which to do the labor 
assigned.” 

This instruction is in direct conflict with what was said in Owen v. 
Lor. Co., 185 N. C., 612; Gaither v. Clement, 183 N. C., 455; Tritt v. 
Lbr. Co., 183 N. C., 880; Smith v. R. #., 182 N. C., 296, and we would 
be disposed to hold it for reversible error if it were not for the fact 
that, upon the instant record, the defendant’s hability is not seriously 
controverted and the error is clearly harmless, or nonprejudicial. 2 
R. C. L., 230; Wilson v. Lbr. Co., ante, 56. A new trial will not be 
granted for error which is without prejudice. 

It is not the absolute duty of the master to provide for his servant 
a reasonably safe place to work and to furnish him reasonably safe 
appliances with which to execute the work assigned—such would prac- 
tically render the master an insurer in every hazardous employment— 
but it is his duty to do these things in the exercise of ordinary care. 
Owen v. Lbr. Co., supra. This limitation on the master’s duty is not 
a mere play on words, nor a distinction without a difference, but it con- 
stitutes a substantial fact, or circumstance, affecting the rights of the 
parties. Tritt v. Lbr. Co., supra. 

In the case at bar, the plaintiff’s evidence—there was none offered 
by the defendant—shows a clear case of culpable neghgence. In the 
opening part of the charge the court used the following language, to 
which there was no objection or exception: “The defendants, through 
their counsel, concede in their argument that if the evidence be found 
to be true, that it discloses negligence upon the part of the defendants.” 
It was further conceded on the trial that no evidence had been elicited 
tending to show any contributory negligence on the part of the plain- 
tiff, though this plea was set-up in the defendant’s answer, and for this 
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reason no issue as to contributory negligence was submitted to the jury. 
This error in the charge was therefore harmless and the exception must 
be overruled. 

The defendant also excepts and assigns as error the following instruc- 
tion on the issue of damages: “Where one is injured by the negligent 
acts of another, actionable in their nature, then the injured party 1s 
entitled to be awarded and to recover such an amount as will reason- 
ably compensate him for loss sustained—past, present and in the future, 
or prospective. Such losses may embrace actual expenses of medical 
care and attention, such as are expended for nurse’s services; they 
likewise may include the diminution or impairing of the ability of 
the injured person to perform labor, either mental or physical; and 
likewise they may include such sufferings of mind and body as are 
incident to, flow from and are proximately and directly caused by the 
injuries sustained. Such are the elements of damage recognized by 
the law.” 

The vice of this instruction, according to defendant’s contention, is 
that it fails to limit plaintiff’s recovery for future losses to a sum equal 
to their present cash value or present worth. Defendant’s position in 
regard to limiting the damages, if any, which may accrue in the future 
to the present cash value or present worth of such damages is un- 
doubtedly the correct one, for if the jury assess any prospective dam- 
ages, the plaintiff is to be paid now, in advance, for future losses. The 
sum fixed by the jury should be such as fairly compensates the plaintiff 
for injuries suffered in the past and those likely to occur in the future. 
The verdict should be rendered on the basis of a cash settlement of the 
plaintifi’s injuries, past, present and prospective. Ledford v. Lbr. Co., 
183 N. C., p. 617; Johnson v. R. R., 163 N. C., 481; Fry v. BR. R., 159 
N. C., 362. 

But we do not think this rule or principle was altogether ignored in 
the charge, though it was not stated as fully as it might have been. 
Speaking to a similar question and to a similar instruction in Hill v. 
Ff. R., 180 N. C., p. 4938, Walker, J., said: 

“If the defendant desired it to be stated more fully, or in any special 
way, he should himself have asked for an instruction sufficient to present 
his view, or so as to direct the attention and consideration of the jury 
more pointedly to the rule of damages. Simmons v. Davenport, 140 
N. C., 407; Beck v. Tanning Co., 179 N. C., 1238, 127. We have re- 
cently said upon this question, in the case of Harms v. Turner, 179 
N. C., 322, at p. 325: “The judge left the question of damages entirely 
to the jury, for he could not decide it as a matter of law. . . .When 
the judge left the amount paid by the defendants for the jury to find, 
defendants were silent, and therefore assented to this treatment of the 
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question. If the defendants desired a special instruction to guide the 
jury, they should have asked for it. Svmmons v. Davenport, 140 N. C., 
407. We there held that if a party desires fuller or more specific 
instructions than those given by the court in the general charge, he 
must ask for them, and not wait until the verdict has gone against him 
and then, for the first time, complain that an error was committed.’ 
And in Davis v. Keen, 142 N. C., at p. 502: ‘Any omission to state the 
evidence correctly or to charge in any particular way should be called 
to the attention of the court before verdict, so that the judge may have 
opportunity to correct the oversight. A party cannot be silent under 
such circumstances, and, after availing himself of the chance to win 
a verdict, raise an objection afterwards. He is too late. His silence 
will be adjudged a waiver of his right to object, where the instruction 
of the court is not itself erroneous. This has been approved in many 
cases, and very lately in several,’ citing Baggett v. Lanier, 178 N. C., 
132; Futch v. R. R., 1b., 282; Sears v. &. &., cb., 285; S. v. Stancill, 
tb., 683. The instruction, as to damages, was somewhat general, but 
not inherently erroneous, and therefore the rule of practice, which we 
have just stated, should apply.” 

Viewing the record in its entirety, we have discovered no sufficient 
reason for disturbing the result of the trial. The verdict and judgment 
will be upheld. 

No error. 





DOUGLAS STEVENS, Apmrk., v. BLACKWOOD LUMBER COMPANY 
AND CANEY FORK LOGGING RAILWAY COMPANY. 


(Filed 20 December, 1928.) 


Removal of Causes — Federal Courts — Jurisdiction — Misjoinder of 
Parties—Petition—Fraud. 

When the nonresident petitioner sufficiently sets forth facts in his peti- 
tion to remove a cause from the State to the Federal Court under the 
Federal statute, for diversity of citizenship, that a resident defendant 
was improperly joined to fraudulently defeat the jurisdiction of the latter 
eourt, the question of determining the right of the petitioner to remove is 
within the jurisdiction of the Federal Court, and the cause should be 
removed for that purpose. 


AppEAL by defendant, Blackwood Lumber Company, from Harding, 
J., at Fall Term, 1922, of Jackson. 

Motion for removal of this cause to the District Court of the United 
States for the Western District of North Carolina. Motion overruled, 
and the Blackwood Lumber Company appeals. 
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W. R. Sherrill and A. W. Horn for plaintiff. 
Alley & Alley for defendant. 


Stacy, J. Otto Stevens, a resident of Jackson County, North Caro- 
lina, died intestate on or about 19 August, 1921. The plaintiff duly 
qualified as administrator of the estate of the deceased, instituted this 
action and filed his complaint in the Superior Court of Jackson County, 
alleging liability for the wrongful death of his intestate by reason of 
the joint and concurrent negligence of the Blackwood Lumber Com- 
pany, a corporation, citizen and resident of the State of Virginia, doing 
business at East La Porte, N. C., and‘the Caney Fork Logging Rail- 
way Company, a corporation, citizen and resident of East La Porte, 
Jackson County, N. C. 

The death of plaintiff’s intestate, a child of tender years, was caused 
by the explosion of a dynamite cap alleged to have been negligently 
left on the right of way of a logging road operated jointly by the de- 
fendants. For his right to recover, plaintiff relies upon the doctrine 
announced in Krachanake v. Mfg. Co., 175 N. C., p. 441; Barnett v. 
Cotton Mills, 167 N. C., 580, and other cases to like import. 

Lhe Blackwood Lumber Company, in apt time, filed its duly verified 
petition, accompanied by proper bond, asking that the cause be removed 
to the District Court of the United States for the Western District of 
North Carolina, at Asheville for trial, alleging: 

“That the defendant, Caney Fork Logging Railway Company, is not 
a necessary party or proper party to a final judgment in this cause, 
for that the said Caney Fork Logging Railway Company, at the time 
of the injury and death of the plaintiff’s intestate, had no connection 
and had nothing whatever to do with the power alleged to have caused 
the injury and death of the plaintiff’s intestate; that at the time alleged 
this petitioning defendant was and still is conducting a large lumber- 
ing operation in Jackson County, with its plant at East La Porte, in 
said county, and at the time aforesaid was and still is the owner of a 
large boundary of timber situate on Caney Fork and Moses creeks in 
said county above said plant. 

“Vhat at the time aforesaid this petitioning defendant was engaged 
in the construction of a logging railroad on Moses Creek in said county, 
but your petitioner here respectfully showeth to the court that the 
powder which was taken from its premises by the plaintiff’s intestate 
and which, it is alleged, caused his injury and death, was stored in 
said mill-house and was being used by this defendant, not for the con- 
struction of said logging railroad, but was being used by this defendant 
in the building and construction of a logging dirt road or snaking road 
to be used in the snaking of logs on the ground out of the woods, and 
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the said snaking road was then being constructed by the use of said 
powder at an entirely different place from where said logging railroad 
was being constructed. That said snaking roads were being constructed 
solely by this defendant, and its codefendant, as aforesaid, was not 
interested in and had absolutely no connection with the building and 
construction of said snaking roads. That the powder aforesaid was 
not owned by the Caney Fork Logging Railway Company; that said 
company had no interest in or control over the same, and the same had 
not been and was not being used by it for any purpose whatsoever, but 
to the contrary thereof, the same had been delivered to said mill-house 
by this petitioning defendant to be used exclusively in the construction 
of said snaking dirt road, and had been used for no other purpose. 

“Wherefore, this petitioning defendant respectfully showeth to the 
court that the controversy herein is between citizens of different States, 
and that the defendant, Caney Fork Logging Railway Company, is not 
a necessary or a proper party to a final judgment herein. That every 
act of negligence alleged in the complaint is alleged against your peti- 
tioner, and all the relief prayed for in the complaint 1s sought against 
your petitioner, and the entire controversy presented in said complaint 
may be prosecuted to final judgment and fully determined without the 
presence of the defendant, Caney Fork Logging Railway Company. 
That the plaintiff on the one side, and your petitioner on the other 
side, are the only material, essential, necessary and proper parties to 
this action, and the cause can, in all respects, be fully and finally deter- 
mined without the presence of the other defendant named.” 

And further: “That while it is true that the defendant, Caney Fork 
Logging Railway Company, at the time of the alleged injury and death 
of plaintiff’s intestate, was and still is a domestic corporation, your 
petitioner here respectfully showeth to the court that for the reasons 
hereinabove specifically enumerated the defendant, Caney Fork Logging 
Railway Company, was designedly and intentionally made a party 
defendant to this action with intent and purpose, fraudulently, wrong- 
fully and unlawfully to defeat the jurisdiction of the United States 
District Court for the Western District of North Carolina, and to 
defeat your petitioner’s lawful right to have this cause removed to said 
court for trial at Asheville.” 

Upon these, the facts chiefly pertinent to the question presented, 
which must be taken as true or as they appear upon the face of the 
record for present purposes, we think the defendant’s motion for re- 
moval of the cause should have been allowed. See Cogdill v. Clayton, 
170 N. C., 526, where the rules, deductible from the authorities, are 
stated by Allen, J., as controlling in such cases. 
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If the plaintiff desires to challenge the truth of the averments con- 
tained in the petition, he may do so on motion to remand or other pro- 
cedure in the Federal Court. But that court, and not the State Court, 
being charged with the duty of exercising jurisdiction in such cases, 
must have the power to consider and determine the facts upon which 
the jurisdiction rests. Wolson v. Republic Iron Co., 257 U. S., 92; 
Burlington, etc. Ry. Co. v. Dunn, 122 U. S., 518; Rea v. Matror Co., 
158 N. C., 24, and cases cited. 

The question presented has been so thoroughly discussed in these re- 
cent cases that we deem lt unnecessary to do more than refer to them. 

Error. 





E. V. IRVIN v. W. L. JENKINS. 
(Filed 20 December, 1928.) 


New Trials—Contracts—Equity-——Recision—Issues-——Verdict-——Appeal and 
Error—Partial New Trials—Vendor and Purchaser-—Corporations— 
Shares of Stock—Fraud. 

The complaint alleged two causes of action to rescind a sale of certain 
shares of stock in a corporation, as induced by defendant’s fraud, upon 
different grounds, and to recover the purchase price. The second one was 
answered in defendant’s favor, and no error was committed on the trial; 
but there was error in the verdict upon the several issues as to the first 
cause of action material to the inquiry, and held, the judgment in de- 
fendant’s favor on the second cause of action will be sustained on appeal, 
but a new trial alone is awarded for the error committed in relation to 
the first cause of action. 


APPEAL by plaintiff from Webb, J., at May Term, 1923, of Mecxien- 
BURG. 

Civil action to rescind two contracts in regard to the purchase of 
certain cotton-mill stocks and to recover of the defendant the price paid 
therefor. 

T'wo causes of action are set out in the complaint: One in regard to 
the sale of 20 shares of stock in the Ronda Cotton Mills, Inc., and the 
other in regard to the sale of 18 shares of stock in the Grier Cotton 
Mills, Ine. 

Upon the issues joined on the first cause of action, the jury returned 
the following verdict: 

“1. Did the defendant, on or about 26 January, 1920, for the pur- 
pose of inducing the piinie to purchase 20 shares of the capital stock 
of the Ronda Cotton Mills, represent to the plaintiff that the actual 
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and final cost of the Jand, buildings, machinery and equipment, ete., 
constituting said manufacturing plant, had been ascertained to be $30 
per spindle? Answer: ‘Yes.’ 

“2. If so, was said representation so made by the defendant to the 
plaintiff false to the knowledge of the defendant, as alleged in the 
complaint? Answer: ‘No.’ 

“3. Did the defendant, on or about 26 January, 1920, for the pur- 
pose of inducing the plaintiff to purchase 20 shares of the capital stock 
of the Ronda Cotton Mills, represent to the plaintiff that he was a 
director in said company, as alleged in the complaint? Answer: ‘Yes.’ 

“4. Tf so, was said representation so made by the defendant to the 
plaintiff false to the knowledge of the defendant, as alleged in the com- 
plaint? Answer: ‘Yes.’ 

“5. Did the defendant, on or about 26 January, 1920, for the pur- 
pose of inducing the plaintiff to purchase 20 shares of the capital stock 
of the Ronda Cotton Mills, represent to the plaintiff that the stock in 
said mills could only be purchased through the defendant, as alleged 
in the complaint? Answer: ‘Yes.’ 

“6. If so, was said representation so made by the defendant to the 
plaintiff false to the knowledge of the defendant, as alleged in the com- 
plaint? Answer: ‘Yes.’ 

“7, If so, did the plaintiff rely upon said representations or any of 
them, and was he thereby induced to purchase from the defendant 20 
shares of the capital stock in said Ronda Cotton Mulls at the price of 
$133 per share, as alleged in the complaint? Answer: ‘Yes.’ 

“8. If so, did the plaintiff, within a reasonable time after the dis- 
covery by him of the falsity of said representations, elect to rescind 
said contract of sale, and before the institution of this action tender to 
the defendant the certificates for said stock, and demand a return by 
the defendant of the purchase price paid him by the defendant there- 
for, as alleged in the complaint? Answer: ‘Yes.’” 

Issues of similar character were submitted on the second cause of 
action, all of which were answered by the jury in favor of the de- 
fendant. | 

Upon the verdict as thus rendered it was adjudged: “First, that the 
plaintiff take nothing under his first cause of action; second, that plain- 
tiff take nothing under his second cause of action, and that the defend- 
ant go without day and recover his costs.” Plaintiff appeals, assigning 
errors. 


Cansler & Cansler for plaintrff. 
Hamilton C. Jones and Pharr, Bell & Sparrow for defendant. 
48—186 
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Stacy, J. Upon warmly contested issues of fact, the jury returned 
a verdict on the second cause of action in favor of the defendant. A 
careful perusal of the record leaves us with the impression that the 
case, as it relates to this cause of action, has been tried substantially 
in accordance with the law bearing on the subject. Hence, the verdict 
and judgment in this respect will be upheld. 

We are of opinion, however, that a new trial should be awarded on 
the first cause of action. At the hearing, the contest waged almost 
entirely around the first and second issues; but under the principle 
announced in Printing Co. v. McAden, 1381 N. C., 178; Ins. Co. v. Box 
Co., 185 N. C., 548; Gilmer v. Hanks, 84 N. C., p. 320, and other cases 
to like import, it would seem that the remaining isst.es were material 
and sufficiently determinative. Ferebee v. Gordon, 35 N. C., 350; 
Tarault v. Seip, 158 N. C., 363, and cases there cited. Nevertheless 
as these issues, on the trial, were regarded as only evidentiary to the 
main question in dispute, and especially in view of the wording of the 
seventh issue, we have concluded to award a new trial on the first cause 
of action rather than direct that judgment be entered on this part of 
the verdict for the plaintiff. 

The judgment for the defendant on the second cause of action will 
remain undisturbed, and the cause will be remanded for a new trial 
on the first cause of action. 

Partial new trial. 





JOSEPH H. BEAL v. CAROLINA COAL COMPANY. 
(Filed 20 December, 1923.) 


1. Employer and Employee — Master and Servant — Negligence — Ex- 
plosives—Safe Place to Work. 

The employer is held to the highest degree of care, in the care and 
custody of dangerous explosives, such as dynamite, in regard to the safety 
for those employees whose work exposes them to such menace. The 
employer cannot delegate to another the duty imposed upon him to pro- 
vide a reasonably safe place for employees to work in performing the 
duties of their employment, in release of his own liability, the degree of 
such care to be measured by the dangerous character of the article. The 
evidence in this case is sufficient for the determination of the jury of the 
defendant’s actionable negligence. 


2. Instructions—Appeal and Error—Objections and Exceptions. 


An isolated paragraph of the charge of the court will not be held for 
reversible error, if considered with the other portions of the charge, the 
jury must have understood the correct principles of law in relation to the 
evidence. 


an 
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AppeaL by defendant from Daniels, J., at July Term, 1923, of 
CHATHAM. 

This is an action for personal injury received while in the employ 
of the defendant through the explosion of dynamite caps. The defend- 
ant offered no evidence. | 

On 25 April, 1923, while plaintiff was performing the duties assigned 
him by the defendant, an explosion occurred in defendant’s mine which 
blew off the plaintiff’s right arm and which he alleges burst both of 
his ear-drums and otherwise injured him in the face and body. The 
dynamite and caps, or exploders, which exploded were carried down 
into the mine by defendant’s foreman. It was his custom to carry 
with him into the mine dynamite, caps, and batteries when each shift 
went on duty. The custom, manner, and method of defendant in 
handling these for a period of 22 or 23 months, as shown in the evi- 
dence, was to put them anywhere he saw fit, together in boxes upon the 
ground, at different places in the mine. The mine had several sections 
or rooms. The evidence is that the defendant did not during the period 
above mentioned keep the dynamite, caps and batteries stored in any 
certain section of the mine, but placed them wherever it suited his 
convenience, regardless of possibility of explosion by coming into con- 
tact with the employees. 

On the day of the injury to plaintiff, the foreman got out of the 
ear in which the plaintiff went down in the mine, carrying with him 
the dynamite and batteries, and placed them about 12 feet from the 
landing where he got out of the car. The plaintiff, while at his post 
of duty, saw some batteries sliding off the shelving where he was, and 
put out his hand to keep them from falling two or three feet below, 
touching the box which contained the batteries, at which time the dyna- 
mite exploded. He had not been warned by any one of their presence 
or the danger attendant upon the duty to which he had been assigned. 
There was no light in the mine except the small hght on miner’s cap. 
The exploders and wire attached to them are very small and not so 
easily seen as batteries and dynamite. The jury rendered a verdict in 
favor of the plaintiff, and defendant appealed. 


W. P. Horton for plaintiff. 
Siler & Barbee and Bynum, Hobgood & Alderman for defendant. 


Crark, C. J. The degree of care required of persons having the pos- 
session and control of dangerous explosives, such as dynamite, is of the 
highest kind, requiring constant caution in their care and custody. The 
degree of care required must be measured by the dangerous character 
of the article. Brittingham v. Stadiem, 151 N. C., 302; Wood v. 
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McCabe, 1b., 458; McGhee v. R. R., 147 N. C., 142; Haynes v. Gas Co., 
114 N. C., 208; Horne v. Power Co., 144 N. C., 875; Witsell v. BR. &., 
120 N. C., 557. 

It is true that dynamite if properly handled is harmless, but if there 
is negligence most serious results can happen. It was the duty of the 
plaintiff to use ordinary care to furnish a reasonably safe place for the 
plaintiff to work. This duty cannot be delegated, end if there is a 
breach of such duty which is the proximate cause of injury to the em- 
ployee, the master is liable. An examination of the charge shows that 
the court correctly instructed the jury as to these matters. 

The plaintiff insists, and we think correctly, that the court in its 
charge properly instructed the jury on these matters taking the whole 
charge as an entirety, and that an assignment of error predicated upon 
an isolated paragraph cannot be sustained. Harris v. Harris, 178 
N.C., 7; Hubbard v. Goodwin, 175 N. C., 174; Monk v. Goldstein, 172 
N. C., 516; Cockran v. Smith, 171 N. C., 369. 

It was justly said in Taylor v. Tallassee Power Co., 174 N. C., 5838, 
that it is not permissible to select detached portions of the charge for 
an assignment of error unless it contains distinct and independent propo- 
sitions not explained or qualified in other parts of the charge. 

The manner and method of handling these explosives appears in the 
evidence and was a matter for the consideration of the jury, and upon 
consideration of all the evidence and taking the charge as a whole, we 
cannot see that the defendant has been prejudiced. 

No error. 





BERNARD ELIAS vy. W. H. ARTHUR. 
(Filed 20 December, 1923.) 


Deeds and Conveyances—Descriptions-—-Mistakes—Corr ection—Courts. 


The court will correct, as a matter of law, the call in a deed for land 
from so many degrees “east” to that many degrees “west,” when it clearly 
appears from the other calls therein that this was the unmistakable 
intent of the parties and the mistake is obvious. 


AppEAL by defendant from McElroy, J., at November Term, 1923, 
of BuncoMBE. 

This was a controversy submitted without action. Judgment for 
plaintiff, and defendant appealed. 


Martin, Rollins & Martin for plainizff. 
D. M. Hodges, Jr., for defendant. 
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Crarx, C. J. The sole question presented upon the facts agreed is 
whether or not the description in the deed for the lot from R. O. Pat- 
terson and wife to S. R. Chedester, set out in the record, 1s erroneous. 
The plaintiff contends that the third call mentioned in the deed should 
read “south 14 degrees east” instead of “south 14 degrees west,” as writ- 
ten in the deed, and that the error is so patent that upon examination 
of this record it will be seen, as the judge below has held, that this was 
a patent error and should be corrected. 

It would seem, upon examination of the record and the contentions, 
that his Honor was correct in so holding. In the first place, the de- 
scription calls for a lot on the north side of Patton Avenue, “being the 
west end of.the lot on which the parties of the first part now live.” 
It is clear from this that the west end of the property of grantors was 
intended to be conveyed, and not the northwest corner. If it should 
be construed as contended by the defendant, then the conveyance would 
cover only the northwest corner of the land of the grantors. 

In the second place, if the third call in the deed, “south 14 degrees 
west 15 poles 9 links to a stake on the western edge of Patton Avenue,” 
be stopped at the end of the distance called for, the line would be 48.4 
feet short of the distance necessary to carry the same to Patton Avenue. 
In the third place, the last call in the deed from Patterson and wife 
to Chedester is “thence south 70 degrees west along said (Patton) 
avenue 8 poles 12 links to the beginning.” If the deed were construed 
as contended by the defendant, the last call in the description, instead 
of 8 poles and 12 links to the beginning as called for, thé distance 
would be only 1.8 feet or 2.73 links, 

If, therefore, the deed were construed according to defendant’s con- 
tention there would be three errors in the deed at least: First, 1t would 
not convey the west end of the lot of the grantors; second, the line 
from the northeast corner of the lot at “C” would not be long enough 
to reach Patton Avenue; third, the line from “EF” to “A,” instead of 
being 139.9 feet, would be only 1.8 feet. 

It is clear, therefore, that there is a clerical error in the deed, and 
this should be corrected so that the description of the third call should 
read “south 14 degrees east’ instead of “south 14 degrees west’ as writ- 
ten. Hayden v. Hayden, 178 N. C., 261, where the word “eastern” was 
changed to “western” in order to fit the description to the thing in- 
tended to be described. To the same purport are the following cases: 
Ipock v. Gaskins, 161 N. C., 678; Brown v. Myers, 150 N. C., 443; 
Davidson v. Shuler, 119 N. C., 582. 

In Wiseman v. Green, 127 N. C., 288, it is held: “Where it plainly 
appears from the deed itself that there is a mistake in the description 
as where the word ‘east’ is written ‘west,’ the Court will construe the 
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deed according to the intent.” Again, in head-note 5, Mizell v. Sim- 
mons, 79 N. C., 190, it is stated: “The Court will construe ‘east’ to 
mean ‘west’ in a call for a line in a grant when the mistake is obvious 
and fully corrected by other calls and an annexed plat.” 

We think the judgment of his Honor should be 

Affirmed. 





STATE vy. CARY VAUGHAN. 
(Filed 20 December, 1923.) 


Murder—Evidence—Criminal Law—Appeal and Error. 


Upon the trial of a father for the murder of his son: Held, the adinis- 
sion of testimony of a witness in explanation of an impeaching question 
asked by the defendant, and the statements of the defendant that he 
would “whip that boy,’ notwithstanding his weakened condition, tending 
to show @nimus or ill feeling, was not erroneous under the circumstances 
of the case. 


ApprEaL by defendant from Daniels, J., at April Term, 19238, of 
HERTFORD. 

Criminal action. The defendant was convicted of murder in the 
second degree and he appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
No counsel contra. 


Apams, J. The defendant was prosecuted for the murder of his son, 
who was about sixteen years of age. On behalf of the State there was 
evidence tending to show the defendant’s threat to “whip” and “fix” 
the deceased and his indifference as to consequences—“I don’t care how 
soon somebody kills him”; that he did inflict severe corporal punish- 
ment; that on the last Sunday in February a physician was called in 
from whom the defendant concealed the boy’s real physical condition; 
and that the death and burial occurred during the latter part of the 
week and the disinterment and autopsy on the following Sunday. The 
post-mortem examination showed that the body was covered with 
wounds; the left arm was dislocated at the elbow and the right arm 
at the shoulder joint; on the breast was a cut six or eight inches in 
length, and at the base of the brain a contused wound which caused 
the death. The defendant offered evidence, and upon issue joined, the 
jury found him guilty of murder in the second degree. 
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There are two exceptions to evidence, neither of which can be sus- 
tained. The testimony of John Vaughan, to which objection was taken, 
was in explanation of an impeaching question propounded by the de- 
fendant, and the defendant’s statement to Sanford Sutton that he would 
“whip that boy” notwithstanding his weakened condition, was com- 
petent as tending to show animus or ill-feeling. | 

The substance of the defendant’s prayers was given to the jury, and 
the instructions excepted to, are free from error. His Honor was care- 
ful to safeguard the rights of the defendant throughout the trial. 
Indeed, a minute review of the case would result only in the repetition 
of familiar principles in the law of homicide. The admission of evi- 
dence and the charge of the court are sustained by the following authori- 
ties: S. v. Whitfield, 92 N. C., 831; S. v. Jones, 95 N. C., 588; S. v. 
Dickerson, 98 N. C., 708; S. v. Horn, 116 N. C., 1087; S. v. Wilcoz, 
118 N. C., 1181; 8S. v. Thornton, 1386 N. C., 610; 8S. v. White, 138 
N. C., 705; 8S. v. Roberson, 150 N. C., 887; S. v. Fowler, 151 N. C., 
132; 8. v. Baldwin, 152 N. C., 822; S. v. Kincaid, 183 N. C., 709; 8. v. 
Johnson, 184 N. C., 637. We find 

No error. 





ro ee ee eee 


CHARLES KINSLAND vy. 8. J. KINSLAND anp Wire, SELMA KINSLAND. 
(Filed 20 December, 1928. ) 


Injunction—Grist Mills—Statutes—Dissolution of Temporary Restraining 
Order—Trial Hearing. 


Ordinarily, in cases relating to the establishment and maintenance of 
grist mills, the remedy given by statutes must be pursuied when their pro- 
visions apply, but in the present case, it appearing that though the plain- 
tiff's land has been trespassed upon, the principal damage complained of 
is caused by the erection and maintenance of a dam to operate a grist 
mill by defendant on his land, and the restraining order heretofore issued 
will be dissolved without prejudice to the relief demanded, should the 
demand be renewed upon the establishment of the facts in plaintiff’s 
favor at the final hearing, in view of the harm that may otherwise pres- 
ently come to the defendant and the community which the defendant's 
grist mill now serves. 


Civit action heard on return to a preliminary restraining order by 
Lane, J., at April Term, 1923, of the Superior Court of Macon. De- 
fendants having demurred to the allegations of fact contained in plain- 
tiff’s affidavits, there was judgment continuing the restraining order to 
the hearing, and defendants excepted and appealed. 


A. W. Horn and H. G. Robertson for plaintiff. 
Gilmer A. Jones and T,. J. Johnston for defendant. 
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Hoxe, J. In sections 2555, 2556, 2557, and 2558, Consolidated Stat- 
utes, provision is made for obtaining relief where one conceives him- 
self damaged by the erection of a grist-mill or mill for other useful 
purpose, and ordinarily, in cases to which the statute applies, the 
remedy given must be pursued. The history of this legislation and 
the reason for it, together with an interpretation of its meaning and 
purpose, appears in Hester v. Broach, 84 N. C., 2538, and other cases 
on the subject. 

While there are allegations in plaintifi’s affidavit which tend to show 
wrongful trespasses committed on plaintiff’s land lying on Watauga 
Creek in said county, just above that of defendant’s, and which are 
of such a nature that they might well be made the subject of injunctive 
relief, it also appears that the principal damage complained of 1s caused 
by the erection and maintenance of a dam on the land of defendant 
for the operation of the latter’s mill, also situate thereon, and in view 
of the above legislation, and of the harm that may come to defendant 
and the community in the lawful effort to properly run his said mill, 
we consider it advisable and right that the restraining order be pres- 
ently dissolved without prejudice to the rights of plaintiff to renew his 
application therefor when the pertinent facts appertaining to the ques- 
tion shall have been more definitely established at the final hearing. 
This will be certified that the restraining order be dissolved. 

Error. 








STATE v. HENRY HOOKER. 
(Filed 20 December, 1923.) 


1. Criminal Law—Husband and Wife—Abandonment-——Statutes—Pleas— 
Abatement. 

Where the defendant has been convicted of abandoning his wife and 
child and failing to provide an adequate support for them under the 
provisions of C. S., 4447; on appeal held, his plea in abatement comes 
too late after his plea of not guilty. 


2. Same—Place of Abandonment—Indictment—Burden of Proof. 
The law presumes that the offense of abandonment by the husband 
of his wife and child, C. S., 4447, took place as alleged in the indictment, 
and the burden is on the defendant to show otherwise. 


3. Same—Venue. 


When the husband has agreed to a separation from his wife upon con- 
sideration of his remitting periodically a certain sum of money to a 
eertain county in which she was to reside, and he fails of performance, 
the venue of an action under the provisions of C. 8., 4447, is in that 
county. 
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4. Same—Limitation of Actions. 


Where the abandonment by the husband of the wife consisted in his 
failure to remit her a certain sum of money periodically to a certain 
county in which his conduct had forced her to reside, the failure to 
support occurred at the time he failed to perform his agreement, and 
the statute will begin to run from that date, and was not a bar under 
the facts of this case. 


APPEAL by defendant from Harding, J., at April Term, 1923, of 
RicHMOND. 

The defendant was convicted on a charge of abandoning his wife and 
child and failing to provide adequate support for them. C. S., 4447. 
He was found guilty and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
A. A. Tarlton and McLendon & Covington for defendant. 


Per Curtam. The plea in abatement was too late after the plea of not 
guilty; S. v. Oliver, ante, 329. The presumption of law is that the vio- 
lation of law is presumed to take place where the indictment alleges. 
If it took place elsewhere the burden is upon the defendant to show that 
it took place in another county. S. v7. Oliver, supra. 

The court overruled the plea as to venue upon the ground that it 
was too late after the plea of not guilty was entered, but out of abun- 
dant caution submitted the following issue, ‘Did the alleged abandon- 
ment take place in Anson County?” to which the jury responded “No.” 
The evidence was that the wife and child were living in Richmond 
County when the defendant executed his undertaking to contribute to 
the support of his wife and child by sending $10 on the first of each 
and every month to her address at Rockingham in Richmond County, 
and venue in this indictment upon his failure to do so was properly 
laid therefore in Richmond. 8. v. Beam, 181 N. C., 597. 

The evidence is that the defendant and the prosecutrix were married 
and lived in Anson, and the child was born of that marriage. She 
testified that thereafter he left her and failed to provide anything for 
her and the child to live on, and the people from whom they had bought 
their furniture took it away for the unpaid installments thereon; that 
being left entirely destitute by the defendant abandoning her in Wades- 
boro in 1919, she sought refuge with friends in the adjoining county of 
Richmond, and in December, 1920, a warrant was issued by a justice 
of the peace charging the defendant with abandonment. At the exami- 
nation before the justice of the peace an agreement was entered into 
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in writing, which was put in evidence, between Mrs. Hooker and her 
husband, the defendant, that he would pay her $10 per month on the 
first day of each month for the support of herself and child. The fol- 
lowing month, January, 1921, in the Superior Court, a consent order 
was entered to that effect. The defendant paid his wife $15 on the 
first day of February and $10 on the first days respectively of March, 
Apri, May, and June, 1921, but he failed to make any payment on 
the first day of July, and since then has continuously refused to make 
any payment. 

The payment of this money was a recognition of the marital obli- 
gation and a renewal of it; S. v. Hannon, 168 N. C., 215. The offense 
was really not complete until he failed to support her, and the failure 
not to support not having occurred until 1 July, 1921, the statute did 
not bar. S. v. Davis, 79 N. C., 603, and S. v. Beam, supra, are directly 
in point, and the statute of limitations cannot apply as the present 
indictment was found in April, 1923. 

The question was also raised in this case as to whether the prose- 
cuting witness did not abandon the defendant or leave him in such 
way as to justify his failure to support her. This contention was care- 
fully and fully submitted to the jury in the charge, who found against 
the defendant. S. v. Bell, 184 N. C., 701, where the whole subject is 
fully discussed. 

No error. 





WILLIAM FOX, ADMINISTRATOR OF WILLIAM ADIE ENGLISH v. VOLUN- 
TEER STATE LIFE INSURANCE COMPANY. 


(Filed 20 December, 1928.) 


1. Insurance—-Life—Principal and Agent—Local Agent—Negligence— 
Policies—Premiums. 

Held, this case was tried in accordance with the decision in the former 
appeal on the question as to whether the negligence of the defendant's 
local agent was the cause of the first premium not being paid, it being 
the condition upon which the company’s liability thereon was made to 
depend. 


2. Same-——Evidence—Appeal and Error. 


In this case held, the evidence of statements made by the agent of the 
defendant life insurance company’s local agent for the delivery of the 
policy as to his acts and conduct therein related to the question of his 
negligence at that time and was competent upon the trial. 


Stacy, J., dissenting. 
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AppEAL by defendant from Bryson, J., at May Term, 1923, of 
Mapison. 


Mark W. Brown for plaintiff. 
Martin, Rollins &€ Wright, and Pou, Batley & Pou for defendant. 


Per Curiam. Civil action. The case was brought to this Court at a 
former term, on appeal from a judgment of nonsuit (185 N. C., 121), 
and a new trial was awarded the plaintiff. It was admitted that the 
application (parts 1 and 2) and the policy, when issued, should consti- 
tute the entire contract between the parties, and that the policy should 
not take effect until it was issued and delivered and the premium paid; 
but the Court held that the jury should be allowed to pass upon the 
defendant’s alleged negligent failure to deliver the policy in due time. 
The case was again taken up at the May Term, 1923, and was tried in 
substantial accordance with the opinion of the Court. There was dis- 
agreement between the parties as to the meaning of the first issue, but 
the crucial question was whether the defendant negligently delayed the 
delivery of the policy after it went into the hands of the local agent 
when the plaintiff’s intestate was in good health, and was ready, able, 
and willing to pay the premium, and the question, which practically 
included three issues, was answered by the jury in favor of the plaintiff. 

The defendant’s exceptions to evidence of statements made by its 
agent are untenable. The statements qualified or explained the conduct 
of the agent at a time when he was engaged in doing the work and per- 
forming the duties required of him and were not a mere narration of 
what had previously occurred. Berry v. Cedar Works, 184 N. C., 187; 
Hamrick v. Telegraph Co., 140 N. C., 151; Darlington v. Telegraph Co., 
127 N. C., 448; Branch v. R. B., 88 N. C., 573. Nor can we sustain the 
other exceptions to the admission of evidence. The motion for nonsuit 
seems to have been based on the agreement that the policy should not 
take effect until it was delivered and the premium was paid, but this 
question was disposed of in the former appeal. We find 

No error. 


Stacy, J., dissents. 
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CHARLIE BOOMER vy. H. E. GRIFFIN anp THE HAVENS OIL COMPANY. 
(Filed 12 September, 1923.) 


Appear by defendant from Connor, J., at May Term, 1923, of Hyper. 


Walter L. Spencer for plaintiff. 
Wiley C. Rodman for the Havens Oil Company. 


Per Curtam. We have examined the record carefully in this case, 
and find no sufficient reason to disturb the verdict and the judgment. 
No error. 





VIRGINIA-CARGLINA CHEMICAL COMPANY v. N. C. NEWBERN. 
(Filed 12 September, 19238.) 


ApprEAL by plaintiff from Connor, J., at April Term, 1923, of Crr- 
RITUCK, 


Thompson & Wilson and W. A. Worth for plaintrff. 
Ehringhaus & Hall for defendant. 


Per Curtam. We have examined the record carefully in this case, 
and find no sufficient reason to disturb the verdict and the judgment. 
No error. 





R. H. WHITFIELD vy. NOAH COPPEDGE AND OTHERS. 
(Filed 12 September, 1923.) 


AppEaL by plaintiff from Kerr, J., at April Term, 1923, of Nasn. 


W. M. Person for plaintiff. 
FE. B. Grantham and Finch & Vaughan for defendants. 


Per Curtam. We have examined the record carefully in this case, 
and find no sufficient reason to disturb the verdict and the judgment. 
No error. 
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J. H. MOORE et au. v. ROSSER anp CAMERON, IDXEcUTORS OF 
J. H. SMITH Et ats. 


(Filed 19 September, 1923.) 


Mortgages—Injunction—Foreclosure. 


Where, in a suit to restrain the foreclosure of a mortgage, it appears 
from, the pleadings that there is a serious dispute between the parties 
as to the right of the mortgagee to proceed further and the amount due, 
the restraining order will be continued to the hearing. 


AprraL from Harnett, in open court, by defendants, from /forton, 
J., on 15 February, 1923. 

Civil action. There was judgment continuing the restraining order 
till the hearing, and defendants excepted and appealed. 


Marshall T. Spears for plaintiffs. 
Hoyle & Hoyle for defendants. 


Per Curiam. The action is instituted by plaintiffs, mortgagors, 
against defendants, holders and owners of said mortgage, to restrain 
a sale of the property under powers contained in the instrument. It 
appearing on careful consideration of the verified pleadings and other 
affidavits that there 1s serious dispute between the parties, both as to 
the right to proceed further under the mortgage and also as to the 
amount due on same, we are of opinion that the judgment of his Honor 
continuing the restraining order to the hearing should be affirmed. 
Sanders v. Ins. Co., 183 N. C., 66; Proctor v. Fertilizer Works, 183 
N. C., 153; Durham v. KR. R., 104 N. C., 262. This ruling to be with- 
out prejudice to the right of the parties to present and insist upon any 
and all material questions involved in the controversy and as set forth 
in their pleadings, 

Affirmed. 





MATILDA EVERETT v. W. M. SNEED ET at, 
(Filed 3 October, 1923.) 


New Trials—Supreme Court—Motions—Presumptions. 


Upon motion in Supreme Court for new trial for newly discovered evi- 
dence the presumption is the correctness of the verdict, which appellant 
must overcome, and show due diligence on his part. 


AppraL by defendant from Allen, J., at November Term, 1922, of 
WAYNE. 
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Civil action in ejectment and to recover rents. Defendants claimed 
title to the property and also set up claim for improvements or better- 
ments. 

From a verdict and judgment in favor of plaintiff, the defendants 
appealed, assigning errors. 


Kenneth C. Royall and E. A. Humphrey for plainteff. 
Langston, Allen & Taylor for defendants. 


Per Curtam. This case, on the trial, narrowed itself principally to 
questions of fact, which the jury alone could determine. A careful ex- 
amination of the record leaves us with the impression that the cause 
has been tried,in substantial conformity to the law bearing on the sub- 
ject. The chief exceptions are those directed to the admission of evi- 
dence and to alleged errors in the charge. We have discovered no ruling 
or action on the part of the trial court which would entitle the defend- 
ants to another hearing or to a ventre de novo. 

Defendants have also moved in this Court for a new trial upon the 
ground of newly discovered evidence. The affidavits accompanying this 
motion have been scrutinized and examined with care, but we are not 
prepared to say that they met the requirements or prerequisites an- 
nounced in Johnson v. &. &., 163 N. C., 481. In this regard the burden 
is on the applicant, or movant, to rebut the presumption that the verdict 
is correct and that there has been a lack of due diligence. 14 A. & E. 
Ene. Pl. and Pr., 790. We are of opinion that the present motion must 
be overruled, and it is therefore disallowed. 

No error. 





W. R. DOWDY et at. v. W. H. JONES. 
(Filed 10 October, 1923.) 


Appeal by defendant from Grady, J., at April Term, 1923, of 
PAMLICO. 

Civil action in ejectment and to recover rents. Defendant denied 
plaintiffs’ title and set up claim to the land. Upon the issues thus 
joined, there was a verdict and judgment in favor of plaintiffs. De- 
fendant appealed, assigning errors. 


D. L. Ward and F.C. Brinson for plaintcffs. 
‘Ward & Ward for defendant. 
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Per Curtam. The trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried substan- 
tially in accordance with the law bearing on the subject, and we have 
discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The chief exceptions are those 
directed to alleged errors in the charge and to the court’s refusal to 
grant the defendant’s motion for judgment as in case of nonsuit. There 
is nothing on the record which entitles the defendant to a new trial or 
to a dismissal. 

No error. 





ZENO BROWN vy. B. W. MOSELEY et At, 
(Filed 10 October, 1923.) 


AppraL by defendants from Grady, J., at May Term, 1923, of Purr. 

Civil action for specific performance to enforce contract to buy land. 
Defense interposed upon the ground that the title offered was defective. 
Judgment for plaintiff. Defendants appealed. 


L. W. Gaylord for plaintiff. 
Skinner & Whedbee for defendants. 


Per Curtam. Several serious exceptions are entered on the record, 
but a careful perusal of the whole case confirms us in the belief that 
substantial justice has been done without violence to any legal principle. 
Therefore, the judgment as entered below will be affirmed. The case 
presents no new or novel point of law which would seem to warrant an 
extended discussion, or which we apprehend would be helpful or bene- 
ficial to the profession. Hence we shall not undertake to state the facts, 
which are not in dispute but somewhat complicated, and make a rather 
long story. 

After a careful and painstaking examination of the whole record, we 
have discovered no reversible error on the part of the trial court. The 
judgment will be upheld. 

Affirmed. 
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LUMBER Co. v. LUMBER Co.; HARRIS uv. R. R. 


EAST CAROLINA LUMBER COMPANY v. HYDE COUNTY LAND 
AND LUMBER COMPANY. 


(Filed 17 October, 1923.) 


AppEAL by defendant from Grady, J., at April Term, 1923, of 
CRAVEN. 

Civil action to recover damages for an alleged breach of contract, 
relating to the manufacture and sale of certain designated lumber. 

From a verdict and judgment in favor of plaintiff, the defendant 
appealed, assigning errors. 


W. H. Lee and Whitehurst & Barden for plaintiff. 
S.S. Mann and Ward & Ward for defendant. 


Per Curtam. The controversy on trial narrowed itself principally 
to questions of fact, which the jury alone could determine. After a 
eareful perusal of the record, we are satisfied that the case has been 
tried in substantial conformity to the law bearing on the subject, and 
no sufficient reason has been found by us for disturbing the verdict and 
judgment entered below. The chief exceptions are directed to alleged 
errors in the charge and to the court’s refusal to grant the defendant’s 
motion for judgment as in case of nonsuit. We have discovered nothing 
which would entitle the defendant to a new trial or to a dismissal. 

No error. 





RAY & HARRIS v. SEABOARD AIR LINE RAILWAY COMPANY. 
(Filed 17 October, 1923.) 


AppeaL by defendant from Lyon, J., at March Term, 1923, of 
CHATHAM. 

Civil action to recover damages for an alleged breach of contract in 
connection with the sale of certain cross-ties. 

From a verdict and judgment in favor of plaintiffs, the defendant 
appealed. 


W. P. Horton and Siler & Barber for plaintzffs. 
Long & Bell and Murray Allen for defendant. 


Per Crriam. <A careful examination of the present:record leaves us 
with the impression that no reversible error was committed on the trial 
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of the cause. All the exceptions are directed to alleged errors in the 
charge, but we think the charge as given is in substantial compliance 
with the law bearing on the subject. No prejudicial error has been 
made to appear. 

No error. 





T. L. FERRELL v. SOUTHERN RAILWAY Et At. 
(Filed 24 October, 1923.) 


Appear by plaintiff from Cranmer, J., at Second March Term, 1923, 
of Wake. 

Civil action tried upon the following issues: 

“1. Was the plaintiff, T. L. Ferrell, injured by the negligence of the 
defendants, U. S. Railroad Administration and James ©. Davis, Direc- 
tor General of Railroads, as alleged in the complaint? Answer: ‘No.’ 

“2. Was the plaintiff, T. L. Ferrell, injured by the negligence of the 
defendant D. W. Card, as alleged in the complaint? Answer: ‘No.’ 

“3. Did the plaintiff, T. L. Ferrell, by his negligence, contribute to 
his own injury? Answer: ‘Yes.’ 

“4. What damages, if any, is the plaintiff entitled to recover! 
MS Wer. as 

Judgment on the verdict in favor of defendants. Plaintiff appealed. 


Douglass d& Douglass and J. R. Williams for plaintif. 
William B. Snow and W. H. Rhodes for defendants. 


Prr Curtam. The only exceptions presented on the record are those 
relating to the exclusion of evidence bearing upon the first two issues. 
There is no exception directed to the third issue. <A careful perusal of 
the record leaves us with the impression that the case has been tried in 
substantial conformity to the law bearing on the subject, and we have 
discovered no material ruling or action on the part of the trial court 
which we apprehend should be held for reversible error. 

No error. 
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OVERLAND UV. HARDEE; FAULKNER VU. STRICKLAND. 


OVERLAND GARAGE vy. J. P. HARDEE ET At. 
(Filed 26 October, 1923.) 


Appear by defendants from Calvert, J., at February Term, 1923, of 
LENOIR. 

Civil action to recover balance due on the purchase price of an auto- 
mobile, plaintiff taking claim and delivery for the machine, ete. 

Verdict and judgment for plaintiff. Defendants appealed. 


Couper, Whitaker & Allen for plaintiff. 
Rouse & Rouse and P. D. Croom for defendants. 


Per Cvrtam. The trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried substan- 
tially in accordance with the law bearing on the subject, and we have 
discovered no ruling or action on the part of the trial court which would 
seem to require another hearing. The chief exceptions are those directed 
to alleged errors in the charge and to the court’s refusal to grant the 
defendants’ motion for judgment as in ease of nonsuit. There is noth- 
ing on the record which entitles the defendants to a new trial or to a 
dismissal. 

No error. 


W. H. FAULKNER vy. J. P. STRICKLAND Ef At. 
(Filed 31 October, 1923.) 


AppeaL by defendant, J. P. Strickland, from Devin, J., at March 
Term, 1923, of CuMBERLAND. 

Civil action tried upon the following issues: 

“1, Did the plaintiff enter into a contract with the defendant Strick- 
land to find a purchaser for the timberland, as alleged? Answer: ‘Yes.’ 

“2. If so, did the plaintiff find a purchaser for said timberlands who 
was able, ready and willing to purchase the same at the price and on the 
terms authorized by the said defendant? Answer: ‘Yes.’ 

“3. What amount, if anything, is the plaintiff entitled to recover of 
the defendant Strickland for his services in said matter? Answer: 
$3,405,’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appeals, 
assigning errors. 
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Nimocks & Nimocks and W. C. Downing for plaintiff. 
Bullard & Stringfield for defendant. 


Per Curtam. Upon warmly contested issues of fact, the jury has 
accepted the plaintiff’s version of the matters here in dispute, and we 
have discovered no valid reason for disturbing the result of the trial 
below. A careful examination of the record discloses no prejudicial or 
reversible error. The verdict and judgment will be upheld. 

No error. 





W. S. PEARCE v. DURHAM AND SOUTH CAROLINA RAILROAD COM- 
PANY anp NORFOLK SOUTHERN RAILROAD COMPANY. 


(Filed 31 October, 1923.) 


AppreaL by defendant, Durham and South Carolina Railroad Com- 
pany, from Cranmer, J., at March Term, 1923, of Waxe. 

Civil action tried upon the following issues: 

“1, Was the plaintiff mjured by the negligence of the Durham and 
South Carolina Railroad Company, as alleged in the complaint? 
Answer: ‘Yes.’ 

“2. What amount of damages, if any, is the plaintiff entitled to re- 
cover? Answer: ‘$2,750,’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed, 
assigning errors. | 


Douglass & Douglass and Armistead Jones & Son for plaintiff. 
Fuller & Fuller for defendant. 


Per Curtam. The trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and we 
have discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The chief exceptions are those 
directed to alleged errors in the charge and to the court’s refusal to 
grant the defendant’s motion for judgment as in case of nonsuit. There 
is nothing on the record which entitles the defendant to a new trial or 
to a dismissal. 

No error. 
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LEonarp v. R. R.; Ray v. VENEER Co. 


BENJAMIN LEONARD v. WILMINGTON, BRUNSWICK AND SOUTHERN 
RAILROAD COMPANY, 


(Filed 7 November, 1923.) 


AppraL by defendant from Sinclair, J., at January Term, 1923, of 
BRUNSWICK. 

Civil action tried upon the following issues: 

“1, Was the plaintiff injured by the negligence of the defendant rail- 
road cempany, as alleged in the complaint?) Answer: ‘Yes.’ 

“2. Did the plaintiff, by his own negligence, contribute to his injury ? 
Answer: ‘No’ 

“3. What damage, if any, is plaintiff entitled to recover from the 
defendant railroad company? Answer: ‘$600.’ ” 

Judgment on the verdict for the plaintiff. Defendant appealed. 


C. Ed. Taylor for plainétff. 
Robert W. Davis for defendant. 


Per Curtam. The case below resolved itself into controverted issues 
of fact, which the jury has settled by its verdict. No new or novel ques- 
tion of law is presented by the appeal, and we have found no error on 
the record. The verdict and judgment will be upheld. 

No error. 





G. 8S. RAY v. HILL VENEER COMPANY. 
(Filed 7 November, 1923.) 


AppEAL by plaintiff from Bond, J., at May-June Term, 1923, of 
ALAMANCE. 

Civil action to recover damages for breach of contract alleged to have 
been made in connection with the sale of certain walnut logs. There 
was a denial of the contract, and at the close of plaintiff’s evidence 
judgment of nonsuit was entered on motion of defendant. Plaintiff 
appealed. 


Thos. C. Carter for plaintiff. 
Parker & Long and David H. Parsons for defendant. 


Per Curtam. Without stating the facts, some of which are in dis- 
pute, we are convinced, from a careful perusal of the record, viewing 
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the evidence in its most favorable light for the plaintiff, the accepted 
position on a motion to nonsuit, that the case should have been sub- 
mitted to the jury. No benefit would be derived from detailing the 
evidence, some of which is denied by the defendant, as the only question 
before us is whether or not it is sufficient to carry the case to the jury, 
and we think it is. 

The judgment of nonsuit will be set aside and the case remanded for 
another trial. 

Reversed. 





ISAAC SMITH vy. LIGGETT & MYERS TOBACCO COMPANY ET At, 
(Filed 7 November, 19238.) 


APPEAL by plaintiff from Bond, J., at April Term, 1923, of Duruam. 

Civil action to recover damages for an alleged negligent injury. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury, with the result that the first issue was 
answered in favor of the defendants. Plaintiff appealed, assigning 
errors. 


L. C. Harris for plaintiff. 
Fuller & Fuller for defendants. 


Per Curtam. The evidence bearing upon the defendaats’ alleged neg- 
ligence was conflicting, but the jury has accepted the defendants’ version 
of the matter and answered the issue against the plaintiff. We have 
found no substantial or prejudicial error in the trial; hence the verdict 
and judgment as rendered will be upheld. 

No error, 





STATE v. WILLIAM W. GREEN, 
(Filed 14 November, 1923.) 


AppEaL by defendant from Stack, J., at February Term, 1923, of 
Davipson, 

Criminal prosecution tried upon an indictment charging the defend- 
ant with rape. The defendant was convicted of an assault with intent 
to commit rape (C. S., 4205), and from the judgment pronounced 
thereon he appeals. 
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PorE tv. HUFFMAN. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Philips & Bower for defendant. 


Per Curtam. <A careful examination of the record leaves us with the 
impression that the instant case has been tried substantially in accord- 
ance with the law bearing on the subject, and we have discovered no 
ruling or action on the part of the trial court which would seem to 
entitle the defendant to another hearing. 

There is no error of law appearing on the record. 

No error. 





FLORA POPE Et at, y. ANDREW HUFFMAN, 
(Filed 14 November, 1923.) 


APPEAL by defendant from Shaw, J., at February Term, 1928, of 
ForsytTu. 

Civil action tried upon the following issues: 

“1, Was the plaintiff, Flora Pope, injured by the negligence of the 
defendant, as alleged in the complaint? Answer: ‘Yes.’ 

“2. What amount of damages, if any, is the plaintiff, Flora Pope, 
entitled to recover against the defendant? Answer: ‘$250.’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 


Vo counsel appearing for plaintiff. 


W. 7. Wilson for defendant. 


Per Curtam. The trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. <A careful 
perusal of the record convinces us that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and we 
have discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The verdict and judgment will 
be upheld. 


No error. 
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STATE v. COE; TRIVETT v. HARDIN. 


STATE v. JACK COE. 
(Filed 14 November, 1923.) 


ApprEaL by defendant from Lyon, J., at April Special Term, 1923, of 
ForsyTu. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with larceny and robbery. 

From an adverse verdict and judgment pronounced thereon, the de- 
fendant appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
E. G. Brown and B. C. Brock for defendant. 


Per Curiam. A careful examination of the record leaves us with the 
impression that the instant case has been tried substantially in accord- 
ance with the law bearing on the subject, and we have discovered no 
ruling or action on the part of the trial court which would seem to 
entitle the defendant to another hearing. 

There is no error of law appearing on the record. 

No error. 





M. A. TRIVETT Et au. vy. R. H. HARDIN ET. At. 
(Filed 21 November, 1923.) 


Apreat by plaintiffs from Lane, J., at July Term, 1923, of Asue. 

Civil action in ejectment. 

At the close of all the evidence, upon motion of defendants, judgment 
was entered as in case of nonsuit. Plaintiffs appealed. 


C. B, Spicer and Park & Johnston for plaintiffs. 
T. C. Bowe for defendants. 


Per Curiam. The record discloses no reversible error. The judg- 
ment below will be upheld. 
Affirmed. 
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SURRATT Vv. KLUTTZ; WEINSTEIN U0. MCGREGOR, 


SURRATT BROTHERS v. C. H. KLUTTZ. 
(Filed 21 November, 1923.) 


AppeaL by defendant from Stack, J., at May Term, 1923, of 
Davipson. | 

Civil action tried upon the following issues: 

“1. Did the defendant contract to buy of the plaintiffs 150,000 feet 
of lumber at $50 a thousand as alleged in the complaint? Answer: 
‘Yes,’ 

“2. If so, did the defendant breach the said contract, as alleged in the 
complaint? Answer: ‘Yes.’ | 

“3. What damage, if any, has the plaintiffs sustained by reason 
thereof? Answer: ‘$2,825. ” 

By consent of plaintiff, the amount of damages was reduced to $2,000 
and judgment entered therefor. Defendant appealed. 


Phillips € Bower for plaintiffs. 
Walser & Walser and Z. I. Walser for defendant. 


Per Crvriam. The trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and we 
have discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The verdict and judgment will 
be upheld. 

No error. 





WEINSTEIN BROTHERS v. JOHN A. McGREGOR. 
(Filed 21 November, 1923.) 


AppEAL by plaintiff from Harding, J., at June Term, 1923, of 
SCOTLAND. 

Civil action tried upon the following issues: 

“1. Is the defendant indebted to the plaintiff, and if so, in what 
amount? A. ‘Nothing’ | 

“2. Is the plaintiff indebted to the defendant, and if so, in what 
amount? <A. ‘Nothing.’ ” 

Judgment on the verdict, taxing the plaintiff with costs, from which 
he appeals. 
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WALLACE V. CONSTRUCTION Co. 


J. H. Carpenter for plaintrff. 
W. H. Weatherspoon and Cox & Dunn for defendant. 


Per Curtam. The trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. A careful 
perusal of the record ‘convinces us that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and we 
have discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The verdict and judgment will 
be upheld. 

No error. 





PAUL WALLACE vy. THE WEST CONSTRUCTION COMPANY. 
(Filed 28 November, 1923.) 


AppraL by defendant from Calvert, J., at June Term, 1923, of 
LENOIR. 

Civil action tried upon the following issues: 
"1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. If so, did the plaintiff, by his own negligence, contribute to his 
injury, as alleged in the answer? Answer: ‘No.’ 

‘3. What damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘$300.’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 


Shaw & Jones for plaintiff. 
Rouse & Rouse for defendant. 


Per Curiam. <A careful examination of the record in this case dis- 
closes no reversible error. The verdict and judgment of the Superior 
Court will be upheld. 

No error. 





PAU] WALLACE v. THE WEST CONSTRUCTION COMPANY. 
(Filed 28 November, 1923.) 


AppraL by defendant from Calvert, J., at June Term, 1923, of 
LEnorr. 

Civil action tried upon the following issues: 

“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 
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“2. If so, did the plaintiff, by his own negligence, contribute to his 
injury, as alleged in the answer? Answer: ‘No.’ 

“3. What damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘$1,600. ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed, 
assigning errors. 


Shaw & Jones for plaintiff. 
Rouse & Rouse for defendant. 


Per Curiam. Upon controverted issues of fact the jury has deter- 
mined the case in favor of the plaintiff. A careful perusal of the record 
leaves us with the impression that the case has been tried substantially 
in accordance with the law bearing on the subject, and we have dis- 
covered no ruling or action on the part of the trial court which we 
apprehend should be held for reversible error. The verdict and judg- 
ment will be upheld. 

No error. 





a 


JOHN BLACKWELL v. PROXIMITY MANUFACTURING COMPANY. 
(Filed 5 December, 1928.) 


AppEAL by defendant from Shaw, J., at August Term, 1923, of 
(AUILFORD. 

Civil action tried upon the following issues: 

“1. Was the plaintiff injured by the neghgence of the defendant, as 
alleged in the complaint? Answer: ‘Yes,’ 

“2, Did the plaintiff, by his own negligence, contribute to his own 
injury, as alleged in the answer? Answer: ‘No.’ 

“3. What damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘$448 ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 


S. B. Adams, R. C. Strudwick, and Geo. A. Younce for plaintiff. 
King, Sapp & King for defendant. 


Per Cvriam. Let the verdict and judgment in this case be upheld, as 
the record presents no reversible error. Cook v. Mfg. Co., 182 N. C,, 
205. 

No error. 
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FAULKNEB VU. CARPENTER; STATE v. LOGAN. 


J. F. FAULKNER vy. C. C. CARPENTER. 
(Filed 5 December, 1923.) 


AppEaL by defendant from Lyon, J., at May Term, 1923, of Mrcx- 
LENBURG. 

Civil action tried upon the following issues: 

“1. Was the plaintiff’s automobile injured by the negligence of the 
defendant, as alleged in the complaint? Answer: ‘Yes.’ 

“2. Was the plaintiff, or person driving his automobile, at the time 
of the collision, guilty of negligence which caused or contributed to the 
injury to his car, as alleged in the answer? Answer: ‘No.’ 

“3. What damages, if any, is the plaintiff entitled to recover? 
Answer : ‘$650.’ ” 

Judgment on the verdict in favor of the plaintiff. Defendant appeals, 
assigning errors. 


Frank H. Kennedy for plaintiff. 
J. F. Flowers for defendant. 


Per Curtam. We are constrained to believe and to conclude, from a 
careful perusal of the entire record, that this case has been tried sub- 
stantially in accordance with the law bearing on the subject. No ruling 
or action on the part of the trial court has been discovered by us which 
we apprehend should be held for reversible error. The verdict and 
judgment, therefore, will be upheld. 

No error. 





STATE v. CHARLES LOGAN. 
(Filed 5 December, 1923.) 


AprpEAL by defendant from McElroy, J., at May Term, 1928, of 
RuTHERFORD. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with manufacturing spirituous liquors in violation of C. S., 4453. 

From an adverse verdict and judgment pronounced thereon, the de- 
fendant appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Quinn, Hamrick & Harris for defendant. 
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Per Curtam. Defendant relies entirely upon his demurrer to the evi- 
dence and motion for dismissal, or for judgment as of nonsuit under 
C. §., 4643. Viewing the evidence in the light most favorable to the 
State, the accepted position on a motion of this kind (S. v. Rountree, 
181 N. C., 535), we think the trial court was justified in submitting 
the case to the jury, and that the verdict is fully supported by the evi- 
dence. 

No benefit would be derived from detailing the testimony of the 
several witnesses, as the only question before us 1s whether it is suffi- 
cient to carry the case to the jury, and we think it is. 

No error. 





STATE v. FRED BYERS. 
(Filed 12 December, 1923.) 


AppraL by defendant from Ray, J., at September Term, 1923, of 
Pox. 

Criminal prosecution, tried upon an indictment charging defendant 
with manufacturing spirituous liquors in violation of C. S., 4453. 

From an adverse verdict, and judgment pronounced thereon, the 
defendant appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Quinn, Hamrick & Harris for defendant. 


Per Curiam. Defendant relies chiefly upon his demurrer to the eyvi- 
dence and motion for dismissal, or for judgment as of nonsuit under 
C. S., 4648. Viewing the evidence in the light most favorable to the 
State, the accepted position on a motion of this kind (8. v. Rountree, 
181 N. C., 535), we think the trial court was justified in submitting the 
case to the jury, and that the verdict is fully supported by the evidence. 

No benefit would be derived from detailing the testimony of the 
several witnesses, as the only question before us is whether it is suf- 
ficient to carry the case to the jury, and we think it is. 

No error. 
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NEWTON UV. MILLS; FLYNN v. LUMBER Co. 


J. A. NEWTON v. HENRIETTA MILLS. 
(Filed 12 December, 19238.) 


AppraL by defendant from Webb, J., at July Term, 1923, of Cieve- 
LAND. 

Civil action, tried upon the following issues: 

“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“9. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: ‘No,’ 

“3. What damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘$2,500.’ ” 

Judgment on the verdict in favor of the plaintiff. Defendant ap- 
pealed. 


O. Max Gardner for plaintrff. 
Ryburn & Hoey for defendant. 


Per Curtam. Defendant relies entirely upon its motion for judg- 
ment as of nonsuit, made first at the close of plaintiff’s evidence, and 
renewed at the close of all the evidence. Viewing the evidence in the 
light most favorable to the plaintiff, the accepted position on a motion 
of this kind, we think the trial court was justified in submitting the 
case to the jury, and that the verdict is amply supported by the evidence. 

No benefit would be derived from detailing the testimony of the 
several witnesses, as the only question before us is whether it is suf- 
ficient to carry the case to the jury, and we think it is. 

No error. 





A. W. FLYNN, Apr. v. CHADBOURN LUMBER COMPANY. 
(Filed 20 December, 19238.) 


ApprEaL by defendant from Devin, J., at September Term, 1922, of 
PENDER. 

Civil action, tried upon the following issues: 

“1, In what amount, if any, is the Chadbourn Lumber Company 
indebted to the plaintiff? Answer: ‘$1,054.’ 

“2. In what amount, if any, is the plaintiff administrator of the 
estate of F. P. Flynn indebted to the Chadbourn Lumber Company? 
Answer: ‘Nothing.’ ” 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 


N.C.] FALL TERM, 1923. 783 





Rocers v. LUMBER Co. 





Bland & Bland for plaintrff. 
Wright & Stevens for defendant. 


Per Curtam. Upon warmly contested issues of fact, the Jury re- 
turned a verdict in favor of the plaintiff. We have found no sufficient 
reason for disturbing the result of the trial. Hence the verdict and 
judgment will be upheld. 

There was also a motion, filed by appellant i in this Court, for a new 
trial on the ground of newly discovered evidence. Upon an examination 
of the affidavits, filed by both sides in regard to the present motion, we 
are of opinion that it must be overruled, and it is therefore disallowed. 

No error. 





HOBART ROGERS v. SUNCREST LUMBER COMPANY et At. 
(Filed 20 December, 1923.) 


ApprEAL by defendant from Bryson, J., at September Term, 1923, of 
Hay woop. 

Civil action, tried upon the following issues: 

“1, Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: ‘Yes.’ 

“9. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: ‘No.’ 

“3. What damages, if any, is the plaintiff entitled to recover? An- 
swer: ‘$5,000.’ ” 

From a judgment on the verdict ‘in favor of plaintiff, the defendant 
appealed. 


Morgan & Ward for plaintiff. 
Alley & Alley for defendants. 


Per Curtam. The only material exception presented in this case is 
one directed to the court’s charge on the measure of damages. The 
instruction here complained of is substantially the same instruction as 
that given on the issue of damages in Murphy v. Lumber Co., ante, 746, 
just decided, and which was there the subject of exception. The present 
case is controlled by what was said in the Murphy case. 

No error. 
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STATE v. SUMMEY BIGGERSTAFF. 
(Filed 20 December, 1923.) 


AppgaL by defendant from McHilroy, J., at May Term, 1923, of 
RUTHERFORD. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with transporting spirituous liquors and having the same in his pos- 
session for the purpose of sale, contrary to the statute in such cases 
made and provided, ete. 

From an adverse verdict, and judgment pronounced thereon, the de- 
fendant. appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Quinn, Hamrick & Harris for defendant. 


Per Curiam. Defendant relies entirely upon his demurrer to the 
evidence and motion for dismissal, or for judgment as of nonsuit under 
C. 8., 4643. Viewing the evidence in the light most favorable to the 
State, the accepted position on a motion of this kind (S. v. Rountree, 
181 N. C., 535), we think the trial court was justified in submitting the 
case to the jury, and that the verdict is fully supported by the evidence. 

No benefit would be derived from detailing the testimony of the 
several witnesses, as the only question before us is whether it is suf- 
ficient to carry the case to the jury, and we think it is. 

No error. 





W. P. LYNN v. KITCHEN LUMBER COMPANY. 
(Filed 20 December, 19238.) 


AppEAL by defendant from Bryson, J., at June Term, 1923, of Gra- 
HAM. 

Civil action, to recover damages for an alleged breach of contract 
relating to the cutting and hauling of certain cord-wood. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 

“1, Did the defendant enter into the contract with plaintiff, as alleged 
in the complaint? Answer: ‘Yes.’ 

“2. Did the defendant breach its contract with the plaintiff? An- 
swer: ‘Yes,’ 


Or 
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“3. What damages, if any, is the plaintiff entitled to recover of the 
defendant by reason of said breach? Answer: ‘$924.50.’ ” 

From a judgment on the verdict in favor of plaintiff, the defendant 
appealed. 


T. M. Jenkins and J. N. Moody for plaintiff. 
R. L. Phillips for defendant. 


Per Curtam. <A careful perusal of the present record leaves us with 
the impression that the case has been tried substantially in accordance 
with the law bearing on the subject, and that the validity of the trial 
should be sustained. All matters in dispute have been settled by the 
verdict, and no action or ruling on the part of the trial court has been 
discovered by us which we apprehend should be held for reversible error. 

The verdict and judgment will be upheld. 

No error. 





J. E. GENTRY v. SUNCREST LUMBER COMPANY ET At. 
(Filed 20 December, 1923.) 


Appra by defendant from Bryson, J., at September Term, 1923, of 
Haywoop. 

Civil action, tried upon the following issues: 

“1, Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. Did the plaintiff, by his own negligence, contribute to his own 
injury, as alleged in the answer? Answer: ‘No.’ 

“3. What damage, if any, is the plaintiff entitled to recover? An- 
swer: ‘$7,500. ” 

From a judgment on the verdict in favor of plaintiff, the defendant 
appealed. 


Morgan & Ward for plaintrff. 
Alley & Alley for defendants. 


Per Crvriam. The only material exception presented in this case is 
one directed to the court’s charge on the measure of damages. The 
instruction here complained of is substantially the same instruction as 
that given on the issue of damages in Murphy v. Lumber Co., ante, 746, 
just decided, and which was there the subject of exception. The present 
case is controlled by what we said in the Murphy case. 

No error. 

50—186 


CASES FILED WITHOUT WRITTEN 
OPINIONS 


Aldridge v. Dunn. (223) 
Allman vy. Christopher. (601) 
Bank y. Searboro. (260) 
Boyd v. R. R. (605) 
Browning v. Knights of Pythias. (329) 
Bunn y. Dunn. (235) 
Burger v. Tatham. (607) 
Cohen v. Schwartz. (453) 
Cole et al. v. Hutchings. (108) 
Crisp v. Burger. (607) 
Dawkins y. Phillips et al. (3862) 
Distributing Co. v. Edmunds et al. (181) 
Esty v. Hardison. (181) 
Farr v. Carver. (609) 
Fleming v. Bullock et als. (334) 
Fox v. Realty Co. (289) 
Garner v. Harrison. (156) 
Gossett v. Gossett. (232) 
Harris v. Russell. (473) 
Hedrick v. Kanoy. (392) 
Hunt v. Atkins. (387) 
Isam v. Jessie. (357) 
Jones v. McKeel. (165) 
Mfg. Co. v. Produce Co. (162) 
Motor Co. v. Whitford. (180) 
Petition for Writ of Habeas Corpus by Dr. Pau] Crumpler. 
v. Bowman. (8) 
*. Edmonds. (5385) 
, Gulley. (823) 
_ Hasty. (466) 
r, Reece. (384) 
*, Richardson. (244) 
.v. Wallin. (533) 
Suggs v. Oakley. (173) 
Tel. Co. and Jordan y. Hillsboro. (340) 
Wilson v. Beasley. (95) 


AMAA MM 
adda -< 


PRESENTATION OF THE PORTRAIT 


OF THE LATE 


WALTER A. MONTGOMERY 


TO THE SUPREME COURT OF 
NORTH CAROLINA 
BY 
HONORABLE T. T. HICKS 
OCTOBER 30Th, 1923 


The Supreme Court being assembled, Mr. Hicks, on being recog- 
nized, addressed the Court as follows: 


May it Please Your Honors: The wife and son and daughter of 
Honorable Walter A. Montgomery, late an Associate Justice of this 
Court, have caused to be prepared a portrait of him, and have assigned 
to me the pleasant duty of presenting it to the Court. I now do so; 
and in connection therewith, since he was blessed with long life and 
good days, I will, by your leave, speak briefly of him. 

But, before beginning this sketch, I will present another but poetic 
negative that shows some of his features, apparent to the eye of the 
observant, as well as in this excellent likeness: 


‘Thou shalt know him when he comes, 
Not by any din of drums. 

Nor the vantage of his airs; 

Neither by his crown, 

Nor his gown, 

Nor anything he wears.” 


The chain of events that produced the life and career of Walter 
Alexander Montgomery has many links. The most remote lnk we 
have been able to trace was severed from the chain on the night of 
Saint Bartholomew’s Day, in the year one thousand six hundred and 
eighty-five, when, on account of the revocation of the Edict of Nantes, 
a hundred thousand Protestants were slain in France and four hundred 
thousand more saved themselves by flight. One of the Montgomerys 
found refuge in Scotland, where, and in the North of Ireland, for a 
hundred years he and his descendants lived and intermarried. They 
loved not the Catholic Church, nor the Government of England. Their 
dislike of the former was because of its persecution of Huguenots, and 
of the latter because it oppressed the Irish and created by law artificial 
class distinctions. 

The founder of the family n America, from which Judge Mont- 
gomery descended, arrived in New York from Ireland about the year 
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1795. There he practiced for several years the art of the silversmith. 
His health failing, he came, after five years, to Hertford County, North 
Carolina, from which he shortly removed to “the hill country” of 
Warren as it was then called. There he bought a farm, on which he 
lived to his death on July 6, 1849. His seventh child, Thomas Alex- 
ander Montgomery, born May 7, 1818, was the father of Judge Walter 
A. Montgomery, who was born in Warrenton, N. C., on February 17, 
1845. The mother of Judge Montgomery was the daughter of Robert 
T, Cheek who married in the ancient and honorable family of Alston, 
of Warren County. 

Of Judge Montgomery, he himself has said: “My lot was destined 
to be that of those who get what they pay for: that and nothing more. 
My experience in life has been that the natural has ever come to pass.” 

The war of the Confederacy broke upon the nation when our subject 
was just sixteen years of age. His father owned many slaves. He 
supported the cause of Secession with all his heart and all his posses- 
sions. His son said that the father regarded General Lee and Jefferson 
Davis as “the greatest among men.” The son early acquired the impres- 
sion that slavery was wrong, and declared that if any slaves ever came 
into his possession he would set them free; so that it was an often 
expressed wish of the slaves of the family that “Marse Walter may 
draw me.” 

Yet the call to arms so appealed to the youth that at once after war 
was declared he tendered himself for military duty, end was a bugler 
of the company until the military examination came *o be made. Dr. 
Charles O’Hagan, the examining physician, on account of his small 
size and delicate constitution, declared he had symptoms of consump- 
tion, and absolutely rejected him, and could not be prevailed upon by 
Col. Robert Ransom, the commanding officer, to change his mind. 
Within ten minutes young Walter had left the camp and was on his 
way to Warrenton. Within a week he had gone to Norfolk and sought 
and obtained permission to join the army there. 

Judge Montgomery referred to his temperament as ‘mercurial’; but 
it is to be noted that his continued purpose ran through those four 
terrible years; that in the certainty of the failure of the cause after 
Gettysburg, when at times myriads of soldiers were “absent without 
leave,” Walter A. Montgomery laid down his arms at Appomattox. 
He knew of and saw the building of the Merrimac, and shared fully 
all the hopes and expectations of the Southern people as to what it 
would do. He saw it steam down the river from Norfolk, and he wit- 
nessed from the shore the duel between it and the Monitor. He helped 
to fight the battles of Fredericksburg, Chancellorsville, Gettysburg, 
Brandy Station, the Wilderness, Spottsylvania Court House, Win- 
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chester (1864), Bell’s Grove, Mine Run, Hatcher’s Run, Fort Stead- 
man (Hare’s Hill), the last day’s battle in the trenches at Petersburg, 
Sailor’s Creek, and Appomattox. 

Though early marked for death, according to the opinion of the medi- 
cal officer at the beginning of the war, the physical training, the out- 
door air, the avoidance during the four years of the formative period 
of his life of excessive eating and drinking, and other forms of um- 
proper conduct, fitted him for a hfe of active labor. The scars of the 
wounds he received at Chancellorsville and Gettysburg were buried 
with his mortal remains in Oakwood Cemetery at Raleigh, N. C., in 
the seventy-seventh year of his age. We seek to shun the Apostle’s 
suggestion of “enduring hardness” as good soldiers; “but the instant 
case” proves its virtues and exhibits its rewards. Until he was large 
enough, and strong enough to carry the equipment of a soldier, he 
carried and blew the bugle. The discipline to which he was subjected, 
his learning obedience to the laws of the camp and of war, by the 
things which he suffered, with the opportunities for the study of men, 
were together quite as valuable to him as would have been the acquisi- 
tion of four years in college. 

The spirit and enthusiasm of the soldiers during the first year of 
the war were fully shared by him and were most remarkable to him. 
They were anxious for the fray; they thought the war would last only 
a few months; they feared it would end before they would be engaged 
in a battle; they believed one Confederate could whip six “Yankees.” 
The thought of having to go home without a wound was humiliating. 
But after the Conscript Act of April, 1862, went into effect, the hegira 
homeward of so many of “the better class,” and so many bombproof 
positions were found by the aid of “the twenty-negro law,” that much 
began to be thought and said about the war being a “rich man’s war 
and a poor man’s fight.” Many of the men carrying the guns began 
to realize that their true interests were not involved in the success of 
the Confederacy. And it is indeed one of the wonders of the world 
that the fighting spirit, the courage, what has recently been called the 
morale of the soldiers, continued as long as it did. Robert Toombs and 
Bishop Polk declared that “the greatest incentive to loyalty to the 
Confederacy of the poor white men of the South was the fear that the 
success of the Union armies would enforce the social and_ political 
equality of the negroes with the poor white people of the South. 

Judge Montgomery saw and endured much of the sufferings, priva- 
tions, hunger and hardships of the soldiers. His conversation at times 
sparkled with witticisms and anecdotes of that time. Two will be here 
given: “General Gordon was with much energy trying to rally his 
broken ranks at the battle of Hatcher’s Run in February, 1865, and 
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being near a wounded man who was on his way to the rear cried out 
to him, ‘What is the matter with you, sir? The Irishman replied, 
‘Faith, and as for me, I have a hole in my stomach as big as your fist.’ 
But moved by Gordon’s stirring appeal, he stoppec. short and, with 
his cap in his hand, turned on the enemy, shouting, ‘Charge ’em, boys, 
they have chase in their haversacks.’ ” 

The other story relates to the etiquette that prevailed in the matter 
of pillaging the dead. The first man who found a dead soldier, whose 
equipment was worth having, was entitled to all he had, and no other 
soldier would trespass upon his find. No matter how badly wounded 
or how near dead a Yankee was, he must never be touched so long as 
he breathed. On one occasion a finely accoutered Yankee was found 
by one of our men. His belongings were a rich prize of war. ‘The dis- 
coverer stood by, waiting anxiously the return of the soul to the God 
who gave it. On the instant he begun to divest the body of its goods, 
when the Yankee remarked, “Friend, can’t you wait a few minutes 
longer?’ The hungry soldier drew back in amazement, saying, “I beg 
your pardon; I’m damned if I didn’t think you was dead.” 

Judge Montgomery quoted General D. H. Hill as saying, im an ad- 
dress before the Southern Historical Society: “From first to last our 
army was the worst equipped, the worst fed, the worst clothed and the 
worst organized army in the world. That of our enemy was the best 
equipped, the best organized, the best cared for, and the most pampered 
army of the nineteenth century.” 

Of the generals, Judge Montgomery said: “For General Jackson the 
soldiers had always cheers—in battle and in camp-—and the highest 
admiration of his triumphs and leadership. They loved General Lee. 
They reverenced his character; they had unlimited confidence in his 
generalship and awe for his personal greatness. They never cheered 
him. The Southern armies for the last two years of the war lved, as 
it were, on the breath of this most remarkable person, both in qualities 
of the statesman and the soldier, developed or discovered by the war.” 
He quoted General Lee as saying to General Wise: “The men of this 
war who will deserve most honor and gratitude are not the men of 
rank but the men of the ranks.” Another statement of General Lee 
to a foreign officer visiting his headquarters: “I am ashamed for you 
to see my poor, ragged men in camp or on parade, but I would be glad 
for all the world to see them on the field of battle.” 

Soldier Montgomery saw, and heard the voices of, Stonewall Jackson 
and Robert E. Lee. He heard the address of General Lee to his soldiers 
at Appomattox. On that day he and others of Warren County lifted 
their eyes from the smoke and noise and sufferings of the camp and 
battle fields and turned their faces homeward. 
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A part of Sherman’s Army, under General Howard, passed through, 
and for a while remained in, Warren. Judge Montgomery’s account 
of their visit is that the soldiers were under the very best discipline. 
There was not the least fear on the part of the people that they, or 
their homes or property, would be injured by the soldiers. Every pos- 
sible precaution was taken by the officers and soldiers to protect the 
people against marauders and hangers-on. 

The slave population of Warren was more than twice that of the 
white, yet we are told that not half a dozen made unnatural exultation 
over their sudden emancipation. They remained at their homes, 
worked the crops that had been planted, and divided them generally, 
under the direction of their former owners. The relations between 
them and their late masters continued to be not only agreeable, but 
friendly. 

The only schooling in books young Montgomery had was in the 
schools of Warrenton, until his sixteenth year. Then, for four full 
years, without vacation or holidays, he attended the College of War, 
which, better than Bologna or the Sorbonne, Oxford, Harvard, or 
Columbia, taught him the ways of men and the laws of life. He 
arrived at home at the age of twenty, with his diploma written on his 
body, and photographed on every faculty of his mind. 

His father was ruined financially, and for his son there was no help 
except in his own right arm. For some time he and his companions 
cultivated a musical and theatrical life and gave entertainments, with 
some success at home and in several of the towns of Eastern Carolina. 
In the late summer he concluded, as so many others have done, to 
‘teach, and opened a school at the home of a kinsman in the county, 
where he taught until] Christmas. Then he returned to Warrenton, 
begun the study of the law, at the same time pursuing his studies in 
history and general literature. He had for his guide, philosopher and 
friend, Mr. William Eaton, Jr., a learned lawyer, author of Eaton’s 
Forms. After a year of study he carried a letter of high recommenda- 
tion from Mr. Eaton to the Supreme Court and received in January, 
1867, his county court license. That summer he attended the com- 
mencement at Chapel Hill, saw President Johnson made an honorary 
member of the literary society, and was himself, on motion, made an 
honorary member, and signed his name just under that of the presi- 
dent. Mr. Seward excused himself from accepting the honor because 
he had never been a member of a secret society, when Mr. Fab Busbee, 
knowing, as ever, what to say, moved a suspension of the rules in the 
ease of Secretary Seward, and he signed up just under the name of 
Walter A. Montgomery. 
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The soldier-lawyer was, on the day after taking the oaths of an 
attorney, promoted to the office of Attorney of the County Court of 
Warren. This office he held until the court was abolished in the year 
1868. During the year 1867, in addition to being county attorney 
and law student, he edited for Mr. I. H. Bennett the Warrenton 
Courier. In January, 1868, he received his Superior Court license. 
During that year he edited a newspaper of his own, called The Living 
Present. Mr. Eaton took him to call on the Justices on the night after 
he received his Superior Court license. He related that “Judge Pearson 
was plain and blunt, with small, brilliant, black eyes; that Judge 
Battle was gentle and timid and kindly; how suave and courteous was 
Judge Reade, and that all of them showed personal regard and marked 
courtesy for Mr. Eaton. Judge Reade on their departure took young 
Montgomery by the hand and expressed the wish that he might not 
only be a great lawyer, but a great man: 


“Not great like Czesar, stained with blood, 
But only great as you are good.” 


That old lawyer, William Eaton, Jr., held a high place in the admira- 
tion of the young soldier-lawyer, as he did in the estimation of the 
State and the Supreme Court. He was not only a great lawyer, but 
well versed in literature. He would often repeat, said Judge Mont- 
gomery, with a depth of feeling, and declare it to be the saddest com- 
mentary on life, those familiar lines of Shenstone: 


“Who’er hath traveled life’s dull round, 
Where’er his stages may have been, 
Hath sighed to think he still hath found, 
His warmest welcome at an inn.” 


In view of the difficulty of getting a room in an inn, without tele- 
graphing in advance, in these last days of the world, let us hope that 
Mr. Eaton’s fame as a lawyer is not built on such an erroneous founda- 
tion as his alleged estimate of human and family and friendly and 
fraternal regard and affection. 

A glimpse at the life and manners of the people of Warren in the 
youth of Judge Montgomery will be of interest. The “big business” 
of that time was slavery. The only other business was farming. Many 
of the farmers produced cotton and tobacco in large quantities, Several 
years ago, long since automobiles came, your speaker spent two after- 
noons looking for Jones’s Springs and Shocco Springs and the grave 
of Annie Carter Lee, daughter of General Lee. She died at Jones’s 
Springs, of typhoid fever, during the war. On the second trip, after 
much travel and inquiry, we found them. One old dilapidated house, 
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with no spring, was all that was left of Jones’s Springs. “Shocco,” 
a few miles eastward, 1s an overgrown bottom on a small creek. About 
150 vards from the path was a portion of a marble gum, from which 
water flowed. Not a house, not a brick, not a rock was seen. The 
country, for quite a distance around both spring sites, was occupied 
almost entirely by negroes. The farms and roads were unimproved, 
and the roads were almost impassable. Thorns and briars and dilapi- 
dated houses were in evidence. Cedars and pines and vines had en- 
veloped the Jones graveyard, where, after being piloted on foot half 
a mile from the path, we found a beautiful monument, enclosed with 
a strong iron fence. The monument bears, in addition to name and 
dates, this inscription, written or selected-no doubt by the immortal 


Lee: 
“Perfect and true are all His ways, 
Whom heaven adores and earth obeys.” 


That old house and that old “Spring Gum,” and the iron fence and 


mouumeint and the ground itself, and they only, are left of two of the 
most fashionable and famous resorts North Carolina has produced. 

When Judge Montgomery was a boy the rich and aristocratic of 
North Carolina and Virginia resorted thither. That whole section 
was noted for the social habits of its people. They kept open houses. 
Their tables groaned with luxuries. Their sideboards were well sup- 
plied with brandies and whiskies and wines, strong and light, native 
and foreign. No note was taken of time, and the impression prevailed 
that none ought to be taken. When, soon after the war, a gentleman 
bought a London double-case gold watch, using 1t met with the dis- 
approval of his neighbors and friends. Lord Macaulay said of the 
statesmen of the time of Lord Bacon and Cardinal Woolsey: “It 1s 
impossible to deny that they committed many acts that would justly 
bring on a statesman of our time censures of the most serious kind.” 
So we of this time are aware of a sense of pained surprise that gamb- 
ling, horse-racing and cock-fighting were the frequent diversions of 
the men of Warren in “the days before the war,” 

It is a remarkable fact that those sections in several of the eastern 
counties that contained the largest slave populations are now the least 
prosperous and progressive, the ex-slaves and their descendants being 
still there in large numbers, while the families of their masters have 
removed or become extinct. Other sections where there were few slaves 
are, and haye been for years, far more prosperous and progressive. 
Warrenton, a small town, had great merchants in those old days. They 
-arried large stocks of high-class merchandise to supply the demands 
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of the wealthy citizenship of the town and county, the patrons of those 
far-famed resorts and visitors to the community. 

Judge Montgomery thought and spoke kindly of the colored popu- 
lation. He had known many of them in his childhood and youth. He 
drew character sketches of a number of the slaves, and of them and 
others after they had long been free. He spoke of the kindness with 
which they were treated by their masters, and of the mutual good will 
that existed after their emancipation, and of the high character and 
trustworthiness exhibited by many of them. He had a conversation 
with one of the older men who many years after the war was boasting 
to the Judge of the fact that none of their family of negroes had ever 
been in the courthouse. On being reminded of the case that Cesar, 
one of them, had, the old man replied: “Oh! that was ’bout ’er ’oman! 
Vm talking about stealing and burning and killing and such things.” 

By the year 1873 conditions had greatly changed in Warren. Many 
of the heads of wealthy old families had died and their estates had 
been sold for debt or divided. Living and farming were conducted on 
a smaller scale. “Black Friday” spread its darkness over Warren 
County as over Wall Street. Mr. and Mrs. Montgomery, seeing the 
situation as it was, and having some property interests and friends in 
Memphis, removed to that city. There they formed many lifelong 
attachments and friendships. But he did not press his claims for pro- 
fessional recognition upon the attention of the public. He appeared 
in a number of important cases while his brother looked after their 
valuable cotton farm near there. After three years in Memphis, they 
decided to return to Warren County where, and in the adjoining coun- 
ties, he was actively engaged in the practice of law until his removal 
to Raleigh in 1893. He was soon out of debt, and he and his family 
lived most comfortably. His home and grounds comprised fifteen acres 
which were cultivated successfully and produced, in great abundance 
and variety, fruits, vegetables, grapes, and flowers. 

During this happy period of his life, our friend was saddened by the 
sickness and death of his two brothers and of his son, Eppes Wilson. 
Eppes, who was an unusually intelligent child, gifted with many inter- 
esting phases of mind, was afflicted from his sixth year with a spinal 
disease, the result of an accident, which ended his life in 1890, in his 
fourteenth year. All the love and attention that were possible were 
lavished upon him by his devoted parents, and he attracted the love 
and sympathy of many others. He was supported and enabled to live 
for several years by plaster casts, the use of which had been discovered 
shortly before by Dr. Hunter McGuire, of Richmond, and applied at 
proper intervals to the body of httle Eppes by that eminent physician 
and surgeon. | 
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The parents of Judge Montgomery were Episcopalians, devout people, 
and lovers of their church. So was and 1s the Judge’s wife. He was 
taught in its tenets by his parents and the minister, but concluded that 
he should join the Baptist Church, which he did about the time when 
he was twenty-one years of age. Huis father was so hurt at this act 
of his that he never afterward spoke to him on the subject. 

One Sunday afternoon Eppes’ mother had him in the darkened par- 
lor wrestling with the catechism. They had been for some time on that 
part of it relating to “The desire” and “My duty to God and my neigh- 
bor.” It was a difhcult subject to Eppes, who was further hindered 
and delayed by the merry voices of the neighbors’ children who had 
gathered on the lawn outside. Finally his mother said: “Eppes, you 
have just got to learn these lessons. I have been trying to teach them 
to you for weeks. You shall not join those children until you learn 
these lessons.” Eppes replied: ‘“Manima, I can’t understand ‘the de- 
sire,’ and it’s no use to teach me ‘my duty to God and my duty to my 
neighbor,’ for I’m not going to join your church. [’m going to join 
papa’s church, where they don’t have any ‘desire’ nor any ‘duty to my 
God or my neighbor.’ ” 

The tender attachment and affection that existed between these 
parents and this child, all the stronger because of the attiction which 
the little boy suffered, drew forth long afterward, from the depth of 
his father’s soul, these pathetic utterances: “I have never recovered that 
which I lost in his passing. My faith in being reunited with him is 
not so strong as to share with his mother her great and certain trust, 
but his life and long suffering, and his untimely death, his devoted 
love for me and mine for him, his heroism and patience, are the strong- 
est influences and arguments that could induce me to believe in per- 
sonal immortality; to feel that God in his justice will not disappoint 
me in the hope that I may sometime be with Eppes again. As did that 
other agonized father who threw himself upon the Master’s loving 
kindness, I ery: ‘Lord, I believe; help thou mine unbelief,’ ” 

The political career of Walter A. Montgomery is an interesting 
study. He was for about twenty-five years chairman of the executive 
committee and leader of his party in Warren County. The colored 
people outnumbered the whites, more than two to one, and they were 
divided politically in much the same proportion. His party was so 
well organized that at one time there were only three white men in 
the county who voted the opposition ticket. These three were men of 
high character, who had been old-line Whigs in the days of that party. 

In the year 1870, Judge Robert B. Gilliam, Congressman-elect, died. 
Mr. Montgomery aspired to succeed him. His friends busied them- 
selves. He soon had the promise of the votes of enough delegates to 
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nominate him. But the delegates from Nash who had expressed them- 
selves as being heartily in his favor, did not attend, and the nomina- 
tion went by a small majority to Hon. John Manning, of Chatham. 

In July, 1890, Mr. Montgomery’s name was before the Judicial Con- 
vention at Weldon with those of Judge Peebles and Judge Bryan. The 
nomination was lost to him by a very small error in the addition of 
the votes on one ballot. Truly did the poet say: “So nigh is grandeur 
to our dust.” 

In the year 1889 “the crime of ’73” became generally known. “Times 
were hard,” and continued so to be until after the Spanish-American 
War. Corn went down to forty cents a bushel, meat to four cents a 
pound, and cotton to less than five cents. Just think: it required the 
price of 124% bushels of corn to pay a lawyer for writing a deed for land 
that was perhaps not then worth much, if any, more than the price of 
writing the deed. Mr. Weaver, speaking in Denver in 1892, said: 
“What is a Populist? It wasn’t necessary for me to come all the way 
from California to Denver to tell you that. Put your hand in your 
pocket. ‘There is no money there.” Public office became a thing greatly 
desired. Judge Montgomery related the events connected with the elec- 
tion of 1890 in Warren, and the indictments that grew out of them in 
the Federal Court at Raleigh, and his protest against the acts that 
caused the indictments, and his appearing, with other attorneys, for the 
defendants, and their acquittal. The Legislature in 1889 prescribed 
stricter rules for registration and voting. This act came up for con- 
struction in the spring of 1892 in the case of the State upon the rela- 
tion of Travis N. Harris v. George N. Scarborough of Montgomery 
County. Read in the light of all that has since occured in this State 
on the subject of the suffrage, that statute and that decision seem stale 
and dull; but they created an immense impression upon the minds of 
the people of that time. They changed the personnel of four members 
of this Court, and were the bud and the blossom of which the elections 
of 1894 and the years following, and the constitutional amendment so 
called, attempting to regulate the elective franchise, were and are the 
fruit. The distressing condition of the people, owing to the scarcity 
of money, growing, as was then supposed by many, out of the demoneti- 
zation of silver in 1873, and the election law, were the principal mat- 
ters discussed in the campaigns of 1892 and 1894, 1896, and 1898. 

Mr. Montgomery suffered with the people and sympathized with 
them. Some gentlemen were tendered nominations for judicial posi- 
tions as “nonpartisans” by the two opposition parties, and declined to 
accept the same. Judge Montgomery was offered by them the nomi- 
nation for Associate Justice of the Supreme Court, and he accepted it 
and was elected. He declared long afterward that his political status 
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in the years following was fixed by the Democrats, though he never 
considered himself a Populist, and the Republicans never considered 
him a Republican; but that he voted for Bryan every time he was a 
candidate, and was in sympathy with his policies. 

Judge Montgomery saw that questions arise in courts involving office- 
holding, the revenue, the policies of parties as written in the statute 
law. He saw that the natures and habits of thought of men are not 
changed entirely by their translation from private life to the judicial 
bench, and that they would naturally be influenced to some extent by 
habits and views they had indulged and entertained for a lifetime. 
His experiences as a Judge confirmed his convictions of the propriety 
and usefulness and benefit of the nonpartisan system in the election of 
judges. Yet he paid his colleagues the high tribute that in conference 
those of different political sentiments were led to consider all sides of 
the case from judicial and not from partisan points of view. 

He was reélected in November, 1896, for a full term, and served the 
State ten years, from January, 1895, to January, 1905. 

Those years, and several years that preceded them, were lean years 
in the life of the State. Any little old office from road supervisor or 
county commissioner or shell-fish commissioner to those of judge, solici- 
tor, railroad commissioner or a receiver of a defunct corporation or 
superintendent of a prison, was considered worth a fight involving the 
most strenuous efforts of learned lawyers, and taxing the skill and 
patience of the courts. 

About that time your speaker was talking with a citizen of Pennsyl- 
vania, who had some real “sure enough” property in this State. He 
said the greatest need of his State at that time was a law compelling 
a person elected to an office to serve, especially if elected to the Legis- 
lature. 

In those days Hoke v. Henderson was quoted more than the law of 
the Twelve Tables or Magna Carta or the Bill of Rights. In 1895 
the Fusionists were by it barred from various offices they sought to go 
up and possess, for an office was “property,” and the officer had a vested 
right in it and obtained his bread from its income. In 1899 and 1900 
the same doctrine was successfully invoked to keep the Fusionists in 
office. Then this Verdun of the office-holders yielded, and it was dis- 
covered that an office is not “property.” Indeed there were a few dur- 
ing those days, and since, who knew that an office never was property 
in the sense of being an asset. It couldn’t be bought. It couldn’t be 
sold. It couldn’t be transferred. It couldn’t be taxed. It was indeed 
a liability to him who held it. Yet, what dweller in our Jerusalem 
“has not known the things that came to pass in those days?” Who 
does not recall Carr v. Coke, Caldwell v. Wilson, Wood y. Bellamy, 
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Ewart v. Jones, Cook v. Mears, McCall v. Gudger, Green v. Owen, 
Wood v. Elizabeth City, Abbott v. Beddingfield, McCall v. Webb, 
Cherry v. Burns, Cunningham v. Spruill, White v. Hill, Day’s case, 
Wilson v. Jordan, Railroad v. Dortch, Bryan v. Patrick, White v. 
Ayer & Worth, Mial v. Ellington, and the Impeachment of the Judges! 
And who that recalls those times and those cases does not pity their 
littleness, their insignificance, and regret them and waat was said and 
done about them, and the effect they produced upon the character of 
the State? | 

Judge Montgomery wrote many of those decisions. He saw and 
heard the rancor and passion of the parties and their supporters. Of 
the final overthrow of Hoke v. Henderson he said—134 N. C., 178: “I 
am content, as indeed I must be, to abide the judgment of the profes- 
sion, with the hope and in the belief that the judgment of the future 
and of calmer times, if an adverse one, may be expressed more chari- 
tably than was that of the opponents of the decisions at the time they 
were made.” 

Was it “the hard times” or the love of office that impelled the people 
to strive as they did in the days of “Fusion,” and to arrange matters 
as they did and as they are? 

The moralist and the ethnologist see deeper into the problem. They 
say the struggle had its origin in the Slave Ship; that the curtain was 
lowered on one act of the drama at Appomattox; that the chains forged 
for the minds of the mariner and warrior were our war amendments; 
that the days of Fusion witnessed another struggle to be free from 
them; and they hope that the words “Third and fourth generation,” 
written by Moses on the table of stone, will not be construed to mean 
fifth or sixth or seventh at the council table of the Eternal. 

Judge Montgomery came to speak of the period to which reference 
has been made, near the close of his life, and he declared that he found 
himself bound as strictly by the obligations of truth and moderation 
of statement as he ever did in any matter; and he said that with the 
final passing of the great majority of those men who played leading 
parts in the heated drama of that time, the irritations and bitterness 
of those days had fallen out of his own mind. He discussed the events 
referred to with the calmness and the perspective of the historian and 
the philosopher. He said he felt the silence of his friends in those 
days a thousand times more keenly than he did the attacks of the in- 
sidious or splenetic politician. 

But, notwithstanding the temporary coldness of some of his friends 
and the bitter political animosities of the time, “One continued purpose 
ran” through all his acts—official as well as private. He had not “the 
love of power or of popularity which very easily deludes a Judge into 
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the conviction that he is acting merely with a view to the public good.” 
And no one could or can be found who could truthfully say that in his 
service to the State and its people Judge oem failed in any 
case to do what was “fit for a Judge to do.” 

He was an Associate Justice of the Supreme Court from his fiftieth 
to his sixtieth year. His work, opinions, are contained in the twenty- 
two volumes, beginning with Volume 116. His style is smooth, easy- 
flowing, temperate, clear, and never unduly extended. The most ele- 
gant reprehension of a litigant to be found in his opinions is at the 
end of the case of Bearden v. Fullum, 129 N. C., 479, where he said: 

“We cannot let this case pass off without an unqualified expression 
of our disapproval of the conduct of those who have caused this litiga- 
tion by their refusal to turn over these fines to the proper fund. We 
are met with an open defiance of two most solemn decisions of this 
Court on the matter which is the subject of this litigation. In the case 
of the Board of Education v. Henderson, 126 N. C., 689, we decided that 
all fines for the violation of the criminal laws of the State were appro- 
priated by the Constitution for establishing and maintaining the free 
public schools. That case was reviewed and approved in School Direc- 
tors v. Asheville, 128 N. C., 249; and yet, in the face of these two de- 
cisions, it 1s sought to raise this question again. We are surprised at 
the continual violation of the law and the persistent refusal of the 
authorities of the city of Asheville to conform their actions to the de- 
cisions of the Court in the matter before us; and we would be untrue 
to ourselves if we did not express in unmistakable terms our disappro- 
bation of their conduct. Their course is a dangerous example and an 
incentive to others to defy the rulings of the Supreme Court of the 
State.” And yet the case was carried to the Supreme Court the third 
time, after Judge Montgomery’s retirement, and again decided in the 
same way. See 137 N. C., 503. 

Judge Montgomery’s first published opinion, Latham. v. Ellis, 116 
N. C., 80, involved the right of a father of good character to the custody 
of is aunoE child. It has been quoted and approved by this Court 
eleven times. Another of his early opinions, Carter v. Lumber Com- 
pany, has been quoted and approved nine times since. Nechols v. 
Gladden, 117 N. C., 497, in which he wrote the opinion, involved Lord 
Coke’s famous “Rule in Shelley’s case,” of which Lord Campbell says 
in his ‘Lives of the Chief Justices,” that “It is the most celebrated 
case that has ever occurred concerning the law of real property in 
England—a case now read with far more interest by true conveyancers, 
not only than Macbeth or Comus, but than ‘the judgment on ship- 
money’ or ‘the trial of the Seven Bishops.’” To the opinion of Judge 
Montgomery in Nichols v. Gladden, defining this famous rule, Mr. 
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Samuel F. Mordecai, who needs no praise from me, refers his law 
students in Volume I at page 649 of his lectures, as “One of the clearest 
expositions of the rule to be found anywhere.” He quotes a page of 
the. opinion in his book. The opinion of Judge Montgomery in that 
case has been cited by this Court seventeen times since. And he a poor 
boy who spent his four college years out of doors on the battle fields 
of Virginia, and was without tuition in belles lettres or the humanities. 

The great case of Gattis v. Kilgo, Duke et al. for seven long years kept 
our legal, political, and religious worlds in arms. I+ was four times 
in the Supreme Court—three of them during the incumbency of Judge 
Montgomery—once on a point of practice and twice on. the law of libel. 
He wrote the two opinions in the case involving the law of libel. The 
fourth appeal, occurring after his retirement, was decided in harmony 
with the opinions he had written, and which have been quoted and » 
approved often by the Court since. 

On his retirement from the Supreme Court, Honorable James C. 
McRae, well known in the legal life of the State, retired from the Court 
by the elevation of Judge Montgomery to that high honor, who in his 
later career of professor of law at the University of North Carolina 
observed the conduct and opinions of Judge Montgomery, expressed of 
him in the North Carolina Law Journal what was, we believe, the 
general opinion of the legal profession and of the people of the State: 
“For Judge Montgomery we have none but the kindest words. He has 
left his impress upon the legal literature of his gereration in more 
than a score of volumes of the Reports, by which he may be well con- 
tented to be judged. He carries back to private life that which he 
brought upon the Bench—an unsullied reputation as a lawyer and a 
gentleman.” 

In January, 1905, Judge Montgomery resumed the practice of the 
law at Raleigh and in the courts of Warren, where he had employment 
in the important cases. He was also standing master in chancery in 
the United States courts for several years, and as such heard some 
important cases. He was much interested in the case of Rodwell v. 
Rowland, involving the right to office of the Clerk of the Superior 
Court of Warren between two men of the same polizical party. He 
felt a natural gratification in the fact that in the argument of the case 
before the Supreme Court, having submitted his mental faculties at 
his advanced age to a supreme test, he found them unimpaired. Judge 
Walker did him the honor to say to him that his argument was the 
best he had heard on a constitutional question during his term of office. 

Up to this time, though he had been all his life full of its interests 
and activities, and considered nothing human as foreign to him, he 
said he had never taken a soft drink, seen a game of baseball, attended 
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a motion picture show or ridden in an automobile. Whether he later 
yielded to the fascinations of these worldly temptations this deponent 
saith not. 

In his relations with his fellows, Judge Montgomery formed many 
and strong attachments. He loved to speak of his friends and of their 
endearing qualities. Huis dearest friends in the legal profession during 
his long life here were William Eaton, Jr., William H. Day, Spier 
Whitaker, J. B. Batchelor, R. H. Battle, Fabius H. Busbee, and Judge 
James I. Shepherd. 

There was a strong tie that bound him to many of the clergy with 
whom he dwelt: Dr. J. M. Atkinson, of the Presbyterian Church; 
Rey. T. J. Taylor, for about 40 years, and still, pastor of the Warrenton 
Baptist Church; Rey. T. B. Kingsbury, Rev. J. D. Hutham and, per- 
haps dearest of all, Rev. William Sinclair Pettigrew, brother of Genera! 
Pettigrew. 

Judge Montgomery was fond of relating an incident that occurred 
one night when this saintly man, a minister of Mrs. Montgomery’s 
communion, was visiting in their home. The conversation turned upon 
the proposition then much discussed by Bishop Lyman, that the Episco- 
pal Church should direct 1ts missionary efforts to the negro race, which 
church he contended was the religious home of the negro. Mr. Petti- 
grew was much opposed to the idea and stood and argued strenuously 
against it, to which the Montgomerys readily agreed. He closed his 
argument with the statement, accompanied with a sweeping gesture: 
“Why, madam, every one of them (meaning the negroes) are natural- 
born Baptists.” Then, realizing that he had said something that might 
not be pleasing to Mr. Montgomery, he turned to him and said: “Bless 
my soul, Mr. Montgomery, I beg your pardon; my zeal may have led 
me to say something offensive to you, and I would not do that for the 
world.” To this Mr. Montgomery replied, in all good humor, “Why, 
Mr. Pettigrew, you have stated the exact truth; and I, like most all the 
negroes, have no better sense than to believe just what the Bible says.” 
Then Mr. Pettigrew looked perplexed, and then the humor of it all 
dawned upon them all, and the delightful social intercourse was not 
interrupted. 

The friendship and esteem of many noble women were cherished, 
and especially of "Mrs. Pendleton, Mrs. Mary Cooke Green, and Mrs. 
Ellen Mordecai. He declared without hesitation that the very greatest 
blessing that ever came to him was in the person of his dear wife, Lizzie 
Holman Wilson. They hved together in mutual confidence through 
many checkered scenes from their marriage September 27, 1871, until 
his death. Near the last he declared “she has been my guide and my 
stay. She never disappoints me. My fondest, my happiest, thought 
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is that when the light of day is passing from my eyes forever I shall 
still see her pointing the way upward to a country where our union 
shall be complete and unending.” 

Very near the last he said: “I do not like old age. I shy at the old 
man’s weeping eye, his tremulous voice, his faraway look, his motion- 
less form when he sits, his drooping figure as he leans upon his staff. 
When I see him, as I sometimes do, as represented by the old Con- 
federate soldier, in places of public resort, seated with his comrades 
on a bench, silent and expressionless, seemingly realizing that he has 
ceased a quest upon which he had staked his all, although I love his 
spirit and recall Gettysburg and Shiloh, I hasten with bated breath 
and a steadier gait.” 

We have thus viewed this good and useful man as he appeared in 
his youth, in his young manhood, in his profession, in his family, and 
‘in his relations to the State and society. And now we see him, freed 
from the ambitions and cares and strife of the world, still with smil- 
ing face and joyous heart, though meditative, awaiting with profound 
interest and expectation what lay beyond “the gateway we call death.” 
The day of his departure was the 26th of November, 1921. 


A long time ago a man whose ‘native hue of resolution 
Was sicklied o’er with the pale cast of thought,” 


who brooded over life, death, and immortality, said to me: “If you are 
allowed to live on, you will at once be set to work on a job of a million 
years to get a new trial for some Paris, son of Priam, or Judas Iscariot 
or Benedict Arnold.” And in his weariness he expressed the wish that 
he might rest for myriads of ages under the willows. 

Walter Montgomery searched contemporary life, history, philosophy, 
law, literature—real and imaginative—and religion for the best that 
has been revealed to man. Through a Jong life here he reveled in 
“thinking God’s thoughts after Him.” It is both reasonable and 
natural and pleasing to believe that these efforts, this enthusiasm for 
the good for which men strive, must have commended his spirit on dis- 
carding this “vesture of decay” to its great Creator for other delightful 
work in the accomplishment of His great designs. 
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ACCEPTANCE BY CHIEF JUSTICE WALTER CLARK 


Sharply different views of government were made manifest in the 
Convention which formed our Constitution at Philadelphia. On the 
subject, which became a sectional issue, the difference grew more vital 
and far-reaching as time passed, increasing in bitterness and antagonism 
until it overshadowed all others and resulted in the great struggle of 
1861-65. 

The marks left by that struggle were deep and lasted for many years. 
As one evidence of it, during twenty-five of the years after the war 
was over, up to 1900, every executive of this State had served in the 
Confederate Army, and so had both Senators and thirteen members of 
this Court. | 

Among the latter, the youngest but one who ascended this Bench, 
was Walter A. Montgomery. He made a splendid record as a soldier, 
and after the war did his full duty as a citizen and achieved high 
reputation as a lawyer. 

For ten years he sat on this Bench, showing learning and displaying 
a conscientious fidelity to his duty, and winning the esteem of his com- 
panions and the confidence of the public. His service here began in 
January, 1895, and lasted to the close of 1904. That is, for the full 
period of ten years, and his opinions will be found in 21 volumes of 
this Court, beginning with the 116th and including the 136th North 
Carolina Reports. 

These opinions will be a lasting monument to his ability and industry 
and to the great service he rendered the State and the profession, of 
which he was a distinguished ornament. He could have said of them, 
in the words of the Latin poet, “EHaeg: Monumentum Aere Perennius.” 
“T have built a monument more lasting than bronze, which neither time 
nor fire nor rust shall destroy, and which will last through the years 
that are to come.” 

Those who knew him best, especially those who sat with him here, 
will have a lasting recollection of his industry, of his ability, and of 
his consideration for all, especially for those who had the honor to see 
service with him here. 

The Marshal will hang his portrait in its appropriate place on the 
walls of this chamber. 
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the Justice to allow a supersedeas bond in a fixed amount to stay the 
judgment of the lower court pending appeal, and by consent to set 
the hearing after the call of a certain district in the Supreme Court 
in term. Ibid. 


. Appeal and Error—Instructions—Contentions—Objections and Haxcep- 
tions.—Exception to the statement of the contentions of the parties 
by the trial judge in his charge to the jury must be aptly taken 
before verdict. 


. Appeal and Hrror—lInstructions—Objections and Haceptions—Indefi- 
niteness.—Exceptions to the charge of the court will not be con- 
sidered on appeal when they are too general and indefinite. Aale 
v. Rocky Mount Mills, 49. 


. Appeal and Error—Harmless Error—New Trials.—For a new trial to 
be granted on appeal, it must not only dppear that error has been 
committed on the trial in the Superior Court, but that it was mate- 
rial and prejudicial, amounting to a denial of some substantial right 
of the appellant. Wilson v. Lumber Co., 56. 
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6. 


10. 


11. 


12. 


13, 


Same—Negligence—Employcr and Employee—Master and Servanit— 
Safe Appliances.—The plaintiff, while engaged in the course of his 
employment of the defendant lumber company, fell to his injury 
from a tree he had been climbing under the instruction of the defend- 
ant’s foreman and superintendent, while putting up, taking down, 
etc., skidder lines, or overhead cables, used in connecting with skid- 
ding logs out of the woods, and alleged negligence of the defendant 
in failing to provide him with a proper small wire cable, an end of 
which was permanently fastened into a ring on his belt, the other, 
passing around the tree, run through a ring on the opposite side of 
the belt and twisted around and fastened, so as to hold the plaintiff 
in the tree while engaged at his work: Held, testimony of nonexperts 
that the wire cable furnished was unsuitable and improper for the 
work was erroneously admitted, but constituted harmless error, there 
being no serious contest as to defendant’s liability on all the evi- 
dence. Jbid. — 


. Appeal and Error—Judgment Against One Party Not Appealed From.— 


Where there is a judgment against two defendants, from only one of 
which an appeal to the Supreme Court has been taken, the Court 
will not consider the other one. Carstarphen v. Plymouth, 90. 


. Appeal and Error—Questions and Answers.—Where the record shows 


exceptions to unanswered questions, without more, the exceptions 
will not be considered on appeal. Hubbard v. Brown, 9T. 


. Appeal and Hrror—tInstructions—Requests for Instruction.—The re- 


fusal to give a requested instruction is not error, when correctly 
stated by the judge in his general charge, or when it is more favor- 
able to appellant than he had requested. Jbdid. 


Appeal and Error—HEvidence—Findings.—Where, by agreement of the 
parties, the judge finds the facts in the case appealed from, his find- 
ings, supported by competent evidence, are conclusive—Power Co. v. 
Power Co., 179. 


Same—Corporations—Condemnation.—Where the statute chartering a 
public-service corporation gives it power of condemnation, and it 
appears on appeal, the judge finding the facts by consent, that the 
corporation was duly created, organized and existing thereunder, 
exceptions by the owner of lands that it had no such power, or cor- 
porate existence, for failing in certain respects to have been properly 
organized, are untenable. Nor is the defendant’s position available 
that the plaintiff’s laches had deprived it of this right, when the 
findings, supported by evidence, are to the contrary. Jbdid. 


Appeal and Error—Instructions—Obdjections and Haceptions.—Excep- 
tions to the judge’s charge taken for the first time after the trial, 
but set out in the appellant’s case on appeal duly tendered or served, 
are aptly taken under the provisions of our statute, C. S., secs. 648, 
520 (1). And an exception to a previous intimation of the judge 
made upon the trial to the effect objected to is not required. Cherry 
v, R. R., 264. 


Appeal and Hrror—Burden to Show Error—Record—-Omissions—Stat- 
ute of Frauds—Statutes—Certiorari—Motions.—The appellant must 
show error on appeal; and where he relies upon the insufficiency of 
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14. 


16. 


18. 


19. 


letters from the grantor of lands to meet the requirements of the 
statute of frauds (C. S., sec. 988), the contents of these letters must 
be made by him to appear in the record on appeal; and the fact that 
he noted on his case served that the Superior Court clerk, “here 
copy” the letters, does not legally excuse their omission. In this 
case a motion for certiorari to correct the record, if it had been 
made, would have been denied. C. S., sec. 680; Layton v. Godwin, 
312. 


Appeal and Error—Objections and Exceptions—Actions—Defenses.— 
And where the defendant has duly moved for judgment as of nonsuit 
in the county court, and has preserved his exceptions in the Superior 
Court and excepted to an erroneous charge of the Superior Court 
judge, and has also preserved these exceptions in the Supreme Court 
on appeal, the position that he had lost his right by acquiescence is 
untenable. Cullom v. Bank, 345. 


. Appeal and Error—Actions—Defenses—Several Grounds of Defense— 


New Trials —Where the allegations of the complaint and the evi- 
dence present two material and complete grounds for defense, it is 
reversible error for the judge, upon the trial, to deprive the defend- 
ant of one of them, and make its liability solely depend upon the 
determination of the other. Jbdid. 


Appeal and Error—Objections and Exceptions—Verdict—Issues—Im- 
material Matter.—Where a determinative fact at issue has been found 
by the jury, under proper instructions, for appellee, the exceptions 
of the appellant to the admission of evidence upon a different phase 
of the case becomes immaterial in the Supreme Court on appeal. 
Lumber Co. v. Briggs-Shaffner Co., 347. 


. Appeal and Error—Stare Decisis-—Upon this fourth appeal: Held, 


there was no prejudicial error to the appellant in the rulings of law 
by the trial judge, which is substantially in accordance with the 
rulings of the decisions heretofore herein rendered by this Court. 
Taylor v. Afeadows, 358. 


Appeal and Error—Instructions—New Trials.—Where bales of cotton 
are sold under contract allowing the seller to draw on the pur- 
chaser in a proportionate part of its market value, and to fix the 
price within a certain period of time at which the cotton was to be 
sold, and upon the trial a letter from the purchaser is introduced 
offering to vary the original contract, if accepted at once, the receipt 
of the letter and its contents being admitted, but the seller denying 
his acceptance, an instruction that is materially confusing as to the 
admission of the receipt of the letter containing the offer and its 
contents, and that of its acceptance, is prejudicial to the seller, and 
is reversible error. Hair v. McConnell, 379. 


Appeal and Hrror—Objections and Exceptions—Rules of Court—Dis- 
missal of Appeal—tInstructions—Grouping Hxceptions—-Briefs.—The 
rules of practice in the Supreme Court regulating appeals are manda- 
tory upon all appellants alike, and are necessary for the proper and 
expeditious consideration of the Supreme Court, requiring that evi- 
dence excepted to be stated in its exact words, and also requests for 
instruction refused, with such accuracy of reference to the pages 
of the record as not to require the Court to search generally through 
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it in order to understand the questions of law involved; and appel- 
lant’s counsel will be deemed to have waived all exceptions omitted 
from their grouping thereof, etc., and not properly discussed in their 
briefs. Byrd v. Southerland, 884. 


20. Appeal and Hrror—Objections and Exceptions—Courts—Verdict Set 


22 


23. 


24 


lo 
eal 


26 


Aside—Presumptions.—Where the trial judge sets aside a verdict 
without stating his grounds therefor, upon exception on appeal he 
will be presumed to have done so as a conclusion of law, from which 
an appeal immediately lies. Likas v. Lackey, 398. 


. Same—Burden of Proof.—An exception to the order of the court set- 


ting aside a verdict is alone insutticient to have the matter reversed 
on appeal, the presumption being that the order was correct in law, 
and the burden upon appellant to show error. Ibid. 


. Same — Trials — Pending Appeal—New Trials.—Where the cause has 


been tried at a previous term of the court, and the judge has set 
aside the verdict under the appellant's exception, and, pending his 
due prosecution of his appeal, without laches on his part, the judge 
has forced him into another trial under his exception that the case 
was pending on appeal, resulting adversely to him, the action of the 
judge in overruling the exception and proceeding with the second 
trial is contrary to our statutes (C. §., sec. 655), and a new trial will 
be ordered on appeal. Jbdid. 


Appeal and Error—Objections and Exceptions—In order for the Su- 


preme Court to review, on appeal, the question as to whether evidence 
on the trial had been erroneously admitted, the appellant must show 
of record that he had duly excepted thereto. S. v. Hopper, 405. 


. Appeal and Error — Negligence — Indemnity — Evidence — Harmless 


Error.—While it is ordinarily error in a personal-injury action for 
damages to introduce evidence, or comment, in the presence of the 
jury, upon the fact that the defendant held a policy of indemnity 
against loss for the injury, it is not erroneous for the plaintiff’s 
attorney, in good faith, to cross-examine the defendant’s witness. 
upon a material phase of the case, as to a conversation he had had 
with the “insurance agent,’ without reference to the fact of indem- 
nity, or insinuating it, to defendant’s prejudice, and it appears that 
it could not reasonably have impressed the jury under the circum- 
stances, to the appellant’s prejudice. Bryant v. Furniture Co., 441. 


. Appeal and Error—Objections and Hzeceptions—Evidence—Waiver.— 


The appellant waives his exception to the exclusion of evidence when 
he asks another question covering the same ground, and the answer 
is admitted without further objection. S. v. Barnhill, 446. 


. Same—Criminal Law—Rules of Court—Instructions.—-Exception to the 


charge of the court not insisted upon in appellant’s brief is deemed 
abandoned under Rules of Practice in the Supreme Court, Rule 27 
(185 N. C., 798), but held an instruction in this criminal action as to 
the meaning of “reasonable doubt” was correct. S. v. Schoolfield, 184 
N. C., 728, cited and applied. Jbdid. 


. Same—COontentions.—Appellant must except to the contentions stated 


by the court in his instructions at the time they were made; other- 
wise, it will not be considered on appeal. Jbid. 
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28. Appeal and Error—Record—Facts—Injunction.—Semble, the question 
of whether the plaintiff railroad company was discriminated against 
in an assessment made against its property by the board of aldermen 
of the town of Sanford is apparently adversely determined against it 
in Gunter’s case, at this term; but the final determination of this 
appeal is postponed until the pertinent facts therein are made to 
appear of record; and the order restraining the assessment is re- 
versed. R. R. v. Sanford, 466. 


29. Appeal and Hrror—Prejudice—New Trials—Evidence—Judgment by 
Default Set Aside—A fidavit as to Merits.—Where, upon cross-exami- 
nation, the defendant admits that a judgment by default had been 
taken against him, but afterwards set aside, that it was the fault of 
his attorney and not of his own, whereupon the plaintiff’s attorney 
insinuates that the defendant was laying the blame upon his former 
attorney, a good man since deceased, it is prejudicial error to the 
plaintiff for the trial judge to admit the affidavit of the deceased 
attorney upon which the judgment by default had been set aside, 
giving his opinion of the merits of the defense, the matter being both 
irrelevant and not in the form required for the competency of evi- 
dence. Wade v. Gibson, 478. 


30. Appeal and Error—Motions—Certiorari—Record—Dismissal—Rules of 
Court.—It is indispensable for the appellant to conform to the rule 
requiring that he aptly file the record proper of his case with his 
motion for a certiorari to bring it up to the Supreme Court; other- 
wise, it will be dismissed upon appellee’s motion made in accordance 
with the rules regulating appeals. Motor Co. v. Reep, 509. 


31. Appeal and Hrror—Service of Case—Settlement of Case—Diseretion of 
Court —- Hxtension of Time to Serve Case — Statutes. — Before the 
amendment of 1921, C. S., 648, conferred no power upon the trial 
judge to enlarge the statutory time for the service of appellant’s and 
appellee’s cases on appeal beyond that therein prescribed, and this 
formerly could only be done by the agreement of the parties; and the 
power conferred on him by the amendment is limited to his action 
during term, wherein the parties, being present, are put upon notice 
of their rights. S. v. Humphrey, 5338. 


32. Same—Term-—Notice.—Where the appellant has served his case on 
appeal within the time extended by agreement, and the appellee has 
Served his case beyond that agreed upon, it is not within the statu- 
tory discretion of the trial judge to settle the case, thereafter allow- 
ing appellee to file exceptions, the appellant’s case being the proper 
case on appeal. Jbid. 


33, Same-——Districts—Counties—Statutes.—The trial judge has no absolute 
authority to settle a case on appeal outside of the county or district 
in which it was tried, under the provisions of C. S., sec. 644, except 
by agreement of the parties, or when the countercase or exceptions 
had been served, respectively, within the time prescribed by the stat- 
ute. C.S8., sec. 648. Jbdid. . 


34. Appeal and Hrror — Courts — Judgments — Jurisdiction—Pleadings— 
Cause of Action.—The plaintiff has the right to have a judgment 
Signed upon a verdict in his favor, unless the judge sets aside the 
verdict; and upon the refusal of the trial judge to sign the judgment 
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30. 


36. 


oT. 


38. 


39. 


40. 


as a matter of law, an appeal will directly lie to the Supreme Court, 
in order that the judgment may be signed and the appeal upon the 
merits be proceeded with according to law. Hospital v. Florence 
Mills, 554. 


Appeal and Hrror—Obdjections and EHxceptions—Evidence—Questions 
and Answers.—An exception to the refusal to admit in evidence an 
unanswered question will not be considered on appeal unless the 
materiality and relevancy of the proposed evidence is made to appear 
in the record. Hosiery Co. v. Hxepress Co., 556. 


Appeal and Hrror—Supreme Court—Laches—Objections and Excep- 
tions.—The question of appellant’s laches in prosecuting his action 
may not be raised for the first time in the Supreme Court when not 
falling within the exception as to matters not jurisdictional, or those 
in the nature of a demurrer to the sufficiency of the complaint to 
allege a cause of action. Satterthwaite v. Davis, 565. 


Appeal and Error — Objections and Erceptions — Questions and An- 
swers.—Exception, on appeal, to the exclusion of an unanswered 
question is untenable unless it is properly made to appear what the 
answer would have been. Austin v. Crisp, 616. 


Appeal and Error — Objections and Haceptions — Records — Briefs — 
Rules of Court.—Exceptions of record on appeal not mentioned in 
appellant’s brief are deemed as abandoned on appeal, under the Rules 
of Court. Ibid. 


Appeal and Hrror—Briefs—Rules of Court.—Exceptions not embraced 
in the brief of appellant, or where the brief does not conform to the 
rules of court regulating appeals, will be deemed as abandoned. Rule 
28, 185 N. C., 798. Bank v. Smith, 635. 


Appeal and Hrror—Schools—Findings of Fact—Review.—The findings 
of fact upon the evidence by the judge of the Superior Court, upon 
which he bases his conclusions of law as to the abuse of its discre- 
tion by the county board of education in locating or relocating a 
place for the erection of its public-school buildings, is not conclusive 
on the Supreme Court on appeal. School Committee v. Board of Edu- 
cation, 648. 


APPLIANCES. See Appeal and Error, 6; Negligence, 4. 
APPORTIONMENT. See Habeas Corpus, 5. 


ARBITRATION AND AWARD. See Contracts, 8. 


ARREST. 
Arrest—Police—Sheriffs—o ficers—Warrants for Arrest.—A policeman of 


a city is given the same authority as is vested by law in sheriffs 
(C. S., sec. 2642), and may arrest, without a warrant, a person in his 
presence violating the statute forbidding the operation of an auto- 
mobile upon the streets by a person under the influence of intoxi- 
cating liquor. C. S., sec. 4506. 8S. v. Loftin, 205. 


ARREST OF JUDGMENT. See Criminal Law, 11. 


ASSAULT. See Criminal Law, 9, 16; Execution, 1 
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ASSESSMENTS. See Constitutional Law, 14, 25; Municipal Corporations, 12. 
ASSUMPTION. See Instructions, 1. 
ASSUMPTION OF RISKS. See Railroads, 6; Courts, 6; Negligence, 6. 


ATTACHMENT. 

Attachment — Levy — Process — Amendments — Courts—Statutes—Public 
Oficers.—A warrant in attachment, in substantial conformity with 
our statute, C. S., sec. 805, and, in fact, executed by the deputy sheriff 
of the proper county, is valid, and will not be held otherwise when 
verified by a proper agent, though by apparent clerical error it was 
stated in its beginning to have been made by a member of the firm, 
the power of the trial judge to allow amendments being plenary 
under the provisions of C. S., sec. 549. May v. Menzies, 144. 


ATTORNEY AND CLIENT. See Judgments, 1; Courts, 5; Evidence, 34; 
Municipal Corporations, 15, 18. 


AUTOMOBILES. See Taxation, 4, 11; Negligence, 3; Insurance, 8. 


BANKS AND BANKING. 

Banks and Banking — Bills and Notes — Collaterals — Equity — Intent— 
Mortgages—Substitution—Redemption.—A, general provision of notes 
given to a bank by the same borrower that collaterals held by the 
bank may be applied to the surety of each or all of them so held will 
not be held to apply to an indebtedness not coming within the con- 
templation of the parties; and where the maker has given his note to 
the bank in substitution for one given by himself to another, who 
had placed it as collateral for her own note to the bank, carrying a 
mortgage on his lands as security, with provision in his mortgage that 
the title would revest in him upon its payment, the mortgage security 
will not, under the general provision, inure to the benefit of other 
indebtedness he may owe to the bank; and held further, there being 
no further consideration for the note given in substitution, it would 
not be inequitable to permit him to redeem the land by paying the 
original debt secured by the mortgage. Belton v. Bank, 614. 


BALLOTS. See Schools, 2. 


BASTARDY. 

1. Bastardy —Civil Actions.—Proceedings in bastardy for an allowance to 
be made to the woman are civil and not criminal, for the enforce- 
ment of police regulations, and C. S8., see. 275, raising the jurisdiction 
of the justice of the peace to an amount not exceeding two hundred 
dollars, is not contrary to the provisions of our Constitution, Art. IV, 
see. 27. Richardson v. Egerton, 291. 


2. Bastardy — Courts — Justices of the Peace — Jurisdiction — Appeal — 
Agreement—Questions of Law—Judgments.—Where, on appeal from 
an award made to the woman in bastardy proceedings, the counsel 
for both parties have waived a jury trial and agreed that the Supe- 
rior Court judge should pass upon the questions of law involved, it is 
error for the Judge, under the terms of the agreement, to increase the 
allowance awarded by the justice of the peace to the woman, and 
upon his affrmance of the law applicable, the amount awarded by 
the justice is the amount of the judgment to be awarded in the Supe- 
rior Court. Jbid. 
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BENEFICIARIES. See Wills, 18; Trusts, 7. 
BIDS. See Municipal Corporations, 15, 18. 
BILLS OF LADING. See Carriers, 3, 5, 7, 8, 14; Commerce, 1. 


BILLS AND NOTES. See Evidence, 39; Banks and Banking, 1. 


1. Bills and Notes—Guarantor of Payment—-Evidence—Seller and Pur- 
chaser—Endorser.—Where the defendants deny individual liability 
as purchasers of plaintiff’s fertilizer, but contend they were acting 
merely as agents for the sale, to others, and refuse to endorse their 
customer’s notes, which the plaintiff insists they had contracted fo 
do, evidence that one of them had agreed to endorse them for a con- 
sideration is competent as tending to show he had agreed to become 
a guarantor of payment. Hubbard v. Brown, 96. 


2. Bills and Notes—Endorser—Renewal—-Eztension of Time—Releasing 
Endorser.—Upon the issue of whether the payee of a note had re- 
leased the defendants from an agreement to become endorsers, by 
renewals and extension of time of payment withouz their knowledge: 
Held, competent for plaintiff to show defendants’ knowledge and con- 
sent, and what one of them had said to its agents in respect thereto ; 
also, admissions of liability made to the agent two years after the 
execution of the contract of sale. Ibid. 7 


3. Bills and Notes — Negotiable Instruments — Endorser — Principal and 
Surety—Evidence—Questions for Jury.—Where the plaintiff has paid 
a note he had discounted at the bank, which was made by the defend- 
ant, with his codefendant as endorser, and sues thereon: Held, upon 
the evidence in this case, it was for the jury to determine whether 
the one defendant was a cosurety of the other, and it was error in 
the Superior Court judge to sustain a motion as of nonsuit. Reel v. 
Lee, 165, 


4, Bills and Notes—Negotiable Instruments—Fraud—Burden of Proof— 
Statutes.—Where the maker of a note alleges and offers evidence 
tending to show that it had been obtained by fraud, upon the holder, 
in his action to recover thereon, is cast the burden of showing that 
he had acquired it bona fide, for value, and withont notice. C. S., 
sec, 8040. Bank v, Sherron, 297. 


5. Same—Evidence—A ppeal and EHrror.—Where fraud :n the procurement 
of a note given for shares of stock in a corporation is alleged in an 
action thereon, by an endorsee, claiming to be a bona fide holder in 
due course, etc., it is competent for the defendant to show by his evi- 
dence that the stock salesman representing the corporation had 
induced him to make the note by misrepresentations of the company’s 
solvency, and that he was solicited in violation of the “Blue-Sky 
Law” (C. S., sec. 835), and the endorsee’s connection with the cor- 
poration and his evident previous knowledge of the’ fraud alleged 
to have been perpetrated; and, also, that the stock salesman had 
made similar misrepresentations to other purchasers of the stock 
under the same conditions. Jbid. 


6. Bills and Notes—Negotiable Instruments—Evidence—Eazecution—Pre- 
sumptions—Consideration—Mental Capacity—Where the execution of 
a negotiable instrument has been established in an action thereon, it 
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is a rebuttable presumption that it had been given for a sufficient 
consideration, and that the maker had mental capacity to execute it, 
requiring the defendant, attacking its validity on these grounds, to 
disprove its validity by his evidence. C. S., secs. 3004, 3005, ete. 
Jones v. Winstead, 536. 


7. Same—Appeal and Error — Objections and Haxceptions — Demurrer.— 
Where the maker of a negotiable instrument had been confined in an 
insane asylum twelve years before the execution of his note in suit, 
but since then had been actively and successfully handling his own 
large business affairs, the question as to presumption of insanity con- 
tinuing, unless the contrary has been shown, so as to render the note 
invalid, should be by an exception to the refusal of a requested in- 
struction to that effect, and not by motion as of nonsuit upon the 
evidence; but held, such a prayer, under the evidence in this case, 
should have been refused, the evidence being only of a circumstance 
tending to establish the defendant’s position. Ibid. 


8. Same — Past Consideration — Executory Promise — Contracts,_Where 
one renders valuable services to another at his request, the law im- 
plies the latter’s promise to compensate him for their reasonable 
value; and where the evidence is sufficient to show a mutual intent 
to this effect, a direct promise to pay, later made, is a sufficient con- 
sideration, and a note then given therefor is not objectionable as a 
promise to pay a past consideration without value received by the 
maker. J/bdid. 


BILLS OF PARTICULARS. See Criminal Law, 8. 
BLANKS. See Corporations, 2. 
BOARDS OF EDUCATION. See Schools, 3. 


~ 


BONDS. See Constitutional Law, 6, 7, 8, 20; Statutes, 5, 11; Municipal 
Corporations, 14, 15, 18; Schools, 3, 6, 7, 8. 


BOOKS. See Evidence, 7, 20. 


BOUNDARIES. See Evidence, 17, 48. 


1. Boundaries—Proceedings to Establish—Statutes—Clerks—Judgments— 
Hxceptions — Courts — Jurisdiction — Appeal. — Upon petition to the 
elerk to establish the true boundaries between the adjoining owners 
of land, under the provisions of the statute, the clerk is required to 
order a survey by the county surveyor and that the surveyor make a 
report thereof with a map, the clerk to determine the true location, 
with judgment: Held, on appeal the cause was then jurisdictional 
in the Superior Court, and objection by appellant is untenable that 
the cause was not properly there, on the ground that appellee, having 
excepted, had not appealed in due time from the clerk’s judgment, 
the only question being whether the line had been run in accordance 
with the clerk’s order. As to whether the clerk should have heard 
appellant’s exceptions is not presented upon the facts of this case. 
Mann v. Archbell, 72. 


o. Boundaries—Proceedings to Establish—Statutes—Burden of Proof— 
The burden is on the plaintiff to show by the greater weight of the 
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evidence that the true divisional line is the one he claims it to be, in 
proceedings originating before the clerk and appealed from, to deter- 
mine it under the provisions of the statute. Jbid. 


BREACH. See Contracts, 3. 
BRIEFS. See Appeal and Error, 19, 388, 39. 


BURDEN OF PROOF. See Boundaries, 2; Evidence, 2, 44; Carriers, 10; 
Corporations, 5; Constitutional Law, 38; Appeal and Error, 18, 21; Bills 
and Notes, 4; Divorce, 3; Negligence, 3, 6; Criminal Law, 19; Schools, 8, 


BURGLARY. 


1. Burglary — Definition — Statutes.—. The common-law definition of bur- 
glary as a capital offense, i. e., the breaking into and entering of the 
“mansion or dwelling-house of another in the night-time, with an 
intent to commit a felony therein, whether the intent was executed 
after the burglarious act or not, has been changed by our statute 
(C. S., see. 4282), dividing the crime into two degrees, first and 
second, with certain designated differences between them, with dif- 
ferent punishment prescribed for each. S. v. Allen, 302. 


2. Same—Degree of Burglary.—Under the provisions of C. 8., sec. 42382, 
burglary as a capital offense is when the dwelling-house so entered 
is actually occupied at the time of the burglarious entry as a sleeping 
apartment, and the lesser offense is where the apartment is not then 
actually so oecupied. Jbid. 


3. Same—Instructions.—In order for an indictment to sustain a verdict 
of guilty of burglary in the first degree, it must not only charge the 
burglarious entry with the intent at the time, but must also charge 
the felony intended to be committed with sufficient definiteness, 
though the actual commission of the intended felony is not necessary 
to be charged or proven, or that it was committed at all. Jbid. 


4. Burglary—Intent—Evidence—Drunkenness.— While voluntary drunken- 
hess may not excuse in law the commission of the crime of burglary 
in the first degree, it is competent to show that the mind of the 
prisoner at the time of the offense charged was so under the influence 
of liquor that he could not have had the intent necessary to consti- 
tute the crime. Jbdid. 


5. Burglary — Rape — Evidence — Verdict.—Under the charge of the bur- 
glarious entry of a dwelling, etc., with intent to commit rape upon a 
female sleeping therein, and the supporting evidence: Held, in this 
case the judge should have charged the jury, according to their find- 
ings of fact, to render one of the five verdicts: (1) guilty of burglary 
in the first degree; (2) guilty of an attempt to commit burglary in 
the first degree; (8) guilty of nonburglarious breaking into and enter- 
ing a dwelling-house of another with the intent to commit a felony or 
other infamous crime therein; (4) guilty of an attempt to commit 
the said last offense, or (5) not guilty. Jbid. 


CANCELLATION. See Wills, -18. 
CARNAL KNOWLEDGE. See Criminal Law, 15. 
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CARRIERS. See Commerce, 1; Vendor and Purchaser, 1, 2; Railroads, 3, 5; 
Evidence, 37; Actions, 6. 
1. Carriers of Freight — Wrongful Delivery — Damages — Notice — Evi- 


dence—Questions for Jury.cWhere there is evidence tending to show 
that the carrier had delivered to a third person a shipment of logs, 
who had used them, and that these logs were intended to be used by 
the consignee for mine props of a higher market value than mill logs, 
and the evidence is conflicting as to their suitability as mine props, 
it is reversible error, in the carrier’s action against such third person 
and the consignee for an adjustment of its liability, for the court to 
instruct the jury that the liability of such third person to the carrier 
depended upon notice, either to the carrier or to him, that the logs 
were intended for mine props, it being for the jury to determine, 
under conflicting evidence, the suitability of the shipment for mill 
Jogs or mine props, and answer the issue as to the carrier’s damages 
according to their market value at destination, considering the evi- 
dence as to the prepayment of the freight. FR. AR. «. Houte, 46. 


Same—Instructions—Appeal and Hrror-—Held, under the evidence of 


this case, the conflict in the charge as to notice and the reeovery of 
damages for the greater value of the logs as mill props was reversi- 
ble error, to the carrier’s prejudice. Jbid. 


. Carriers—Railroads—Bills of Lading—Contracts—Torts—Penalties.— 


The liability of a common carrier for loss of shipment is not confined 
to the carrier's obligation resting under its contract of carriage, or 
bill of lading, for, aside therefrom, the law, in its policy, charges the 
carrier with the loss of property in tort entrusted to it for trans- 
portation. Holmes v. R. R., d8. 


Same.—aA verdict will be interpreted and allowed significance by proper 


reference to the pleadings, the evidence and the charge of the court, 
and where one of the issues in an action against the carrier fails to 
inquire upon the question of negligence, and it properly appears. 
under the principle stated, that the action was founded in tort, the 
issue will be construed accordingly. /b6id. 


. Carriers — Railroads — Bills of Lading—Contracts—Damages—Torts— 


Notice.—In an action against the carrier, founded on the contract of 
carriage of an interstate shipment, for damages for the loss of a 
shipment, the claimant must file his written demand with the proper 
earrier within four months after a reasonable time wherein the goods 
should have been delivered; but where the action is for negligence 
arising in tort, notice or demand upon the carrier, in accordance with 
the contract of carriage, is not necessary to a recovery. Ibid. 


6. Same—Commerce—Interstate—Federal Law.—The parties to a contract 


of carriage between the carriers and consignor may agree upon a 
shorter period in which action may be brought than that allowed by 
the general statute of limitations, in the absence of any unusual 
or extraordinary circumstance, and a stipulation in an interstate 
bill of lading that action must be commenced within two years and 
a day after a reasonable time has elapsed after the loss of a ship- 
ment is held valid, and where the shipment is interstate, the Federal 
law will control. Ibid. 


7. Carriers — Railroads — Bills of Lading—NSeparate Shipments—Torts— 


Actions.—Where there are separate shipments of baled cotton by the 
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CARRIERS—Continued. 


8. Carriers 


same common carrier from the same consignor, the delay of a part 
of each of these shipments constituted a separate and distinet cause 
of action, and recovery may be had only as to the bales of cotton 
that the carrier has unreasonably and negligently delayed. Jbid. 


Bills of Lading -— Contracts -— Interpretation.—The stipula- 
tions of an interstate bill of lading as to the time demand for dam- 
ages for loss shall be made upon the carrier are interpreted not only 
With reference to the language therein used, but also with regard to 
the law bearing on the subject of contracts, Jbid. 





9. Carriers —- Railroads — Acceptance of Freight—Fires—Presumptions-— 


Damages.—Where the carrier accepts goods offered to it for imme- 
diate shipment, it is presumed that its acceptance was that of a com- 
mon carrier, and not as a warehouseman; and where the carrier has 
so negligently delayed the shipment that it was destroyed in the 
burning of its warehouse, it is responsible to the consignor in dam- 
ages. Howell v. R. R., 239. 


10. Same—Evidence—Interstate Commerce Commission—Burden of Proof. 


Where the evidence conflicting is as to whether the delay was caused 
by the shipper’s instruction for prepayment upon the carrier's later 
ealling at his place of business, according to local custom, and col- 
lecting freight, does not affect the carrier's liability upon the facts 
of this case, nor does the regulation of the Interstate Commerce 
Commission requiring prepayment when the shipment is so _ for- 
warded, it being incumbent upon the carrier to refuse the consign- 
ment or forward the same, charges colleet, with the burden on it 
to establish this defense. bid. 


li. Carriers—Railroads—Employer and Himploycec—Master and Servant— 


Negligence—Evidence—Instructions—Appeal and Error.—Where, in 
an action to recover damages against a railroad company negligently 
inflicted upon an immature employee, the questions are presented for 
the determination of the jury, whether the lad had been killed in 
consequence of his having-negligently been sent by defendant’s agent 
on defendant’s business upon a dangerous errand in defendant’s 
freight yard among moving trains, or whether his killing was caused 
by a pile of cinders negligently left by defendant at the side of its 
track in violation of a city ordinance, it is reversible error for the 
trial judge in his instructions to the jury to exclude from their con- 
sideration the question of defendant’s negligence on the second phase 
of the case, and confine them solely to the consideration of the evi- 
dence on the first one. Cherry v. R. R., 268. 


12. Carriers—Employer and Employee—Master and Servant—COontributory 


Negligence—Negligence—-Federal Employers’ Liability Act—Statutes. 
A locomotive engineer, in inattention to ‘meet orders,’ running his 
train, at a junction, upon another track upon which the coming train 
was expected, resulting in a collision therewith, is guilty of con- 
tributory negligence in causing the injury that resulted in his death; 
but in an action for damages against the railroad company there- 
for, under the Federal Employers’ Liability Act, such negligence 
will not bar recovery, when it is shown that the conductor on the 
train should have avoided the injury by giving him timely signals 
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to stop the train, and that in his presence the brakeman had signaled 
to go ahead, which would not have occurred had the conductor and 
flagman been observant of their duty. Sigmon v. R. R., 519. 


13. Same—Damages—Comparative Negligence.—Under the provisions of 
the Federal Employers’ Liability Act, where negligence and contribu- 
tory negligence are shown, the jury are empowered to apportion the 
recovery according to the ratio which they find existed between the 
causal effect of the contributory negligence of the plaintiff's intes- 
tate, whose death resulted, and that of the negligence of the defend- 
ant.—J bid. 


14. Carriers — Express—Receipts—Bills of Lading—Stipulations—aA ctions. 
Where there is a provision in an express receipt excluding Hability 
in an action to recover from the express company for loss, damage 
or detention of the shipment unless commenced within one year 
thereafter, the company will not be deemed to have waived its right 
thereunder, when the claimant has delayed commencing his action 
and has ceased his negotiations for a settlement for about fourteen 
months, merely upon the request of the defendant for time for it 
to make an investigation, without promise of settlement, or request 
on its part that the action should not be brought. Hosiery Co. %. 
Express Co., 556. 


15. Same—Contracts—Limitation of Actions.—A stipulation in an express 
receipt or bill of lading against liability for loss, damage, ete, to a 
shipment unless the action is commenced in a year thereafter, is a 
reasonable agreement resting upon the contract of the parties, and 
is not a statute of limitations. Jbid. 


16. Carriers—Railroads—Employer and Employee—-Master and Servant— 
Negligence — Contributory Negligence—Statutes—Comparative Negli- 
gence.—The common-law principle that there could be no recovery of 
damages from negligence for a personal injury when the plaintiff was 
guilty of contributory negligence is now changed by statute (C. 8., 
3467) as relating to railroad employees, diminishing the recovery in 
proportion to the negligence attributable to the employee. Ballew 
v. R. R., T04. 


CARRIERS OF FREIGHT. See Carriers. Railroads, 1. 

CASE. See Appeal and Error, 31. 

CAVEAT. See Wills, 4, 7, 8. 

CAUSE OF ACTIONS. See Actions, 1; Appeal and Error, 34. 
CERTIORARI. See Appeal and Error, 13, 30. 

CHAMBERS OF COMMERCE. See Constitutional Law, 10, 
CHARACTER. See Evidence, 25; Criminal Law, 138. 
CHARITIES. See Estates, 8. 

CHATTEL MORTGAGES. See Mortgages, 7; Corporations, 8, 9. 
CHILDREN. See Railroads, 1; Estates, 1. 
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AND TOWNS. See Constitutional Law, 2, 7, 10, 14, 25; Taxation, 
6, 11; Municipal Corporations, 1, 2, 8, 12, 15, 18; Government, 1; 


Sunday, 3. 
1. Cities and Towns—Municipal Corporations—Railroads—Public Use— 


Statutes—Constitutional Law,.—The acquisition of land to be used 
to connect a railroad in which the State and counties own an inter- 
est in the shares of stock, to connect an existing railroad with the 
city’s public wharves and docks for water commerce, and necessary 
to continue or develop the industries of its citizens, is for a public 
use, and not subject to the exception that the city, in taking the right 
of way by condemnation from the owner, according to the provisions 
of its charter and the general statutes, were acting in violation of 
the Constitution in taking private property for a public use: and the 
private statutes specifically authorizing the proceecings is constitu- 
tional and valid. C. S., secs. 2791, 2792. Hartsfield v. New Bern, 186. 


2. Cities and Towns — Municipal Corporations — Condemnation—Discre- 


CLAIM. 


tionary Powers—Courts.—Held, the courts will not interfere with 
the exercise of the reasonable discretion of a city in determining 
upon the location and condemning lands for railroad purposes, when 
acting under the provision of constitutional acts of the Legislature. 
Loid. 


See Commerce, 1. 


AND DELIVERY. See Sheriffs, 1. 


CLERKS OF COURT. See Boundaries, 1; Pleading, 8, 12; Wills, 1, 2, 3, 4. 
1. Clerks of Court—Jurisdiction—Appeal—lIf an action or proceeding is 


2, Same—Actions 


instituted before the clerk of which he has no jurisdiction, and on 
any ground is sent to the Superior Court before the judge, the judge 
has jurisdiction to retain and hear the cause as if originally insti- 
tuted in the Superior Court. C. 8., see, 687. Hall v. Artis, 105. 
Motions in the Cause.—Where a suit is brought before 
the clerk for partition of lands, involving the establishing of a parol 
trust in favor of one of the tenants against the other, which is re- 
sisted upon the ground that the trust had been later discharged by 
the receipts of rents and profits from the land, an independent 
equitable action, and not a motion in the original cause, is the de- 
fendant's remedy after a final judgment had therein been rendered. 
Ibid. 





3. Clerks of Court—Principal and Surety—-Officers—-Oficial Bonds.—In 


an action against a corporation, surety on the bond of a defaulted 
clerk of the Superior Court with whom certain moneys had been 
deposited for plaintiff and lost through the clerk’s defalcation, it 
appeared that the defendant surety company had given the bond for 
the first term of the defaulter, and resisted payment upon his suc- 
ceeding term on the ground that the clerk had then not been prop- 
erly inducted into office for his failure to take the oath of office: 
Held, the written acknowledgment of the defendant surety company 
that the bond had then been renewed and was in force from the 
commencement of the second term of office, and its acceptance of 
the premiums therefor, estopped it to deny its liability thereon. Lee 
v. Martin, 127. 


4. Same—Statutes—Held, under the facts of this case, error for the trial 


judge to exclude Habtlity of the surety upon the defendant’s second 
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CLERKS OF COURT—Continued. 


Tt 
: 


8. 


sen) 


10. 


11. 


bond, the statute giving the plaintiff the right to sue from time to 
time until the full penalty incurred under both of the bonds is re- 
covered, limited solely by the amount of the bonds, ete., when in- 
curred thereunder, though the incumbent may have held only under 
color of his office: and a judgment denying liability upon the ground 
that the incumbent was ‘a hold-over’ from his preceding term, is 
reversible error. C. S., sec. 354. Jbid. 


Same—Renewals—Acknowledgment—Cumulative Liability. Where the 
surety has renewed the bond of a clerk of the court upon his election 
to that oftice a second time, acknowledged its liability and received 
premiums thereon, its liability is cumulative for all defalcations 
thereunder, whether for the second term its principal was continu- 
ing to act de facto or de jure. Ibid. 


Same—Oaths of Office—Evidence—Questions for Jury—Where the 
surety sued upon the bond of a defaulting clerk of the Superior 
Court, resists recovery as such, on the ground that the clerk had 
not been duly sworn and inducted into office the second and sue- 
ceeding term, the best evidence is the oath filed in his office; but upon 
failure of this, parol evidence of the fact is admissible: and when 
in doubt. the issue should be submitted to the jury. Jbid. 


. Sume—Estoppel of Principal——A clerk of the court or other official 


who has been elected to office for a second term and enters into the 
duties therecf, is estopped to deny the legality of his tenure; and 
the provisions of our Constitution requiring an oath of office before 
entering into the duties thereof does not affect his eligibility thereto. 
Tbid. 


Same—Estoppel of Surety.—aA surety on the bond required by public 
official is estopped to deny the facts stated in its obligation. Jdid. 


Same—Limitation of Actions.—The six-year statute of Hmitation (C. 
S.. sec. £89) is applicable to an action against the surety on the bond 
of a defaulted clerk of the Superior Court. Jbid. 


Same—iInterest.—Interest which, if added to the principal, would ex- 
ceed the amount limited in the bond of a surety given for a defaulted 
clerk, is recoverable in an action by one who has thereby suffered 
loss. bid. 


Same—Penatlties—Statutes.—The sureties on the official bond of a clerk 
of the Superior Court are liable, under the provisions of our statute, 
to those suffering loss through his default, for damages at the rate 
of 12 per cent per annum from the time of its unlawful detention 
until the lawful amount has been paid, which is not affected by the 
consolidation of several separate actions brought by like claimants 
thereunder. Jbid. 


COMMERCE. See Railroads, 7, 8; Taxation, 14. 


i, 


Commerce—Railroads—Carriers of Goods—Bills of Lading—federal 
Statutes—Contracts—Invalid Agreement—Notice of Claim—Limita- 
tion of Actions.—The stipulations in a bill of lading accepted by the 
consignee in interstate commerce for a transportation over connect- 
ing lines of carriage, and accepted by the Interstate Commerce Com- 
mission, among other things, requiring that when there is a loss of 
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COMMERCE—Continued. 

shipment by the carrier, written notice must be given to either the 
originating or terminating carriers within six months after a reason- 
able time for delivery has elapsed, and suits for loss or damage in 
such case must be brought within two years and one day, are reason- 
able and valid under the provisions of the Carmack Amendment to 
the Federal statute controlling in such matters, and constitute the 
sole contract of carriage between the parties, without power on their 
part to extend the time of such notice or the bringing of the action. 
Rogers v. R. R., 86. 


2, Commerce—Taration—Shipment in Bulk-—Distribution—Municipal Cor- 
porations—Ordinances.—The shipment of yeast by a manufacturer 
into this State, to its agent herein, in bulk, to be broken by the agent 
and the separated packages delivered to present customers and those 
to be acquired, the agent collecting therefor and remitting to his 
principal in another State, is an intrastate transaction as between 
the agent and his customers, and subject to the tax thereon imposed 
by an ordinance of the town in which he conducted his business. 
S. v. Plummer, 261. | 


COMMISSIONER OF REVENUE. See Taxation, 15. 
COMMON LAW. See Corporations, 8. 

COMPARATIVE NEGLIGENCE. See Carriers, 18, 16. 
COMPENSATION. See Constitutional Law. 21. 
COMPILATION. See Statutes, 1; Cities and Towns, 38. 
COMPROMISE. See Verdict, 2; Contracts, 5. 


CONDEMNATION. See Appeal and Error, 11; Cities and Towns, 2; Cor- 
porations, 6, 7; Municipal Corporations, 6. 


CONDITIONS PRECEDENT. See Evidence, 13; Taxation, 7. 
CONDONATION. See Divorce, 2. 

CONFLICT. See Instructions, 4; Statutes, 6. 

CONFLICT OF LAWS. See Municipal Corporations, 4. 


CONSIDERATION. See Contracts, 1, 12, 15; Bills and Notes, 8; Statute of 
Frauds, 1. 


CONSOLIDATED STATUTES. 


SEc. 

34, 39, 33. It is proper for the clerk to issue letters to nonresident 
named as executor in will, who has taken possession of personalty 
and refuses to give information peculiarly within his knowledge. 
In re Will of Gulley, 78. 


273. This section, raising jurisdiction of justice of peace as to allowance 
of woman in bastardy proceedings, is constitutional. Richardson 
v. Egerton, 291. 
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SEC. 

335. Maker of note may show evidence of fraud in its procurement by 
holder, and that it was obtained contrary to a compliance with this 
section. Bank v. Sherron, 297. 


354. Error for trial judge to hold incumbent was a “holder-over” of office 
and therefore not liable under the facts of this case. Lee v. Mar- 
tin, 127. 


437. The ten-year statute applies to grantee’s valid promise to pay off a 
mortgage debt on the lands. Parlier v. Afiller, 501. 


446, 456, 460. Court has authority to order owner of title to land to be 
made a party to his tenant’s action of trespass. Tripp v. Little, 215. 


454. The right to caveat a will is barred after seven years, and applies to 
married women, Jn re Will of Witherington, 152. 


457. This statute cannot apply when no person having an interest is a 
party. Tucker v. Eatough, 505. . 
463 (1). Venue of suit to impose a trust on land and for accounting is in 


county where the land is situated. Williams v. McRackan, 381. 


483 (1). The service by summons against a corporation held insufficient 
under the facts in this case. Tucker v. Hatough, 505. 


497 (1). When only one partner has been served with summons, judgment 
is only binding upon his share in partnership assets. AMHancock v. 
Southgate, 278. 


o21 (1), (2). Where a counterclaim is alleged in answer upon the basis of 
plaintiff's demand made, or in nature of cross-action, plaintiff can- 
not take a voluntary nonsuit as a matter of right. Cohoon v. 
Cooper, 26. 


549. The trial court has jurisdiction to allow an amendment to a warrant 
in attachment. May v. Menzies, 144. 


595 (1), 596, 597. Judgment by default final will be set aside when com- 
plaint not properly verified. dJfcNair v. Yarboro, 111. 


529. The form of verification prescribed was not sufficiently followed in 
this case. JfcNair v. Yarboro, 111. 


064, The prohibited expression of opinion by trial Judge may be shown in 
other manner than by language in a part of his charge. S. v. Hart, 
582, 

565, Party offering unsigned prayer for instruction may not require the 
judge to consider it as of right. Bank v. Smith, 635. 


614. A trustee may not pay surplus from sale of lands to trustor when he 
has notice by judgment of liens in favor of creditor. Barrett v. 
Barnes, 154. 


630. Certiorari to correct record denied when appellant has failed to show 
error, it appearing only that clerk had not incorporated matters 
therein as directed by case. Layton v. Godwin, 312. 


637. Superior Court judge has jurisdiction to retain and hear cause on 
appeal from clerk who has wrongfully assumed jurisdiction. Hall 
v, Artis, 105. 
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SEc. 
643. 


648. 


643 


a 


655. 


S05. 


S36. 


YSS. 


1145. 


1244. 


165-4. 


1654. 


1666. 


1657, 


1667, 


The trial judge, since amendment of 1921, can only enlarge time to 
serve counterclaim on appeal during term, ete. 8&8. v. Humphrey, 
a0. 


Judge cannot settle case on appeal outside county or district except 
upon agreement of parties. S. 7. Humphrey, 533. 


620 (1). Exception to judge's charge at the time is not required and 
aptly taken for the first time in appellee’s countercase. Cherry v. 
R. R., 2638. 

Pending the due prosecution of the appeal, the: judge may not force 
appellant into another trial. Likas v.. Lackey, 398. 


A warrant in attachment is sufficient when in substantial conformity 
with the section. May v. AWenzies, 144. 


The absence of his negligence does not exonerate sheriff who gives 
bond and retains goods replevined. See. 8408. Jfotor Co. v. Sands, 
732. 

901, 902. An adverse party who has been examined may introduce 
his own testimony at the trial. Bech v. Wilhkins-Riehs Co., 210. 


. The grantee’s promise by parol, upon a consideration, to discharge : 


mortgage debt is not within the statute of frauds. Parlier v. 
Miller, 501. 


. Agreement by landlord to pay tenant's debts from proceeds of sale of 


erops retained by him is not within purview of statute. Jfercantile 
Co. v. Bryant, 551. 


. Mortgagor and mortgagee may make a valid parol contract to ter- 


minate this relationship. Sterens v. Turlington, 191. 


The appellant must show error by record on appeal. Layton v. 
Godicin, 312. 


The secretary of a corperation has implied authority, under the 
facts of this case, to settle claims against it. Beck v. Wilkins- 
Rieks Co., 210. 


Attorney’s fees cannot be allowed as part of court costs. Ragan v. 
Ragan, 461. 


Rule 12. The husband holding legal title to lands in trust for wife 
is tenant by curtesy therein. Tyndall v. Tyndall, 272. 


Rules 12, 1, 4, 5. A devise contingent upon the »virth of the son 
vests the title in the son upon the happening of the contingency. 
Power Co. v. Haywood, 3138. 


Superior Court judge must find sufficient facts to sustain order 
allowing wife alimony pendente lite. Horton v. Horton, 382. 


1667. Husband liable to support of abandoned wife and child who 
violates a previous agreement thereto, and venue where wife re- 
sides by the force of his abandoning her. Rectoi: v. Rector, 618. 


1668. Husband's interest in lands held by entireties may be charged 
for support of wife and minor children abandoned by him, and for 
counsel fees; and writ of possession may issue. Holton v. Holton, 
355. 
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CONSOLIDATED STATUTES—Continued. 


SEC. 
1734. 


1786, 


1795. 


2791, 


300, 


3403, 


A devise falling within the rule in Shelley’s case and carrying a 
fee tail to remaindermen is converted into a fee simple. Bank v. 
Dorteh, 510. 


1787, 1788. Unverified entries of credit appearing on books may 
not be shown as evidence in behalf of the party offering them. 
Branch v. Ayscue, 219. 


Through transactions with deceased persons it may not be shown 
by those in interest that though appearing to have signed as prin- 
cipals with deceased they in fact signed as sureties, whether 
among parties plaintif€ or defendant. MRudisill v. Love, 524. 


Identification ‘of handwriting of letters received from deceased 
husbaud as to matters bearing upon marital relations are not 
prohibited by this section. Satterthivcaite v. Daris, 565, 


. The court may award custody of minor child to either father or 


mother, or to them alternately. Clegg v. Clegg, 28. 


. A policeman is given same authority as sheriffs to arrest for offense 


comiitted in his presence. S. cv. Loftin, 205, 


», 2676. A city is liable for its negligence in maintaining pilasters to 


a bridge in the drive-way to approaches to a bridge on its streets. 
Grantham v. Charlotte, 649. 

(1). (2), CAL), (12): 2791-2-8, 2786. A city is liable for damages 
for neglizence in building streets to parks acquired beyond its 
limits. Berry ov. Durham, 421. 


4, 20837 ef seq. In issuing bonds upon the assessment plans that matter 


be set forth in the exact form of the statutes, if the procedure 
prescribed be followed, and when appeal is provided, it is not an 
unconstitutional taking of private property for a public use, Leak 
vt. Wadesboro, 683. 


2792. Right of condemnation exists for acquiring right of way 
Within a city to connect railroad tracks of separate companies: it 
is not unconstitutional. Hartsfield v. New Bern, 136. 

b04, 305. The presumption is for validity of negotiable note sued 


on when its execution has been established. Jones v. Winstead, 
=—s> 
Oo6, 


. Holder of note must show he had acquired it bona fide in maker's 


action alleging fraud. Bank v. Sherron, 297. 


A chattel mortgage stating it was in recognition of an existing mort- 
cage, does not come within the purview of the statute as to notice 
by registration. Bank wv. Smith, G85. 

The validity of an irregular probate to a mortgage was established 
vider the facts of this case. Allen v. Stainbaek, 75. 

Sheriff retaining possession of goods replevined by giving bond is 
not excused from payment of dumages when goods are destroved, 
though he has not been negligent. Jotor Co. v. Sands, 732. 

Contributory negligence is not a complete bar to the recovery of 
damages. Ballew v. R. R., 704. 
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SEc. 
3480. 


4204, 


4209. 


4162, 


4158. 


4175, 


5383 


4447, 


4453. 
4506. 


4606. 


4610, 


This section extends to logging road, and is constitutional. S. v. 
Lumber Co., 122. 


Burglary with intent to commit rape is sufficiently shown by the 
burglarious entry with the present intent. S. v. Allen, 302. 


One who, Knowingly, leaves defendant and prosecutrix alone for the 
accomplishment of the unlawful purpose is guilty under this sec- 
tion. S. v. Hart, 582. 


. The evidence of intent and ability to carry out threat is sufficient. 


S. v. Williams, 627. 


. The offense is not obviated when the defendant has, by scheming 


and persistent effort, overcome the will of the wife to refuse his 
advances; and so as to the wife’s voluntarily leaving home with 
him the wife’s testimony may be supported by tastimony of other 
witnesses as to her character. S. v. Hopper, 405. 


. Common-law definition of burglary changed by this section. Defi- 


nition of the two degrees of the felony is given. S. v. Allen, 302. 


4512. Presentment must be in two years for assault upon a female, 
ete. S. vu. Hfird, 482. 


Cancellation consists not only of the testator’s intent but also of 
the physical act. In re Will of William Love, 714. 


Unless by the construction of a will it plainly appears that a devise 
of land was less than the fee, the devise of the fee will be con- 
strued. Smith v. Creech, 187. 


A devise to the wife of lands with limitation over to “those who 
have been most kind to us” yests the fee simple in the wife. 
Weaver v. Kirby, 387. 


The limitation of action applies to married women. Jn re Will of 
Wetherington, 152. 


4177. Not required that principal be convicted before trying acces- 
sory to the offense. S. v. Walton, 485. 


et seq. Election for issuance of township school bonds not invali- 
dated by chapter 186, Laws of 1923. Comrs. v. JlcNear, 352. 


Plea in abatement comes too late after plea of guilty. Place of 
abandonment presumed to haye been as charged in indictment. 
Venue of action in county where husband's conduct has forced the 
wife to reside. S. vw. Hooker, 761. 

IXvidence in this case held insutticient to convict. S. v. Burgess, 467. 

A policeman may arrest without a warrant an offender for driving 
when drunk an automobile in the city. 8S. v. Loftin, 205. 

A criminal offense is presumed to have taken place as charged in 
indictment. Defendant’s remedy is by plea in abatement. S. +. 
Oliver, 329. 

4615, 4625. Technical words formerly necessary in bills of indict- 
ment have been abolished; and certain words of section 4615 may 
be regarded as surplusage, S. v. Hawley, 4388. 
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CONSOLIDATED STATUTES—Continued. 
SEc. 
4613. Defendant in criminal action should request bill of particulars when 
indictment is in substantial requirements of statute. S. v. Hauw- 
ley, 433. 


4639. The jury may acquit of felony and find guilty of an assault under 
an indictment charging both. WS. vw. #fird, 452. 


4643. Exception at close of State’s evidence, and of all the evidence, brings 
entire evidence up for review on appeal in criminal action. S. vw. 
Kelly, 365. 


5526. Petition for election to issue bonds by school district, with provision 
taking away discretionary power of commissioners in locating 
school district, will be disregarded so far as the restriction is 
coheerned. Lazenby v. Comrs., 548. 


5960. Absent voters must show conditions required. Davis v. Board of 
Education, 227. 

5968. This has no bearing upon the requirements of section 5960, requir- 
ing absent voters to show as a condition precedent the conditions 
necessary to the validity of the exercise of this right. Davis v. 
Board of Education, 227. 


7986, T9T9, 2815, TOT. Taxpayer before testing validity of tax levy must 
pay under protest. Lien on personalty attaches at time of levy, 
and not against purchaser of merchandise who has bought when 
property was unlisted. Carstarphen v. Plymouth, 90. 


CONSOLIDATION. See Schools, 5. 


CONSTITUTION, 
ART. 
I, sec. 17. It is not required for the due process clause that total costs 
of street improvements be referred to a court where right of appeal 
is given. Gunter v, Sanford, 452. 


I, sec. 19. Rules of law regarding burden of proof come within the pro- 
visions of this article. J/cDowell v. R. R., 571. 


II, secs. 29 and 9. A bond issue by a city for school buildings is not 
invalid by reason of a later statute enlarging the corporate limits 
but recognizing the former limits and conferring the liability to 
it. Duffy v. Greensboro, 470. 


1I, sec. 29, A public-local law may authorize a county to tax and issue 
bonds for maintenance of highways when not affecting the exist- 
ence or change of highways therein. S. v. Kelly, 865. 

IV, sec. 2. Emergency judge has no jurisdiction to determine a matter 
of mandamus at chambers. Dunn v. Taylor, 2o-4. 

VII, see. 7. This applies to school districts, requiring a majority of the 
registered voters. Davis v. Board of Education, 227. 

IV, see. 27. C. S., see. 273, raising jurisdictional amount of justice of the 
peace in bastardy for allowance to woman, is constitutional. 
Richardson v. Egerton, 291. 

V, secs. 38, 5. Lien on personal property attaches from time of levy. 
Carstarphen v. Plymouth, 90. 
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CONSTITU TION—Continued. 


ART. 

V, sec. 6. Statute authorizing a county to levy special tax upon ap- 
proval of electors, in excess of general tax limitation, is valid. 
S. v. Kelly, 365. 


VIII, sec. 4. Restrictions as to contracting municipal debt apply to those 
originally formed under the statute. Waters v. Comrs., 719. 


VII, sec. 4. A school district is not within the purview of this section. 
Felmet v. Comrs., 251. 


VII, see. 7. Restrictions of municipality to contract debts (Art. VIII, 
sec. 4) does not apply to elective measures of this character by 
the municipality after it has been formed under a statute. Waters 
v. Comrs., 719. 


VII, sec. 7. A school district having voted to pay its share of expense of 
district with which it is consolidated, a bond issue by the consoli- 
dated district will be upheld. School Committee v. Board of Ediu- 
cation, 648. 


VII. sec. 17. The faith and credit clause of the Constitution does not per- 
mit a city to give to a chamber of commerce roneys to be ex- 
pended by a chamber of commerce from its general revenue. 
Ketchie v. Hedrick, 392. 


X, sec. 6. Common-law rule giving husband actual or potential owner- 
ship of wife's choses in action by reducing them to possession is 
now changed. Turlington v. Lucas, 288. 


AIV, see. 1. The statement as to colored man being guilty of assaulting 
a young white girl (C. S., 4215) is not in contravention of the 
Constitution, under the facts of this case. S. v. Williams, 627. 


CONSTITUTIONAL LAW. See Sunday, 2; Cities and Towns, 1; Corpora- 
tions, 6; Courts, 2; Estates, 8, 12; Criminal Law, 17: Evidence, 46; 
Schools, 6; Taxation, 14, 16. 

1. Constitutional Law—Statutes—Presumptions.—The legal presumption | 
is in favor of the constitutionality of a statute, and the courts will 
not construe it otherwise unless the conflict with the fundamental 
law is manifest and without reasonable doubt. Hartsfield v. New 
Bern, 136. 


2». Constitutional Law—AMunicipal Corporations—Cities and Towns—Tar- 
ation.—Our Constitution, Arf. VII, sec. 7, requiring the approval of 
the electors to a proposition of pledging its faith or loaning its credit 
by municipalities, applies to taxing school districts, and the validity 
of the tax or bonds requiring their sanction is determined by a 
majority of the registered voters. Davis v. Board of Education, 227. 


». Constitutional Lauw—Appeal and Error—Burden of Preof.—The burden 
is upon the appellant attacking as unconstitutional the provisions: 
of a statute to show its unconstitutionality beyond a reasonable 
doubt. #elmet v. Comrs., 251. 


4. Constitutional Law—Tasation—School Districts —A school district is 
not within the purview of our Constitution, Art. VIII, sec. 4, restrict- 
ing the power of cities, towns, and incorporated villages, as to tax- 
ation, assessment, borrowing money, contracting debts, loaning their 
eredit, ete. Ibid. 
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CONSTITUTIONAL LAW—Continued. 

5. Constitutional Law—Roads and Highways—Counties—Taxration.—It is 
within the legislative power to prescribe by what method the roads 
of a county shall be worked and kept in repair—-whether by labor, 
taxation on the property, or by funds raised from license tax, or 
by a mixture of two or more of these methods, varying in different 
counties and localities, in accordance with the legally ascertained 
wishes of the people of each, subject to be changed by subsequent 
legislation not in violation of constitutional requirements. S. v. 
Kelly, 365. 


6. Constitutional Law — Taxation — Bonds—Statutes—Contracts—Where 
an earlier public-local law provides for taxation or a bond issue 
for the maintenance of highway districts within the county, and a 
later statute is passed, providing in addition for the working of the 
roads for several days out of the year by all able-bodied men _ be- 
tween certain ages, or, in lieu thereof, the payment of a certain sum 
of money, the later law does not impair the obligations of a contract 
and fall within the inhibition of our Constitution, but tends to 
increase the value of the road bonds issued under the provisions 
of the earlier statute. Jbid. 





7. Constitutional Law — Municipal Corporations — Counties—Taration— 
Bonds—Local Statutes—Special Statutes.—A public-local law appli- 
able to the maintenance of the public highways of a county and 
authorizing taxation or issuance of bonds for this purpose, with 
certain specific supervision and control, is not such loeal or special 
act as falls within the inhibition of our Constitution (Art. II, sec. 
»9), where it does not affect the “laving out, opening, altering, main- 
taining or discontinuing” the then existing highways, etc. Jbid. 





8. Constitutional Law—Taration—Bonds—Hlections—Special Tax—sStat- 
utes.—Authority may be given by the Legislature to a county to levy 
a specinl tax for road purposes upon the approval of its electors law- 
fully ascertained, to exceed the general tax limitation, by special 
or general acts. Const., Art. V, sec. 6. (bid. 





9. Constitutional Law—Taxration.—The courts will not declare a statute 
invalid as unconstitutional unless it clearly appears to be so. Jbid. 


10. Constitutional Law — Taration — Municipal Corporations—Cities and 
Towns—Chamber of Commerce.—Article VII, section 17, of our State 
Coustitution, restricting the power of the Legislature from allowing 
counties, cities, and towns to contract a debt, pledge its faith or loan 
its credit, or to levy or collect any tax except for the necessary ex- 
pense thereof, is with reference to the county, city or town as a State 
rovernmental agency, and does not authorize an appropriation of a 
eertain per cent of taxes levied upon their taxpayers for the use or 
disposition of a chamber of commerce of a city, without the approval 
of the qualified voters therein ascertained by an election duly held 
for that purpose. Ketchie v. Hedrick, 392. 


11. Constitutional Law—Race Discrimination—-Public Parks.—Reasonable 
regulations may be made as to city parks for the white race, looking 
to the separation of the races, with the limitation that there shall 
be equal facilities afforded to both races according to their needs and 
requirements, without violating the constitutional requirements on 
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CONSTITUTIONAL LAW—Continued. 


the subject of race legislation: and where a city has accepted a 
dedication of lands for the purpose of a park for the white race, it 
is within the constitutional bounds for the governing municipal au- 
thorities to determine the equality of like places for the colored 
race; and an exception of race discrimination in this respect is 
untenable, unless it is made to appear that such authorities had 
violated the constitutional inhibition. Berry v. Durham, 422. 


12. Same—Title—Fee Simple—Repugnancy.—Semble, a city or town that 


13 


had accepted the dedication of a public park in violation of the con- 
stitutional inhibition against race discrimination may disregard the 
unconstitutional qualification annexed as a condition to the fee simple 
in the lands. Ibid. 


. Constitutional Law—Statutes—Couris.—The court will not exercise its 


high prerogative power to declare a statute unconstitutional when 
by reasonable construction it will comply with the organic law, every 
presumption being in favor of its validity; and it will not be con- 
strued as repugnant unless its invalidity is “clear, complete and 
unmistakable,” or shown beyond a reasonable doubt. Gunter v. 
Sanford, 452. 


14. Same — Due Process — Municipal Corporations — Cities and Towns— 


Street Improvements—Assessments—Tazration._-For the purpose of 
an assessment by a municipal corporation of land abutting upon its 
improved streets, it is for the Legislature to determine whether the 
improvements are of benefit to the lands privately owned. Jbdid. 


. Same.—It is not necessarily required for the ‘‘due process” clauses of 


the constitutions (Federal Constitution, Art. XIV, sec. 1, State Con- 
stitution, Art. I, see. 17) that the total cost of street improvements: 
allowed by statute to be made by a city or town should be referred 
to a regularly constituted judicial tribunal, and a statutory provision 
making the determination thereof by the board of aldermen of the 
town final and conclusive, subject to impeachment only for fraud 
and collusion, upon due notice previously given the private owners 
of the land assessed, with the right of appeal, is a valid and con- 
stitutional grant of such authority. Semble, the right of appeal is 
not always essential to the ‘‘due process” clauses of the State or 
Federal constitutions, Jbdid. 


16. Same—Notice—Appeal and Error.—Where the statute authorizes the 


board of aldermen of a town to assess the adjoining lands on a street 
improved, and provides that due notice be given such owners to 
appear before the board and urge their objections to the proposed 
assessment, with right of appeal to the Superior Court, and thence 
to the Supreme Court, it is sutHcient notice to such Jandowners under 
the ‘due process” clauses of the State and Federal constitutions. 
Ibid. 


17. Constitutional Law—Jfunicipal Corporations—Cities and Towns—Gov- 


ernment — Taration — Discretion—Eminent Domain.—The statutory 
power conferred on the board of aldermen of a town to assess lands 
of owners abutting on a street improved is usually referred to the 
right of taxation. and not to that of eminent domain. Ibid. 
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CONSTITUTIONAL LAW—-Continued. 

18. Same—State Highways.—-The private owners of land abutting on an 
improved street of a town, which is assessed therefor, cannot suc- 
cessfully contend that money furnished by the State Highway Com- 
mission for a State highway running through the town should be 
for their sole benefit, and was unlawfully to be applied for the benefit 
of all of the taxpayers of the town. Jbid. 


19. Constitutional Law—School Districts—Local Laws—Statutes.—In con- 
formity with the Municipal Finance Act, a city voted for the issuance 
of bonds, in a certain amount, for purchasing land and erecting 
building for public-school purposes, and issued half thereof and con- 
tracted for the use of the full balance of the bonds: Held, a later 
public-local act that enlarged the city limits and recognized therein 
the independent existence of a public-school district within the 
former limits is not contrary to the provisions of our recent amend- 
ment to our Constitution, Art. II, sec. 29, as an attempt to establish 
a school district, or to change the limits of those already established. 
Duffy v. Greensboro, 470. 


20. Same—Taxation—Bonds—Injunction.—Where a city has created debts 
in view of a bond issue for its public schools, within its corporate 
limits, under the provisions of the Municipal Finance Act, and there- 
after by a local public statute the limits of the city are enlarged, 
but recognizing the independent school district within the old limits, 
and having previously issued part of the bonds, proceed to issue 
more of them to meet the obligations already incurred before the 
enactment of the local statute, their proposed action is not contrary 
to the provisions of our Constitution, Art. VII, sec. 9, as the authority 
previously conferred imports a liability to taxation; and the further 
issuance of the bonds may not be enjoined at the suit of a taxpayer. 
Toid. 


21. Constitutional Law—Taking of Property—Just Compensation—Federal 
and State Constitutions,—While, so far as North Carolina is con- 
cerned, the only organic law requiring just compensation to be paid 
the owner for taking his land for a public use, as the relocation 
of a highway thereon, is to be found in the Federal Constitution, 
and relates to such matters as are cognizable by the United States 
courts thereunder, the principle is grounded in natural equity and 
applies to the internal matters of State government as a part of the 
laws of this State. Parks v. Comrs., 491. 





29. Constitutional Law — Office—Schools—Education—Counties—Boards— 
Elections.—Where a county board of education consisting of five 
members, empowered by statute to elect a county superintendent 
of schools, vote three for the relator and two for the present incum- 
bent, but one of the three has accepted the position of trustee of a 
graded school, and entered into the discharge of the duties thereof, 
he is disqualified by holding two offices, prohibited by the Constitu- 
tion, and the result being a tie, the present incumbent holds over 
until his suecessor may be lawfully appointed. S. v. Long, 517. 


23. Same—Chairman of Board—Second Vote—Tie.—The chairman of a 
county board of education may not vote as a member for a county 
superintendent, and also as chairman to break a tie caused by his 
vote. Jbdid. 
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CONSTITUTIONAL LAW—Continued. 

24. Constitutional Law—Criminal Law—New Trials—Oustody of Defend- 
ant.—In preserving to the defendant in a criminal action a fair trial 
in accordance with the bill of rights preserved to him by our Con- 
stitution, and in granting him a new trial in the Superior Court, it 
does not necessarily follow that he is to be discharged from the 
custody of the courts. S. v. Hart, 582. 


25. Constitutional Law — Municipal Corporations—Cities and Towns— 
Streets—Assessmenits—Due Process—Appeal and Hrror—Statutes.— 
The right of appeal to the courts being provided in case of dissatis- 
faction by an owner of land abutting on a street assessed by the 
governing body of a municipality for street improvement, the objec- 
tion that the owner’s property is taken for a public use in contra- 
vention of the due process clause of the Constitution is untenable. 
C. S., sec. 2714. Leak v. Wadesboro, 684. 


26. Constitutional Law — Schools — Taxation — Municipal Corporations— 
Faith and Credit—Elections.—The provisions of Article VIII, section 
4, of our Constitution, relates to municipal corporations as originally 
formed under legislative enactment, and is more restrictive in limit- 
ing the municipality in contracting debts or pledging their credit than 
Article VII, section 7, which requires an election by its voters to do 
so, when not for necessary expenses; and an exception to the con- 
stitutionality of chapter 722, Public Laws of 1915, cannot be sus- 
tained on the ground that it does not limit the amount of the bonds 
that may be issued for the purposes therein authorized. Waters v. 
Comrs., 719. 


CONTENTIONS. See Appeal and Error, 3, 27. 
CONTINGENT REMAINDERS. See Estates, 8; Husband and Wife, 1. 


CONTRACTS. See Carriers, 5. 8, 15: Commerce, 1; Deeds and Convey- 
ances, 4, 11; Waters, 2; Evidence, 11; Insurance, 1, 4, 7; Constitutional 
Law, 6; Bills and Notes, 8; Trusts, 7; Landlord and Tenant, 1; New 
Trials, 2. 

1. Contracts—New Promise—Considecration—Statute of Frauds—Debt of 
Another—VWriting—Landlord and Tenant.—Where the owner of lands 
has executed his note for moneys to be used by his tenant, and 
agrees with another such owner that he would release his tenant 
to become the tenant on the other's land for raising a crop thereon, 
if the latter would pay off or discharge the note held by the bank, 
and accordingly the tenant makes the change, the promise to become 
bound to the payment of the note at the bank is a new promise, sup- 
ported by a sufficient consideration, and does not come within the 
meaning of the statute of frauds, requiring a signed, ete, writing 
for one to become bound for the obligation of another. Davis v. 
Faulkner, 489. 


2. Contracts—Deeds and Conveyances.—The principle affording relief 
for fraud and deceit applies in proper instances to deeds and con- 
tracts concerning both real and personal property, the essential fea- 
tures ordinarily being that there should have been false representa- 
tions of some material fact, within the knowlecge of the party 
making it, and reasonably relied upon by the other, whereby he was 
induced to enter into the contract to his pecuniary injury. Hrans 
v, Davis, 41. 
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CONTRACTS—Continued. 
3. Contracts—Vendor and Purchaser-—Especial Goods—Breach—Measure 


“I 


of Damages.—Where an executory contract for sale of goods peculiar 
to the seller’s business, and not available for the sale by the vendor 
to its general trade, in this case art calendars with the purchaser's 
name printed thereon, with a stipulation in the contract against 
countermand, and the goods are not presently in existence, but there- 
after to be especially manufactured, the seller, upon being notified 
by the purchaser, in breach of his contract, that he would not accept 
the goods, may not continue their manufacture and thus increase 
the purchaser’s damages; and the measure thereof is the cost in- 
curred by the seller up to the time he received the notification, to- 
gether with the profits he would have made had the contract not 
been breached. Advertising Co. v. Warehouse Co., 197. 


Same—Evidence—Instructions—Question for Jury—Appeal and Hrror. 


Where a purchaser has breached his executory contract for the 
manufacture of goods made especially for him, before their com- 
pletion, the question of damages is for the jury upon the evidence 
thereof, and a peremptory instruction from the court that they award 
the plaintiff the full contract price is reversible error. Jbid. 


Contracts—Compromise—Promise.—A promise made and aecepted by 


the proprietor of an automobile garage or its authorized agent, to 
pay the plaintiff for his automobile, which was claimed to have been 
negligently delayed under dangerous conditions, in repairing, through 
the defendant’s fault, and consequently burned in the destruction 
of the garage by fire, is a valid and binding one, upon a sufficient 
consideration, and enforceable in our courts. Beck v. Wilkins-Ricks 
Co., 210. 


Same—Prinecipal and Agent—-Corporations.—The secretary of an in- 


corporated garage and auto repair company has the implied authority 
to settle claims made for damages upon the corporation, C. 8., sec. 
1145, and one so dealing with him therein will not be bound by a 
secret limitation of his authority; and upon his own testimony that 
he was the proper one to be dealt with in this respect, the question 
of the corporation’s liability for his promise to pay the claim is 
properly presented. Ibid. 


Same—Judgments.—Held, the affirmative verdict establishing the de- 


fendant’s negligence in this case, as the cause of plaintiff’s damage, 
and fixing the amount thereof, was sufficient to support a verdict in 
plaintiff’s favor, there being no further defense claimed. Jbid. 


Contracts—Arbitration and Award—Evidence—Fraud—Instructions.— 


Where there was conflicting evidence upon the trial of an action to 
recover the purchase price of lumber sold, and acceptance refused 
upon the ground that it did not come up to specifications, as to 
whether the parties had agreed to be bound by the conclusion of 
an official inspector, it is not error for the judge to charge the jury 
that, in the absence of fraud in the procuring of the contract, to 
abide by the inspection, if the jury found that there was such con- 
tract, the defendant would be bound by the result, and should the 
jury so find, they need not consider defendant’s testimony that the 
lumber did not come ‘up to grade or quality called for in the original 
contract. Lumber Co. v. Briggs-Shaffner Co., 347. 


53—186 
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CONTRACTS— Continued. 


9. Contracts — Writing—Ambiguity—Courts—Questions for Jury—Trials. 


While the meaning of a written contract is ordinarily interpreted 
as a matter of law, this rule is not applicable in case of ambiguity, 
and under the evidence an issue of fact is presented. Jfontgomery 
v. Ring, 408. 


10. Same—Evidence—Where the plaintiff contracted with the defendant 


for ten per cent to be paid him for the supervision of the building 
of the latter’s house, if the cost of its erection should not exceed a 
certain sum, and there is evidence that with the ten per cent added 
the cost exceeded that sum, and conflicting evidence as to whether 
the owner added extras with this result, and upon a counterclaim 
alleging that plaintiff damaged the defendant by his carelessness: 
and the unworkmanlike manner in which he performed his services, 
issues of fact in these two respects are raised for the determination 
of the jury. Jbdid. 


11. Contracts — Vendor and Purchaser — Evidence — Questions for Jury— 


Appeal and Error—Issues.—lIt is necessary to a binding contract that 
the minds of the parties agree upon its terms; and where, in an 
action between the parties to recover for goods sold to be delivered 
by common carrier, and the purchaser refused the shipment, which 
was afterwards destroyed by fire in the carrier's warehouse, there 
is conflicting evidence as to whether certain shirts were purchased 
at a less price than demanded by the seller, in an order for overalls 
and shirts, which comprised the shipment thus destroyed, it is for 
the jury to determine whether the order was entire for both the 
Shirts and the overalls, and whether the seller had demanded a 
higher price for the shirts than that agreed upon; and an instruction 
directing a verdict in the seller’s favor is reversible error: Held, 
further, the issue, “In what sum is the defendant indebted to the 
plaintiff?” is a proper one. Overall Co. v. Holmes, 428. 


12. Contracts — Parol—Statute of Frauds—-Promise to Pay Debt of An- 


other—Mortgages—Deeds and Conveyances—Consideration.—A pur- 
chaser of land received his deed therefor and gave back a mortgage, 
which was registered, for the balance of the purckase price secured 
by his notes under seal, and thereafter conveyed his equity to a third 
person in consideration of a certain cash payment and his grantee’s 
parol promise to pay off the mortgage debt: Held. the parol agree- 
ment for the payment of the mortgage debt was not a promise to 
pay the debt of another required by the statute of frauds to be in 
writing (C. S., sec. 987), and is valid and enforceable as a direct 
obligation of his grantee supported by a sufficient consideration. 
Parlier v. Miller, 501. 


13. Same—Parties—Privies—Actions—Where the grantee of the mort- 


gagor has agreed as a part of the purchase price of lands to assume 
the payment of a mortgage thereon, the mortgagee, as the one for 
whose benefit the contract was made, though not strictly a privy 
thereto, may maintain his action thereon, both against his mort- 
gagor and the grantee in the latter’s deed. Jbdid. 


14, Same—Notes Under Seal-—Limitation of Actions—Where the grantee 


of a mortgagor of lands has assumed, under a valid agreement, to 
discharge the mortgage debt, evidenced by notes under seal, the ten- 
year statute of limitations applies. C. S., sec. 487. Ibid. 
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15. 


16. 


17. 


18. 


19. 


Contracts — Services—Consideration—Evidence—Questions for Jury.— 
Evidence of services rendered by plaintiff to his deceased uncle in 
the latter’s lifetime, in tooking after, collecting and' disbursing the 
proceeds of his large crop of tobacco sold on warehouse floors, at his 
request, is sufficient of a consideration to support an action upen a 
note he had later given his nephew therefor. Jones v. Winstead, 537. 


Same—Fraud.—Held, in this case there was no valid objection to the 
adequacy of consideration given for the note sued on, in the absence 
of evidence of fraud or imposition sufficient to vitiate the contract. 
Lbid. , 

Contracts — Quantum Meruit — Services Rendered — Actions.—Service 
rendered by a woman to her husband’s brother, of a household 
nature, are a sufficient consideration to support his promise “to 
make ample provision for her and to see that she should be well 
paid for her services,” upon which her action to recover upon a 
quantum meruit will lie. Wood v. Wood, 559. 


Same—Limitation of Actions.—The statute of limitations for services 
rendered will run against the one claiming compensation therefor 
upon an implied promise to pay, upon a quantum meruit, three years 
next before the commencement of the action, in the absence of a 
prevailing custom to the contrary, such implied promise being to 
pay for such services as and when rendered. The suggestion in 
Hauser v. Sain, 74 N. C., 552, on the point, is overruled. J0id. 


Same — Instructions — Directing Verdict — Appeal and HError—Preju- 
dice—New Trials.—In an action to recover upon a quantum merutt 
for services rendered to a deceased person immediately preceding 
the time of his death, involving the application of the three-year 
statute of limitations, the jury found the issue as to amount in a 
certain sum, and answered the issue as to the statute in the affirma- 
tive, whereupon the judge refused to sign judgment upon the verdict, 
and directed them to retire and find, in addition to their verdict on 
the last issue, in effect, that the plaintiff's action was barred “for 
all time except three years next preceding the death of plaintiff's 
intestate’: Held, prejudicial to the defendant, depriving him of the 
right to have the jury reconsider their verdict as to the amount of 
the damages to be awarded as falling within the statutory period, 
in view of the direction given by the judge on the last issue. Jbid. 


CONTRIBUTORY NEGLIGENCE. See Railroads, 1, 6; Negligence, 6, 7; 


Carriers, 12, 16; Municipal Corporations, 10. 


CORPORATIONS. See Evidence, 7; Appeal and Error, 11; Contracts, 6; 


1. 


Actions, 4; Mortgages, 8; New Trials, 2; Taxation, 15. 


Corporations—Shares of Stock—Transfer of Shares—Liens.—While the 
constitution or by-laws of a corporation may make its shares of 
stock transferable on the books of the company, the written assign- 
ment thereto on the certificate by the owner of his shares, accom- 
panied by delivery, is sufficient as between the parties to pass the 
full title thereof to the transferee, and the mere delivery, without 
such written assignment, at least an equitable title thereto. Castel 
loe v. Jenkins, 166. 


836 


INDEX. 


CORPORATIONS— Continued. 


2. 


3. 


=| 


Same—Transfer in Blank—Principal and Agent.—-Where the owner 
of shares of stock in a corporation signs a blank space thereon left 
for the transfer thereof, with written power of attorney left also in 
blank, accompanied by delivery, the transferee is prima facie pre- 
sumed to be the owner of the shares, with right to have them trans- 
ferred on the books of the corporation. Jbid. 


Same—Title.—The prima facie title to shares of stock in a corporation 
of one to whom the owner has transferred them, accompanied with 
delivery, is superior to that of a pledgee thereof, under the terms 
of a written agreement executed before any shares had been issued 
by the corporation, when the transferee has acquired them without 
notice of the pledgee’s claim. As to whether the pledgee’s agree- 
ment was technically a mortgage, or an executory contract for de- 
livering the shares when issued, or that the pledgor should hold for 
the pledgee’s benefit, was not necessary to be decided. Jbdid. 


. Same—Delivery of Shares.—The principle relating to constructive or 


symbolic delivery of the possession of personal property has no 
application to a pledge of shares of stock in a corporation under a 
written agreement made before the corporation hac issued its shares, 
as against a transferee to whom they had been made without notice 
of the pledgee’s claim. Jbid. 


. Same—Burden of Proof.—The burden of proof is on the plaintiff, 


claiming as pledgee of shares of stock in a corporation, under a 
written agreement with the owner, executed before the corporation 
had issued any, to show priority over the title of one who had 
acquired as a transferee. Jbdid. 


. Corporations—Condemnation—Constitutional Law,.—WUnder the facts of 


this appeal: Held, the defendant’s position is untenable that the 
powers conferred upon the plaintiff, petitioner in condemnation of 
their lands, were special privileges, contrary to the Fourteenth 
Amendment to the Federal Constitution, under the authority of 
Power Co. v. Power Co., 175 N. C., 668, and other like cases cited. 
Power Co. v. Power Co., 179. 


. Corporations—Condemnation—Measure of Damages.-—The measure of 


damages in proceedings of a public-service corporation to condemn 
lands for a public or quasi-public use is the fair market value of the 
lands, taking into consideration any and all uses or purposes to 
which the property is reasonably adapted, and might, with reason- 
able probability, be applied. Jbdid. 


. Corporations — Deeds—Mortgages—Chattel Mortgages—Probate—Stat- 


utes—Common Law—Signature of Officer—While it is the better 
course to follow the suggested methods of C. S., sec. 3326,:in the 
execution of a corporate chattel mortgage, there being no general 
law or charter provision to the contrary, it is not necessary to its 
validity that the witness to the probate certifies in its probate that 
he saw the presiding member sign it, when otherwise it complies 
with the requirements of the general law. Bank v. Pearson, 609. 


. Same—Lands—Interest—Chattel Mortgages.—The execution of a deed 


or contract by a corporation concerning lands, or an interest therein, 
is required by our statute of frauds to be signed, as well as in 
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writing, but this does not extend to the execution of a corporate 
chattel mortgage, and it is sufficient as to the latter, in the absence 
of charter provisions to the contrary, that the subscribing witness 
testify in the probate that he knows the common seal of the cor- 
poration, that he saw the presiding member attach it thereto, and 
that he became a subscribing witness in his presence, the same being 
in accordance with the general law relating to instruments of this 
character. Jbid. 


10. Same — Registration — Liens — Judgments—Execution—Sales—Pur- 
chaser.—Where a corporation has executed its chattel mortgage in 
accordance with the general law, and it has been regularly admitted 
to probate, and accordingly registered in the proper county, the lien 
thereof is superior to that of levy under a later judgment, and the 
purchaser at the execution sale acquires the personalty subject to 
the prior registered mortgage. Jbid. 

11. Corporations — Subscriptions — Conditions — Waiver.—A subscriber to 
shares of stock in a corporation proposed to be formed waives certain 
of the stipulations contained in his written subscription when he has 
afterwards become an incorporator and active trustee for its forma- 
tion for the purposes set forth in his subscription, and has attempted 
to deal with it under the provisions of its incorporation. Hotel Co. 
v. Latta, 709. 

12. Corporations —— Officers — Declarations—Evidence—Prejudicial Error— 
Appeal and Error—Declarations of an officer of a corporation that 
took over the assets of another corporation, that his company had 
assumed its liabilities also, are incompetent in an action to recover 
upon a note given plaintiff by the absorbed corporation, when not 
made in the declarant’s line of official duty, or while not discharging 
it in reference to a transaction for the company. Bank v. JMfg. 
Co., T44. 


CORRECTION. See Verdict, 1; Deeds and Conveyances, 12. 
COSTS. See Habeas Corpus, 6; Pleadings, 6. 
COUNTERCLAIM. See Pleadings, 1. 


COUNTIES. See Constitutional Law, 5, 7, 22; Statutes, 6, 8; Highways, 1; 
Appeal and Error, 88; Schools, 1, 3. 


COURTS. See Appeal and Error, 2, 20, 21, 34; Boundaries, 1; Habeas 
Corpus, 2; Pleadings, 6, 14; Verdict, 1; Wills, 1, 2, 3, 4; Attachment, 
1; Venue, 2; Cities and Towns, 2; Trespass, 3; Bastardy, 2; Husband 
and Wife, 2; Contracts, 9; Constitutional Law, 18; Highways, 3; Deeds 
and Conveyances, 12; Schools, 4; Taxation, 13, 15. 

1. Courts—Jurisdiction—Accounts Severable—Evidence—Demurrer—tThe 
plaintiff owned a store, and agreed with the defendant, who operated 
a sawmill, that the former would pay, in goods, ete, the orders on 
him by the latter, evidenced by “plucks,” or brass checks, given to 
his mill employees, and the latter would make weekly settlements 
therefor in cash: Held, the agreement for a weekly settlement was 
divisible and may be split up into several causes of action and 
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COURTS— Continued. 
brought before a justice of the peace when the amount is jurisdic- 
tional in his court; and the fact that an account was stated between 
the parties, showing a total balance due from various weekly ac- 
counts within the jurisdiction of the Superior Court, does not oust 
the jurisdiction of the justice of the peace or confer exclusive juris- 
diction on the Superior Court; and a demurrer to the evidence tend- 
ing to establish such facts is properly overruled. Mayo v. Martin, 1. 


2. Courts — Emergency Judges—Mandamus—J urisdiction—Statutes—Con- 
stitutional Law.—Kmergency judges, appointed under the provisions 
of our statute as to Supreme and Superior Court judges who have 
retired from active service in pursuance of the provisions of our 
Constitution, have no jurisdiction to hear and determine, at chambers, 
a matter of mandamus, or when he is not holding a term of court 
assigned to him. Const., Art. IV, sec. 11. Dunn v. Taylor, 254. 


3. Courts — Criminal Law—Jurisdiction—-Pleas—A batement.—Under our 
statute, a criminal offense is deemed to have taken place in the 
county in which the indictment charges it had occurred, unless the 
defendant deny the same by plea in abatement. C. S., sec. 4606. 
S. v. Oliver, 329. 


4. Same—Waiver—wWhile the court’s jurisdiction of the subject-matter 
of a criminal offense may not be acquired with the defendant’s con- 
sent, it is otherwise as to the jurisdiction of his person; and where 
he asks and obtains a continuance of the action against him, he 
waives the court’s want of jurisdiction of his person, and thereafter 
a plea in abatement comes too late. Ibid. 


). Courts—Allowance—Attorney and Client—Attorney’s Fees—Partition— 
Dower.—In proceedings to partition lands held in common among 
the heirs at law of the deceased, including the question of dower and 
the claim of widow to be allowed a certain fee-simple interest by 
contract, the court is without authority to allow attorney’s fees as 
a part of the costs, there being no statutory provision to that effect 
(C. 8., see. 1244). The case differentiated from those wherein the 
employment of counsel was found necessary to protect the rights of 
infants represented by guardian in litigation, and other analogous 
cases. Ragan v. Ragan, 461. 


6. Courts — Discretion — Issues—Negligence—Assumption of Risks.—The 
fact that the defense of contributory negligence and assumption of 
risks was submitted by the trial judge under one issue is not alone 
erroneous, but a matter within his discretion. Hali v. Chair Co., 469. 


7. Courts—Discretion—Verdict Set Aside—Criminal Law.—The granting 
or refusal to set aside a verdict by the trial judge in a criminal 
prosecution on the ground that the verdict is contrary to the weight 
of the evidence is discretionary with him, and not reviewable on 
appeal, S. v. Edmonds, 628. 


COVENANTS. See Pleadings, 5. 
CREDITORS. See Executors and Administrators, 2. 


CRIMINAL ACTION. See Evidence, 28. 
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CRIMINAL LAW. See Sunday, 1, 3; Instructions, 2; Courts, 3, 7; Evidence, 


1. 


2. 


31, 34, 35; Husband and Wife, 3; Appeal and Error, 26; Intoxicating 
Liquors, 2; Constitutional Law, 24; Murder, 6. 


Criminal Law—Pleas—Presumptions—Hvidence—Questions for Jury— 
Trials.—The plea of not guilty raises a presumption of innocence of 
the defendant, disputes the credibility of the State's evidence, and 
raises the question of his guilt for the jury to determine. S. v. 
Murphey, 118. 


Criminal Law—Rape—Intent.—By our statute, C. S., sec. 4204, rape is 
the ravishing and carnally knowing any female of the age of twelve 
or older by force and against her will, and for conviction of a 
burglarious entry into a dwelling, presently occupied by a female 
as a sleeping apartment, with intent to commit rape upon her per- 
son, it is necessary to charge in the indictment, and support it with 
evidence, that at the time of the entry into the dwelling the prisoner 
had this specific intent, whether he accomplished his purpose, not- 
withstanding any resistance on her part, or not. S. v. Allen, 308. 


. Same—Instructions.— Where there is evidence of a burglarious entry 


into a dwelling-house sufficient to convict of the capital offense, and 
also of the lesser offense, it is reversible error for the trial judge 
to refuse or neglect to charge the different elements of law relating 
to each of the separate offenses, though a verdict of guilty of the 
lesser offense might have been rendered, and this error is not cured 
under a general verdict of guilty of the greater offense. Jbdid. 


. Same.—Where a burglarious breaking into a dwelling-house has been 


charged in the bill of indictment, and the evidence tends only to 
establish the capital felony, an instruction to the jury that they 
might return a verdict of guilty in either degree is erroneous. Jbid. 


. Criminal Law—I ndictment—Statutes.—The technical and useless re- 


finements of the common law, formerly required in drawing bills of 
indictment in criminal cases, have been all abolished by statute. 
C. 8., secs. 4610, 4625. S. v. Hawley, 488. 


. Same—Perjury.—A bill of indictment is sufficient to constitute the 


charge of perjury if it is in the words prescribed by C. S8., 4615; 
Though on the trial the State must show beyond a reasonable doubt 
that the evidence as charged was false, that it was corruptly and 
wilfully done, and upon a point material to the issue in the case 
set out in the bill of indictment. An indictment drawn in the form 
prescribed by the statute is sufficient. S. v. Cline, 150 N. C., 854, 
overruled. Jbid. 


. Same—Surplusage.—The words “suit, controversy, or investigation” 


(C. S., sec. 4615) may be regarded as surplusage in a bill of indict- 
ment charging perjury, and a motion to quash upon the ground that 
there was indefiniteness of statement of the nature of the proceeding 
will not be sustained. Jbid. 


. Same—Bill of Particulars.—Where the defendant in an action for per- 


jury is in ignorance of the particulars of the offense charged, his 
remedy is by application to the court for a bill of particulars (C. S., 
sec. 4613) if the indictment is in the form prescribed by C. S., 
sec. 4615. Jbid. 
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9. 


10. 


11. 


12, 


138. 


14. 


15. 


16. 


Criminal Law — Felony — Assault — Misdemeanors —Conviction—Sen- 
tence—Indictment.—Upon an indictment for a felony, including an 
assault against the person and supporting evidence, the jury may 
acquit of the felony, and find the defendant guilty of an assault, 
and upon the return of the verdict of guilty, the defendant may be 
sentenced to imprisonment for any term allowed by law for a con- 
viction on an indictment of like character. C. 8&., see. 4639. 8S. v. 
Efird, 482. 


Same—Grand Jury.—An assault on a female by a man, or by a boy 
over eighteen years old, is a misdemeanor, and the offense charged 
in the indictment must be presented or found by the grand jury 
within two years from the time it was commited. C. SS, secs. 
4215, 4512. Ibid. 


Criminal Law — Misdemeanors — Statutes — Limitation of Actions— 
Motions—Arrest of Judgment—Appeal and Error.—Where there is 
only evidence that a misdemeanor for which a defendant is ‘being 
tried is barred by the two-year statute, a motion in arrest of judg- 
ment after verdict will not be sustained, it being required that to 
do so the fact upon which the motion may be sustained appear of 
record proper, the “case on appeal’ not being a part thereof. Jbid. 


Same—ZInstructions.—Where there is evidence tending to show that the 
State has failed of its proof that the misdemeanor charged by the 
indictment had been committed within the two years, the exception 
of the defendant may be based upon the refusal of the court to give 
a proper prayer for instruction upon this evidence, and not by a 
motion in arrest of judgment after verdict, time not being of the 
essence of the offense charged. Ibid. 


Criminal Law — Evidence — Character — Issues—Appeal and Hrror— 
Prejudice.—The solicitor may not comment to the jury, in a criminal 
action, on the failure of the defendant to testify at the trial, in his 
own behalf, or the bad character of the defendant as a substantive 
fact to show guilt, when the defendant had not himself put his 
character in evidence on the issue. S. v. Humphrey, 533. 


Criminal Law—Principals—Aiders and Abettors.—An aider or abettor 
is one who advises, counsels, or procures, or who encourages another 
to commit a crime, whether personally present or not at the time 
and place of the commission thereof, and when two persons aid and 
abet each other therein, both being present, both are principals and 
equally guilty. S. v. Hart, 582. 


Same—Statutes—Females—Carnal Knowledge.—One who accompanies 
in an automobile another who accomplishes his purpose of having 
carnal knowledge of a female child over. twelve and under eighteen 
years of age, in violation of C. S., sec. 4209; and with knowledge 
of this purpose leaves them together in the automobile at night until 
the purpose has been accomplished, though the female consents, is 
guilty as an aider or abettor in the commission of the offense, and 
punishable as a principal therein. Jbdid. 


Criminal Law — Assault Upon a Female — Statutes—Evidence.—Evi- 
dence that a negro man twenty-three years of age several times 
accosted a white girl fifteen years of age, on the streets of a town, 
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with improper solicitation, resulting in her fleeing from him in a 
direction she had not intended to go, and, in her great fear of him, 
causing her to become nervous and to lose sleep at night, is held 
to be such evidence of violence, begun to be executed with ability 
to effectuate it, as will come within the intent and meaning of C. &., 
sec. 4215, making it a crime for a man or boy over eighteen years 
of age to assault any female person. S&. v. Williams, 627. 


17. Same — Instructions — Constitutional Law — Equal Rights — Races.— 
Where there is evidence, upon the trial of an assault by a negro man 
twenty-three years of age upon a white girl fifteen years of age, 
sufficient for conviction under the provisions of our statute (C. S., 
sec. 4215), the recitation thereof by the judge in his instructions to 
the jury is not objectionable as coming under the inhibition of 
Article XIV, section 1, of the Federal Constitution, that no State 
shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States, or deprive them of 
life, liberty, or property without due process of law, or of the equal 
protection of the laws. Jbid. 


18. Criminal Law—Husband and Wife—Abandonment—Statutes—Pleas— 
Abatement.—Where the defendant has been convicted of abandoning 
his wife and child and failing to provide an adequate support for 
them under the provisions of C. S., 4447, on appeal: Held, his plea 
in abatement comes too late after his plea of not guilty. S. v. 
Hooker, 760. 


19. Same—FPlace of Abandonment--Indictment—Burden of Proof—The 
law presumes that the offense of abandonment by the husband of 
his wife and child, C. 8., 4447, took place as alleged in the indict- 
ment, and the burden is on the defendant to show otherwise. Jbid. 


20. Same—-Venue.—When the husband has agreed to a separation from 
his wife upon consideration of his remitting periodically a certain 
sum of money to a certain county in which she was to reside, and 
he fails of performance, the venue of an action under the provisions 
of C. S., 4447, is in that county. Jbid. 


21. Same—Limitation of Actions —Where the abandonment by the husband 
of the wife consisted in his failure to remit her a certain sum of 
money periodically to a certain county in which his conduct had 
forced her to reside, the failure to support occurred at the time he 
failed to perform his agreement, and the statute will begin to run 
from that date, and was not a bar under the facts of this case. Jbid. 


CUSTODY. See Constitutional Law, 24. 
CUSTODY OF CHILD. See Habeas Corpus, 1, 3, 5. 
CUSTOMS AND USAGES. See Evidence, 10; Railroads, 5. 


DAMAGES. See Carriers, 1, 5, 9, 18; Deeds and Conveyances, 2; Waters, 1; 
Instructions, 6; Insurance, 8; Municipal Corporations, 7, 8; Negligence, 
4; Highways, 3. . 


DANGER. See Railroads, 1. 
DEBT. See Contracts, 1, 12; Statute of Frauds, 1. 
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DEBTOR AND CREDITOR. See Estates, 12; Statute of Frauds, 1. 
DECEASED PERSONS. See Evidence, 39, 41, 48. 


DECEIT, See Deeds and Conveyances, 1, 2, 3; Pleadings, 4, 5; Vendor and 
Purchaser, 4, 5. . 


DECLARATIONS. See Evidence, 4, 17, 18, 19, 48; Corporations, 12. 


DEEDS. See Corporations, 8; Contracts, 2, 12; Executors and Administra- 
tors, 1; Mortgages, 1; Pleadings, 4, 5, 13; Willis, €, 10, 15; Estates, 
11; Trusts, 4, 14; Landlord and Tenant, 1. 

1. Deeds and Conveyances — Fraud — Deceit — Acreage — Ignorance of 
Fraud—fisrepresentations.—In order to recover damages against a 
grantor of lands for fraud and deceit in misrepresenting the number 
of acres contained within the designation of the land in the deed, 
it is not always required that the party to be charged had known that 
the land did not contain the number of acres he Has represented it 
to contain, when he is consciously and knowingly ignorant as to 
whether his representation has been true or false. Zvans v. Davis, 41. 


2. Deeds and Conveyances—Fraud—Deceit—Damages—-Evidence.—In an 
action for damages for fraud and deceit for misrepresenting the 
number of acres contained in a tract of land designated in a deed 
by metes and bounds, and accessible to the plaintiff, he is required 
to have protected himself by proper covenants in that respect; and 
in the absence of positive fraud, or allegation, or evidence sufficient 
to correct the deed for mistake, ete, he is ordinarily without 
remedy. Jbid, 


3. Deeds and Conveyances — Fraud — Deceit — Misrepresentations—Evi- 
dence.—Where the basis of the cause of action is fraud and deceit 
in the defendants’ misrepresentation of the acreage of a tract of land 
he had conveyed to the plaintiff, the complaint must allege the facts 
necessary for the granting of the relief specifically and definitely, 
and general allegations that defendant breached his covenants con- 
tained in his deed, and deceit and fraud have therein been practiced 
on the plaintiff, are not sufficient. Jbid. 


4, Deeds and Conveyances—Contracts—Interpretation—Intent—Evidence. 
In construing deeds or other written contracts, the intent of the 
parties is to be given effect as expressed in the instrument by the 
language used, when it is explicit in terms and plain in meaning, 
which may not be explained or modified by parol evidence unless 
it is capable of more than one construction, in which event the court 
may admit evidence of extraneous circumstances relevant to the 
inquiry, and which may naturally tend to aid it to a correct con- 
clusion of the meaning intended by the parties. Sa@ityer v. Pritchard, 
O2. 

5. Same.—The heirs at law of the original owner of forty acres of land, 
after the death of his widow, took possession of twenty acres thereof 
which had been assigned to her as her dower, aS against her grantee 
thereof, who sued to recover possession. It was made to appear 
that the defendants, during the existence of the dower interest, 
filed their petition to sell the whole of the forty-acre tract for a 
division, the decree directed a sale of the land described in the peti- 
tion, the commissioner appointed to sell reported he had sold to the 
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10. 


11. 


12. 


plaintiff the entire tract of forty acres, and upon decree conveyed 
to the plaintiff, the purchaser, the entire tract by metes and bounds, 
reserving so much as had been allotted to the widow as her dower: 
Held, the commissioner’s deed conveyed the entire forty acres to the 
plaintiff as purchaser, including the dower estate, excluding the 
admission of parol evidence to show a contrary intent of the parties. 
bid. 


. Deeds and Conveyances — Mortgages —-Contemporaneous Acts—Regis- 


tration—-Liens—A mortgage executed and registered contemporane- 
ously with a deed by the same parties to the same land, to secure 
the balance of the purchase price, is one act, giving the mortgagee 
a lien on the land described superior to that of a later executed and 
registered mortgage thereon. Allen v. Stainback, 75. 


. Same—Description—Reference to Prior Mortgage.—Where a mortgage 


is executed and registered contemporaneously, a reference in the 
former to a sufficient description in the latter makes it a part thereof, 
supplying any deficiency of the description therein. Jbid. 


. Same—Reference to Prior AMortgage—Notice.—A note secured by a 


mortgage, reciting that the note constituted a lien upon the lands, 
puts a subsequent mortgagor upon inquiry, and fixes him with notice 
as to the amount of the prior lien, and it does not lose its priority 
upon prior registration by the failure of the mortgage to recite it. 
Ibid. 


. Same—Omission to State Amount of Lien.—The omission of a prior 


registered mortgage to state the amount of the lien created by it 
cannot prejudice the rights of the holder of a second and later reg- 
istered mortgage, wherein is recited that this mortgage was subject 
to the first one. Jbdid. 


Deeds and Conveyances — AMfortgages — Probate — [Trregularities—Pre- 
sumptions—Statutes—The admission to registration of a mortgage 
raises a presumption that the probate was by the proper officer and 
regular, which has to be met by the evidence of a later registered 
mortgage claiming its invalidity: and Held further, the validity of 
the probate of the mortgage in this ease was established by C. S., 
sec. 33381, validating orders of probate by the clerk made prior to 
1 January, 1919. Jbid. 


Deeds and Conveyances—--Contracts—Timber Deeds—Euxtension Period 
—Registration—Notice.—A contract for cutting and removing timber 
growing upon lands given by the owner, with privilege of extension 
thereof upon certain conditions, when registered, is notice to subse- 
quent purchasers of the title of the conditions upon which the 
grantee or optionee of the extension period had acquired the right, 
and upon his performing them, according to the terms of the instru- 
ment, it is not required that he register the instrument under which 
he has extended the original term as against a subsequent purchaser 
of the title. Dill v. Reynolds, 298. 


Deeds and Conveyances—Descriptions—Mistakes—Correction—Courts. 
The court will correct, as a matter of law, the call in a deed for land 
from so many degrees “east” to that many degrees “west,” when it 
clearly appears from the other calls therein that this was the unmis- 
takable intent of the parties and the mistake is obvious. Elias v. 
Arthur, Td6. 
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DEFAULT. See Appeal and Error, 29. 
DELIVERY. See Carriers, 1; Vendor and Purchaser, 2; Corporations 4. 
DEMURRAGE. See Railroads, 8, 9. 


DEMURRER. See Courts, 1; Pleadings, 4, 7; Railroads, 2; Evidence, 81; 
Parties, 2; Actions, 4; Bills and Notes, 7; Taxation, 15. 


DESCENT AND DISTRIBUTION. See Trusts, 2. 
DESCRIPTION, See Deeds and Conveyances, 7, 12. 
DEVISE. See Estates, 1; Wills, 18, 16; Trusts, 5. 


DIRECTING VERDICT. See Intoxicating Liquors, 1; Vendor and Pur- 
chaser, 8; Contracts, 19. 


DISCONTINUANCE. See Waters, 3. 


DISCRETION. See Cities and Towns, 2; Taxation, 6; Constitutional Law, 
17; Municipal Corporations, 9, 18; Schools, 1, 8; Courts, 6, 7; Trusts, 1; 
Appeal and Error, 81; Trials, 1. 


DISCRIMINATION, See Constitutional Law, 11; Railroads, 10; Taxation, 14. 
DISMISSAL. See Appeal and Error, 19, 30. 

DISQUALIFICATION. See Wills, 4. 

DISTRIBUTION. See Commerce, 2. 

DISTRICTS. See Appeal and Error, 38; Schools, 8. 


DIVORCE. 

1. Divorce—Abandonment of Wife—Alimony—Appeal and Error—Find- 
ings of Fact—Conduct of Husband—Marriage.—The Superior Court 
judge, in allowing alimony to the wife pendente lite, under the pro- 
visions of C. S., sec. 1666, must find the essential and issuable facts 
and set them out in full for the purposes of the appeal, so that the 
Supreme Court may determine therefrom whether the order appealed 
from should be upheld, and his general and inconclusive estimate 
of such facts is insufficient; and where her action is for a divorce 
a mensa on the ground of abandonment, for that she was compelled 
to leave home by the conduct of her husband, the judge must find 
such facts that would justify her in law for so doing, at the time 
she left her husband, and those that occurred thereafter are insuf- 
ficient. Horton v. Horton, 332. 


2. Divorce — Marriage — Condonation, — Held, in a suit for divorce a vin- 
culo, condonation of the wife’s adulterous act is the forgiveness of 
the offense on condition that she will abstain from like offense there- 
after, and upon the condition violated, the original offense is revived. 
Blakely v. Blakely, 351. 


3. Same — Pleadings—Evidence—-Burden of Proof—Defenses—Actions.— 
Where the wife relies upon the condonation of her adulterous con- 
duct in defense to the husband’s suit for a divorce a vinculo, it is not 
required that the husband negative the defense of ccndonation in his 
complaint, but it is for the wife to allege and prove it, as an affirma- 
tive defense, Jbid. 
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4. Divorce — Venue — Husband and Wife—Alimony Without Divorce— 
Statute.—~-When the acts and conduct of the husband make the wife’s 
condition so intolerable and burdensome as to compel her to leave 
home and remain therefrom, and, after he has refused to contribute 
to her support, they eventually enter into a contract of separation, 
with an allowance to her of a certain sum of money to be periodi- 
cally paid, and then the husband breached his contract by refusal 
to pay, she may maintain her action in the county wherein she had 
been foreed to reside by the conduct of her husband, under the pro- 
visions of C. 8., secs. 1667, 1657. Rector v. Rector, 618. 


5. Same—Transfer of Causes—Removal of Causes—Motions—Procedure. 
Venue is not now a matter of jurisdiction of the courts, and when 
the suit has been brought in the wrong county, the defendant should 
therein move to have it transferred to the proper one, and failing 
therein, he will lose his right thereto. Jbid. 


DOWER. See Executors and Administrators, 2; Husband and Wife, 1; 
Courts, 5. 


DRAINAGE. See Waters, 1, 3. 

DRUNKENNESS. See Burglary, 4. 

DUE PROCESS. See Constitutional Law, 14, 25. 

EDUCATION. See Constitutional Law, 22; Statutes, 9. 

ELECTIONS. See Constitutional Law, 8, 22, 26; Statutes, 5; Schools, 3. 
ELOPEMENT. See Abduction, 1, 3; Husband and Wife, 3. 
EMERGENCY JUDGE. See Courts, 2. 

EMINENT DOMAIN. See Constitutional Law, 17. 


EMPLOYER AND EMPLOYEE. See Appeal and Error, 6; Railroads, 1, 2, 
6; Carriers, 11, 12, 16; Negligence, 4. 

1. Employer and Employee—Master and Servant—Negligence—Iinstruc- 
tions—Appeal and Error—Harmless £Lrror.—lIt is not the imperative 
duty of an employer to furnish his employee a safe place to work 
and safe appliances with which to perform the services required of 
him in a hazardous employment so as to make him, in effect, liable 
as an insurer, for he is only required to do so in the exercise of 
ordinary care; but an erroneous instruction in this respeet will not 
constitute reversible error when it is made to appear on appeal that 
the actionable negligence of the employer was not questioned on the 
trial, and no issue as to contributory negligence was submitted to 
the jury. Alurphy v. Lumber Co., T46. 


2. Employer and Employee—Instructions—Appeal and Hrror—Objections 
and Exceptions—Requested Instructions.—An exception to the charge, 
in an action to recover damages for a negligent permanent injury 
sustained by the plaintiff, will not be held for error on appeal upon 
the ground that the instruction too generally permitted a recovery 
for prospective damages without limiting them to the present cash 
value, or that he should have charged in a particular way, when he 
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had so charged in general effect, in the absence of a refused re- 
quested instruction, correctly and more particularly stating the prin- 
ciples applicable to the evidence. Jbdid. 


3. Employer and Employee—Master and Servant—Negligence—Exrplosives 
—NSafe Place to Work.—The employer is held to the highest degree 
of care in custody of dangerous explosives, such as dynamite, in 
regard to the safety for those employees whose work exposes them 
to such menace. The employer cannot delegate to another the duty 
imposed upon him to provide a reasonably safe place for employees 
to work in performing the duties of their employment, in release of 
his own liability, the degree of such care to be measured by the 
dangerous character of the article. The evidence in this case is 
sufficient for the determination of the jury of the defendant’s action- 
able negligence. Beal v. Coal Co., 754. 


ENDORSEMENTS. See Evidence, 35. 

ENDORSER. See Bills and Notes, 1, 2, 3. 

ENTIRETIES. See Estates, 2, 12; Husband and Wife, 2. 
ENTRY. See Estates, 9; Evidence, 20. 

EQUALITY. See Criminal Law, 17. 


EQUITY. See Mortgages, 4; Banks and Banking, 1; Landlord and Tenant, 
1; New Trials, 2. 


ESTATES. See Wills, 5, 16; Husband and Wife, 1. 

1. Hstates—Rule in Shelley’s Case—Wills—Devise—Heirs—Children.—A 
devise to the testator’s two sons for the term of their natural! lives, 
and, at the death of either of them, to their heirs, if any, and if at 
their death they leave no heirs of their body, then the lands to go to 
their nearest relatives, respectively: Held, the use of the words 
‘heirs or heirs of the body of the first takers,’ the two sons, is not 
to be taken in the sense of words of general inheritance under our 
canons of descent, but are construed in the sense of children, to 
whom the estate was limited in remainder, and the rule in Shelley’s 
case does not apply: and Held further, the words ‘nearest relatives 
of my two sons” are construed as their next of kin, carrying the 
estate to a restricted class of heirs of the first taker, taking them 
without the rule in Shelley’s case, and the two sons taking only a 
life estate, cannot make a valid conveyance of the fee simple. Fields 
ve. Rollins, 221. 


2. Hstates—Husband and Wife—Entireties—Right of Survivorship.—The 
right of survivorship exists between husband and wife in devises or 
conveyances of land to them in entirety, which, during the continu- 
ance of this estate, is not subject to execution for the debts of either, 
and this estate may not be severed without the conveyance of the 
sole title by the one to the other, and except by a divorce a vinculo. 
Turlington v, Lucas, 288. 


3. Same—Personal Property—Constitutional Law.—The common-law rule 
giving to the husband the actual or potential ownership of the sepa- 
rate choses in action belonging to his wife by reducing them into pos- 


INDEX. 847 


=< 


ESTATES—Continued. 


4, 


10. 


11. 


session, is now changed by the Constitution of 1868, St. Const., Art. 
X, sec. 6, giving to the wife the sole ownership of her separate estate. 
Ibid. 


Same.—The right of survivorship recognized as now existing between 
husband and wife as to lands held by them in entirety does not 
apply to personal property so held. Jbid. 


. Same—Mortgages—Ezecutors and Administrators —Where a husband 


and wife convey to a third person lands held by them in entirety 
and receive bonds from the purchasers, secured by a mortgage 
thereon for part payment of the purchase price, the bonds so received 
are regarded and dealt with as personal property to which the jus 
accrescendi is inapplicable; and where the husband then dies, one-half 
the value of such bonds goes to his administrator, or personal repre- 
sentative, and the other half thereof is the property of his wife. 
Ibid. 


. Same—Limitation of Actions.—The statute of limitations will not run 


against the estate of either the husband or wife in lands held by 
them in entirety, unless it is a bar to them both. Ibid. 


. Estates—Remainders.—An estate in remainder is an estate limited to 


take effect in possession immediately after the expiration of a prior 
estate created at the same time and by the same instrument. Power 
Co. v. Haywood, 3138. 


. Same—Contingent Remainders—Vested Interests—Statutes—Charitable 


Interests.—Upon an estate to W. during his life, and at his death 
to his eldest son, not then in esse, with residuary clause to testator’s 
children; upon the happening of the contingency of the birth to W. 
of a son: Held, the son takes upon his birth a vested interest, not 
depending upon his living longer than his father, and upon the falling- 
in of the life estate it descends, under our present canons of descent, 
to his next of kin, and does not fall within the residuary clause. 
C. S., sec. 1654; Rule 12; also Rules 1, 4, 5. Jbid. 


. Estate—Possibility of Reverter—Entry—Possession.—Where land is 


conveyed on certain conditions upon a possibility of reverter, only 
the grantor and his heirs, upon condition broken, can enter and revest 
the estate, and, such entry being a necessary condition subsequent, 
it cannot be otherwise conveyed or alienated. Blue v. Wilmington, 
321. 


Same—Judgment—Estoppel.—Where one ciaiming the possibility of 
reverter in lands from the original owner has brought action to estab- 
lish his right, and a final judgment has been rendered against him, 
upon demurrer, the judgment so rendered estops a grantee under 
him, claiming the same right, against the same defendants. Jbid. 


Same—Municipal Corporations--Deeds and Conveyances—Title—Fee 
Simple—Qualifications.—Where the citizens of a city subscribe the 
purchase price for lands to be used by the State as an encampment 
for white soldiers, and conveyance is made to the Governor and his 
successors for that purpose, but upon its cessation to be so used the 
title shall immediately become divested and “revert” to and vest in 
the board of aldermen of the city for the purpose of a public park, 
by this expressed ulterior disposition to the city in fee the principles 
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affecting a reverter can have no application, and the city in that 
event acquires the fee-simple title. The application of the principles 
upon which a case or qualified fee is held void, discussed by Clark, 
C. J. Ibid. 


12. Estates—Entirety—Husband and Wife—Debtor and Creditor—Home- 
stead—Constitutional Law.—An estate conveyed in entirety in fee to 
husband and wife is one to which the right of survivorship is appli- 
cable, the husband, during the joint estate, having the right of pos- 
session and to the rents and profits, though he is not entitled to a 
homestead therein as against the interest of the wife (C. 8., sec. 
1667), the title thereto vesting in the one on the death of the other, 
and not subject to execution for the debts of either during the con- 
tinuance of the joint estate. Holton v. Holton, 385. 


ESTOPPEL. See Clerks of Court, 7, 8; Mortgages, 4; Estates, 10; Landlord 
and Tenant, 2. 


EVIDENCE. See Carriers, 1, 10, 11; Appeal and Error, 10, 24, 25, 29, 35; 
Bills and Notes, 1, 3, 5; Clerks of Court, 6; Mortgages, 7; Courts, 1; 
Criminal Law, 1, 18, 16; Deeds and Conveyances, 3, 4; Instructions, 
1, 2; Principal and Agent, 1; Railroads, 1; Vendor and Purchaser, 4; 
Supreme Court, 1; Contracts, 4, 8, 10, 11, 15; Wills, 11; Trusts, 1, 10; 
Burglary, 4, 5; Actions, 8; Divorce, 3; Negligence, 3, 4, 6, 8; Abduc- 
tion, 1,8; Husband and Wife, 4; Experts, 1; Insurance, 8, 10; Corpora- 
tions, 12; Trials, 1; Intoxicating Liquors, 1, 2; Murder, 1, 4, 6; Munici- 
pal Corporations, 18; Schools, 8; Slander, 1. 


1. Evidence—Nonsuit.—The evidence must be taken most strongly in favor 
of the plaintiff for the purpose of defendant’s motion of a nonsuit 
and dismissal of the action. Mayo v. Martin, 1. 


2. Evidence—Burden of Proof—Orders—Defendant’s Possession of Evi- 
dence of Indebtedness.—The plaintiff agreed to accept the orders of 
defendant given on him to the latter’s employees, in goods, ete., evi- 
denced by ‘“‘plucks,” or brass checks, settlements to be made weekly 
between them, which the defendant failed to do. The defendant 
admitted that he had got from the plaintiff the merchandise accord- 
ingly, but claimed he had paid for them: Held, the possession by 
the defendant of these “plucks,’’ or brass checks, and produced at 
the trial, could only be considered by the jury as evidence of pay- 
ment. Ibid. 


3. Evidence—Nonsuit.—Upon a motion as of nonsuit upon the evidence, 
the evidence must’ be considered in the light most favorable to the 
plaintiff. Pettitt v. R. R., 9. 


4, Hvidence—Declarations of Witness-—Corroboration._—-Where the credi- 
bility of the testimony of a witness is impugned on a trial, either 
by proof of his bad character or his contradictory statements, or 
by contradictory testimony, or by cross-examinaticn tending to im- 
peach his veracity or memory, or by his relation to the cause or the 
party for whom he testified, it Is competent to corroborate and sup- 
port his credibility by evidence tending to restore confidence in his 
veracity and the truthfulness of his testimony; ancl such corroborat- 
ing evidence may inciude previous statements, whether near or re- 
mote, made either pending the controversy or ante litem motam. 
S. v. Bethea, 22. 
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EVIDENCE—Continued. 

5. Same—Witnesses—Relationship—Res Geste—Where the mother has 
testified in behalf of her son, on trial for murder, that the deceased, 
on the occasion, had followed her son into her home, cursing, and 
that she saw on him what looked like the handle of a gun, ete.; 
that she was in an adjoining room when the prisoner shot the de- 
ceased; that she told her husband at the time that the deceased was 
after the prisoner with a gun: Held, the relationship subjected the 
mother’s testimony to suspicion, if not to discredit, making compe- 
tent the admission of her evidence of her declarations made to her 
husband at the time; and upon the admission of this evidence, the 
testimony of others to like effect was also admissible, and its rejec- 
tion was reversible error, to the prisoner’s prejudice: Held further, 
it was competent as pars rei yesta, being spontaneous and springing 
out of the occurrence, and relating to the contemporaneous acts and 
language of the deceased. Jbid. 





6. Hvidence — Nonsuit — Negligence—Machinery.—Evidence in this case 
that plaintiff, an employee of the defendant cotton mill company, 
was uninstructed and inexperienced, and had his hand caught and 
injured by a concealed belt with sharp pins therein, rapidly revolving 
in a cylinder, to carry off lint cotton, which the plaintiff was required 
to clean at certain intervals of the day: Held, sufficient to take the 
case to the jury upon the issue of defendant's actionable negligence, 
and to refuse defendant's motion as of nonsuit. Hale v. Rocky 
Mount Mills, 49. 


7. Evidence—Corporations—Books—Sccondary Hvidence.—Upon an issue 
of plaintiff's fraud and deceit in this action in inducing the defend- 
ant to purchase stock on the former’s misrepresentation of the in- 
debtedness of a corporation: Held, parol testimony was unobjection- 
able as secondary evidence, when it was made to appear that the 
corporation's books did not disclose the amount of its indebtedness. 
Sanders v. Mayo, 109. 


8. Hvidence—Questions for Jury—Findings of Judge—Appeal and Error. 
Upon the denial of liability as a partnership by defendant for ferti- 
lizer sold and delivered, the evidence was conflicting as to whether 
it was purchased and used by the firm, or one of two members 
thereof, presenting an issue of fact to the jury: and Held, error for 
the judge, without the consent of the parties, to find that it was a 
partnership indebtedness and render judgment accordingly. Wood- 
land vw. Southgate, 116. 


9, Evidence — Written Contracts —— Parol Evidence.—Exception that the 
written contract is the best evidence of its contents is without merit 
when the parties to the action have admitted its terms and no dis- 
pute has arisen on the trial in respect to them. May v. Menzies, 144. 


10. Evidence—Trade—Custom.—Those whose knowledge of a custom in 
trade, from their own personal dealings and otherwise, are compe- 
tent to give testimony on the trial as to the established custom 
therein. Jbid. 


11. Same—Vendor and Purchaser—Contracts—Reasonable Time for Ac- 
ceptance—Presumptions.—Where a traveling salesman receives orders 
from a customer of his house, subject to its acceptance, without stat- 
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13. 


14. 


‘15. 


16. 


17. 


18. 


19. 


ing the time in which such right shall be exercised, the law presumes 
that a reasonable time therefor is given: and upon competent evi- 
dence as to what duration is reasonable, a question is presented for 
the determination of the jury. Jbdid. 


. Evidence — Written Contracts — Parol Evidence.—Matters resting in 


parol leading up to the execution of a written contréct are considered 
as merged in the written instrument, and may not contradict or vary 
its terms. Overall Co. v. Hollister Co., 208. 


Same—Condition Precedent.—The rule excluding parol evidence that 
contradicts or varies a written contract into which it has merged 
does not apply, when it tends to show a condition precedent to the 
effectiveness or the operation or binding effect of the written instru- 
ment. Jbid. 


Same—Appeal and Error—Prejudice—New Trials.—he purchaser of 
goods gave the salesman of the vendor a written order therefor, and 
offered evidence tending to show that it was agreed that the written 
instrument should be effective only if he could countermand in time 
an order for like goods he had theretofore given another concern, 
which he had been unable to do: Held, sufficient as tending to show 
a condition precedent to the effectiveness of the written instrument, 
and its exclusion by the trial court was reversible error. Jbid. 


Evidence—Excantination Before Trial—Statutes.—It is competent for a 
party who has been examined under the provisions of the statutes 
before the trial of the cause, at the instance of the adverse party, 
to introduce the testimony so taken as evidence in his own behalf 
at the trial. C. 8., sees. 900, 901, 902. Beck v. Wilkins-Ricks Co., 210. 


Same—Definition of Promise--A promise is a declaration by any per- 
son of his intention to do, or to forbear from doing, anything, at the 
request or for the use of another; and a proposal when accepted 
becomes a promise. Ibid. 


Evidence—-Declarations—Requisites—Ante Litem Motam—Boundaries. 
In order that unsworn declarations may be. received upon the trial 
as evidence of the true location of a contested private boundary in- 
volving title, it is required that they must have been made ante litem 
motam, by a declarant who was disinterested when they were made, 
and who was dead at the time of trial; and to be eccmpetent as ante 
litem motam, they must have antedated the time when the dispute 
had arisen, as well as that of action commenced. Tripp v. Little, 215. 


Evidence—Declarations—Iinterest.—Evidence that a declarant on ques- 
tion of boundary is a relative of one of the owners will not affect 
the competency of his declarations, the disqualifying interest being 
of a necessary or proprietary nature. Ibid. 


Evidence—Declarations—Trespass—Title. —It is not objectionable, as 
unsworn declarations of the absent tenant, for the plaintiff in claim 
and delivery to testify, in his action against the landlord for the 
possession of the tenant’s share of the crop, that the tenant had 
assigned his.share to him for the support of his children, it being 
competent té6 show how he had acquired the title thereto. Branch 
vw. Ayscue, 219. 
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20. Hvidence—Book Entries.—A party to an action may not show unveri- 
fied entries of credit in his behalf on his own books involved in a 
disputed account, the same not falling within the intent and meaning 
of ©. S., secs. 1786, 1787, 1788, especially when it has not been made 
to appear that the person having made them is dead or cannot be 
had to give his sworn statement of the transaction. Jbid. 


21. Same—Appeal and Error—Prejudice—New Trials.—The erroneous ad- 
mission of book entries in this case is held for reversible error, being 
material to the principal issue in the cause, and prejudicial to ap- 
pellants. Jbid. 


22. Evidence—Instructions—Appeal and Error.—This action presents the 
issue as to whether the plaintiffs were entitled to take cash for theiv 
stock in the defendant corporation absorbed by its codefendant, 
under offer to sell by the one and acceptance by the other by respec- 
tive resolutions of each, in evidence and undisputed, giving the 
plaintiffs this option, with further evidence that the plaintiffs had 
elected to take cash for their shares of stock so absorbed: Held, 
the plaintiffs’ testimony that they had elected to take the cash was 
material and relevant to the issue, and properly admitted in evi- 
dence; and, there being no conflicting evidence as to their right to 
make this selection, an instruction to that effect was not erroneous. 
Way v. Transportation and Storage Co., 224. 


23. Hvidence—Questions for Jury.—In this action to recover upon a note 
given for balance of a stock of goods: Held, upon establishing the 
defense of fraud, the question was for the jury, and the judgment 
below adjusting the relative claims of the parties, as to the cash 
payment and the evidently increased value of the merchandise from 
date of purchase, was a proper one. Harvey v. Hughes, 236. 


24. Evidence — Nonsuit—Title to Lands—-Inheritance.—Upon defendant’s 
motion to nonsuit, the evidence will be construed in the light most 
favorable to the plaintiff, and where the defendant is in possession 
of the lands in controversy and plaintiff has shown title thereto by 
possession and by. inheritance, through successive ancestors, for a 
long period of time, the defendant’s motion as of nonsuit is properly 
denied. Sorrell v. Stewart, 237. 


25. Hvidence—Character—Ezpert Witnesses—Skill—_Where a physician, a 
witness for plaintiff on the trial in a personal-injury case, has been 
attacked, on cross-examination of the defendant, as to his truthful- 
ness and skill, it is competent for the plaintiff to prove his general 
character and his ability as a physician and surgeon by other medical 
expert witnesses. Belshe v. R. R., 246. 





26. Evidence—False Arrest—Malicious Prosecution—Instructions—aA ppeal 
and Error—Reversible Error.An instruction in an action of false 
arrest and malicious prosecution, that if the defendant in the civil 
action believed the plaintiff therein was the person guilty of the 
larceny, then they should also find that the defendant was not actu- 
ated by malice in causing the arrest, constitutes reversible error in 
the judge expressing his opinion, upon the evidence, as the existence 
of malice may exist, independent of probable cause, and upon the 
evidence the jury’ may find the one and not necessarily find the other. 
Turnage v. Austin, 266. 
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27. Same—Presumptions—Requests for Instruction.—In an action of false 
arrest and malicious prosecution, plaintiff’s exception to the judge’s 
charge for failure to instruct the jury that their finding the absence 
of probable cause would be prima facie evidence of malice, requiring 
the defendant to satisfy the jury that the prosecution was not actu- 
ated by malice, is untenable, in the absence of a special request to 
that effect. Jbid. 


28. Same—Termination of Criminal Action—-Questions for Jury.—In order 
to recover in an action of false arrest and malicious prosecution, 
the criminal action, the basis of the civil one, must have terminated, 
which is a question for the jury in cases of uncertainty or doubt. 
Ibid. 

29. Hvidence—Nonsuit—Trials—Questions for Jury—-Parinership—Vendor 
and Purchaser—Instructions._-Defendant's motion as of nonsuit, 
upon the evidence introduced at the trial of the cause, is properly 
denied, though the evidence is circumstantial, if the plaintiff's evi- 
dence, taken collectively, is more than a scintilla tending to establish 
the plaintiff's demand; and upon conflicting evidence the issue is for 
the determination of the jury; and in this case held there was more 
than a scintilla of evidence tending to show the Habiiity of an alleged 
partnership, for goods sold and delivered to it through one who 
purchased for himself, but in the name of the defendant partner- 
ship, denying liability. The court’s instruction is approved. Han- 
cock v. Southgate, 278. 


30. Same—Judgments—Statutes.—Where, in an action against a partner- 
ship, service of summons has been made on some of the partners but 
not all, upon a verdict in plaintiff's favor, a judgment is properly 
entered binding upon the partnership’s joint property, and upon the 
individual members served, but not individually upon those not so 
served with process. C. S., 497 (1). Jbdid. 


31. Evidence—Demurrer—Criminal. Law.—Where a defendant in a crimi- 
nal action desires to except to the sufficiency of the evidence to con- 
vict him, his excepting, under our statute (C. 8S., 4643), at the close 
of the State’s evidence, and upon the overruling of his motion to 
nonsuit, excepting at the close of all the evidence, brings his excep- 
tion, to the Supreme Court on appeal, upon the sufficiency of the 
entire evidence to convict, and is the proper procedure for that pur- 
pose. NS. v. Kelly, 865. 


32. Evidence—Nonsuit—Trials—Upon defendant’s motion to nonsuit, the 
plaintiff’s evidence should be construed in the light most favorable 
to the plaintiff, and any legal evidence introduced at the trial to 
support his demand is for the jury to pass upon and determine. 
Allgood v. Ins. Co., 415. 


33. Hvidence — Instructions—Trials—Interested Witnesses—Credibility of 
Hvidence.—An instruction that the jury should scrutinize the evi- 
dence of defendant in a criminal action, and that cf his near rela- 
tions, tending to show an alibi at the time he was charged with the 
commission of the offense, but should they find this evidence is 
entitled to be believed, they would “have a right” to accept it, and 
to give it the same weight as they would give the testimony of a 
disinterested witness, is held not erroneous, though the word “duty” 
to accept it would be in better form. S. v. Barnhill, 446. 
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34. Evidence — Maps — Illustrations — Witnesses — Attorney and Client— 
Criminal Law—Robbery.—A witness may illustrate his testimony as 
to objects and their relative position material to the inquiry, by a 
map made by another than himself, when he testifies to the accuracy 
of the map in relation to his evidence, and directly of matters within 
his own knowledge, and the map is confined to this purpose and 
excluded as substantive evidence; and an attorney under a like 
restriction may in like manner illustrate his argument by drawing 
a diagram on the floor before the jury. S. v. Hee, 473. 


35. Evidence — Indictment — Witnesses — Endorsement—Criminal Law.— 
Where two bills of indictment have been drawn for the same offense 
at different terms, and one of them has been ignored by the grand 
jury, but the other returned ‘a true bill,’ it was competent for the 
State to show by endorsement on the indictment being tried that the 
names of additional witnesses appeared thereon. Ibid. 


36. Evidence— Witnesses—Opinion—Facts at Issue—Questions for Jury.— 
The opinion of a nonexpert witness is generally restricted to proof 
of facts within his personal knowledge; and this does not permit 
him to express his opinion concerning matters which the jury are 
required to decide. Hill v. R. R., 475. 


37. Same — Expert Witnesses — Negligence—Carriers—Railroads.—An ex- 
pert witness may only testify his opinion, within the confines of his 
professional experience, upon a supposititious statement of facts if 
found by the jury to exist upon the evidence, and where common 
carriers are sued for damages caused by their alleged negligence to a 
shipment of a carload of mules, while in transitu, he may not testify 
that, from their condition after the arrival of the shipment, as he 
then saw them, the damages were caused by exposure to the weather, 
or that the mules which had pneumonia had been so exposed, these 
questions being of facts in issue for the jury to decide, and incom- 
petent as expert opinion. Ibid. 


38, Evidence—Motions—Nonsuit.—Upon a motion to nonsuit plaintiff, the 
evidence will be considered in the light most favorable to him. Par- 
lier v. Miller, 501. 


39, Evidence — Deceased Persons — Statutes—Transactions—Parties—Ad- 
verse Interests—Executors and Administrators—Bills and Notes— 
Negotiable Instruments.—In an action to recover upon a note against 
the personal representative of a deceased person, and others whose 
names appear thereon as joint principals, the admission in the plead- 
ings that the others whose names appeared on the instrument as 
makers were in fact but sureties thereon, is incompetent as being 
a personal transaction, etc., with a deceased person, C. S8., 1795, it 
being in the interest of those thus claiming it, and against that of 
the deceased; and these interests being conflicting, the fact that 
they were all parties defendant does not vary the rule. Rudisili 
v. Love, 524. 


40. Evidence — Nonsuit — Waiver — Appeal and Error.— The defendant 
waives his right to insist on his motion as of nonsuit after the close 
of plaintiff’s evidence, by the introduction of his evidence in defense. 
Satterthwaite v. Davis, 566. | 
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41. Hvidence—Deceased Persons.—Where an attorney for a deceased per- 
son has testified in behalf of the estate of transactions between his 
client and himself, it is competent for the plaintiff, having testified 
that she had shown the attorney all telegrams she had received 
from the deceased, to introduce in evidence a telegram materially 
bearing upon the fact at issue, and contradictory of the evidence 
of the attorney, when properly confined to that purpose. Tbid. 


42. Same — Appeal and Error — Instructions — Presumptions — Record.— 
Where the testimony excepted to is competent for a certain purpose, 
it will be presumed that the instructions of the trial judge properly 
confined it thereto, when the charge is not sent up in the record on 
appeal. Jbdid. 


43. Hvidence—Deceased Persons—Statutes—Transactions-—Letters—Hand- 
writing.—Where the widow of her deceased husband seeks in her 
suit to set aside an agreement ,f separation given upon considera- 
tion, and to dissent from his will, and it is controverted as a material 
matter whether they were reconciled before his death and lived to- 
gether in the marital relations, letters received from her husband 
by others bearing thereon may be identified by the plaintiff as 
in the handwriting of the deceased, and introduced in evidence. C. S., 
1795. Ibid. 


44. Evidence—Issues—Burden of Proof—Questions for Jury—Railroads— 
Fires—Negligence.—Upon conflicting evidence as to whether defend- 
ant railroad company’s train, in passing the plaintiff’s premises 
adjoining the right of way over which it passed, set aflre and de- 
stroyed the plaintiff’s dwelling, the finding of the fact by the jury 
that the fire was caused by sparks from the train is only sufficient 
evidence upon which the jury may find the issue of negligence in the 
plaintiff’s favor, and does not relieve him of the burden to establish 
the issue of negligence by a preponderance of the evidence. McDowell 
v. R. R., 571. 


45. Same—Instructions—Where the burden of the issue remains upon the 
plaintiff to show the negligence of the defendant railroad company 
in causing him damage by setting fire to his property by the passing 
of its train, with a defective spark-arrester, it is reversible error 
for the trial judge to charge the jury that if they found the fire 
was caused by sparks from the defendant’s locomotive, the burden 
of the issue would shift to it to disprove its negligence as the cause 
of the damage, the plaintiff's evidence being sufficient only to sustain 
a verdict on the issue, if rendered in the affirmative. Jbid. 


46. Same—Constitutional Law—Trials by Jury—Substantial Rights —The 
rules of law as to the burden of proof between the parties to litiga- 
tion respecting damages to property resulting from negligence is 
one of substantial right guaranteed by the Federal Constitution, and 
more emphatically by our State Constitution, Art. I, sec. 19, requiring 
“that in all controversies at law respecting property the ancient mode 
of trial by jury is one of the best securities of the rights of the 
people, and ought to remain sacred and inviolable.” Jbid. 


47. Same—Instructions—Appeal and Error.—Where there is evidence in 
plaintiff's behalf, and per contra, that sparks coming from defend- 
ant’s passing locomotive set fire to and destroyed his dwelling, in his 





INDEX. 855 





EVIDENCE—Continued. 
action to recover damages for the railroad’s negligence therein, the 
trial judge should instruct the jury properly upon the law as to the 
burden of the issue, and an instruction that the burden of proof of 
the issue would shift to the defendant should they find the plain- 
tiff’s evidence to be true, is reversible error. Jbid. 


48. Evidence—Boundaries—Declarations—Interest—Ante Litem Motam.— 
Declarations bearing upon the true placing of dividing lines in con- 
troversy in an action between adjoining owners of lands are com- 
petent if made by a disinterested declarant, since deceased, ante litem 
motam-—i. e., before the controversy arose resulting in the suit, and 
in such case the lapse of time is not always controlling. Randolph 
v, Roberts, 621. 


49. Same—-A fidavits—A dispute between a deceased declarant, a prede- 
cessor in title, and a witness at the trial, concerning the location of 
a fence line between them, when not bearing upon the location of 
a divisional line, between the present owners, the subject of the 
action, is not such interest on the part of the witness as will exclude 
his testimony of the declarations from the evidence; and this posi- 
tion is not changed merely because the declaration had been made 
by affidavit. Ibid. 


EXAMINATION. See Evidence, 15. 


EXECUTION. See Corporations, 10; Pleadings, 13. 

Execution Against the Person — Assault — Issues—Verdict—Pleadings.— 
The complaint in an action for damages alleged that the defendant 
did “unlawfully, wilfully and maliciously” commit an assault upon 
the plaintiff, with pistols, to his great hurt and injury, and the ver- 
dict of the jury established the fact that the assault was wrongful 
and unlawful, assessed the damages, excluding recovery of punitive 
damages: Held, upon the return of the execution against the defend- 
ant’s property unsatisfied, execution against his person could not be 
issued in the absence of evidence sustained by the verdict, that the 
assault was wilful and malicious, and the answer of the first issue, 
that the assault was wrongful and unlawful as “alleged in the com- 
plaint,”’ is insufficient for the purpose. Coble v. Medley, 479. 


EXECUTORS AND ADMINISTRATORS. See Wills, 1, 2, 3, 4; Estates, 5; 
Evidence, 389. 

1, Hrecutors and Administrators—Deeds and Conveyances—NSales—Pur- 
chaser — Fraud — Irregularities—Instructions.—The presumption is, 
eertainly after the long lapse of years, in favor of the validity or 
regularity of a deed made by a mortgagee of the deceased owner of 
lands to the administrator who became the purchaser at the mort- 
gage sale individually, and received the surplus as administrator 
and accounted for it to the clerk in his final settlement of the estate; 
and the burden of showing any irregularity in the execution of the 
power of sale being upon the heirs at law, whose action is to declare 
the sale void, a peremptory instruction of the judge to answer the 
issue in their favor is reversible error. Jessup v. Niwvon, 100. 


2. Same—Heirs—Creditors—Homestead—Dower.—Where the deed of a 
mortgagee in executing the power of sale to the administrator of 
the deceased owner, who became the highest bidder, individually, 
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recites that the widow’s dower and homestead had been reserved, 
and it is found as a fact by the verdict that the price was a fair 
one, and that nothing was done by him at the sale to suppress or 
chill the bidding, and it appears that as administrator he had re- 
ceived and accounted for the surplus without objection from the 
creditors of the estate, who received only a proportionate and less 
amount of their claims: Held, the reservation from the sale and 
deed made in pursuance thereof, of the dower and homestead ex- 
emptions, was not an irregularity of which the heirs at law could 
complain; and a peremptory instruction in their favor in their action 
to set aside the sale for irregularity or fraud was reversible error. 
Ibid. 


3. Same—Statute of Limitations —Held, under the evidence in this case, 
if was reversible error for the court to inStruct the jury that the 
plaintiff's cause of action was not barred by the ter.-year statute of 
limitations. Jbid. 


EXECUTORY CONTRACTS. See Bills and Notes, 8. 
EXEMPTIONS. See Statutes, 7. 


EXPERT TESTIMONY. See Evidence, 25. 
Ewperts—Evidence—Findings—Appeal and Krror—Objections and Excep- 
tions.—When upon the trial a witness is apparently an expert upon 
the testimony he has given, the appellant may not sustain an excep- 
tion to the evidence he has given on the ground that the judge had 
not found him to be an expert, it being required that he should 
have requested the judge to rule thereon. Ramsey v. Oil Co., 739. 


EXPLOSIVES. See Employer and Employee, 3; Negligence, 8. 
EXPRESS COMPANIES. See Carriers, 14; Taxation, 11. 


EXTENSION. See Bills and Notes, 2; Deeds and Conveyances, 11; Appeal 
and Error, 31. 


FEDDPRAL COURTS. See Removal of Causes, 1. 
FEDERAL EMPLOYERS’ LIABILITY ACT. See Railroads, 7; Carriers, 12. 


FEDERAL STATUTES. See Carriers, 6; Commerce, 1: Intoxicating 
Liquors, 4. 


FEES. See Courts, 5. 

FEE SIMPLE. See Estates, 11; Constitutional Law, 12; Wills, 17. 
FEE TAIL. See Wills, 17. 

FELONY. See Criminal Law, 9. 


FINDINGS. See Appeal and Error, 1, 10, 40; Evidence, 8; Instructions, 2: 
Divorce, 1; Experts, 1. 


FIRES. See Carriers, 9; Insurance, 2; Evidence, 44. 


FRAUD. See Deeds and Conveyances, 1, 2, 3; Executors and Administra- 
tors, 1; Pleadings, 4,5; Vendor and Purchaser, 4, 5; Bills and Notes, 4; 
Contracts, 8, 16; New Trials, 2; Removal of Causes, 1. 
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FREIGHT. See Carriers, 9. 
GOOD FAITH. See Municipal Corporations, 18. 


GOVERNMENT. See Constitutional Law, 17. 
Government—Municipal Corporations—Cities and Towns—Streets—State 


Highways—Agencies.—When a new governmental agency is estab- 
lished by statute, it takes control of the territory and affairs over 
which it is given authority as a governmental agency of the State 
to the exclusion of other governmental instrumentalities, and when 
the board of aldermen of a town, in the exercise of its statutory 
power, assesses the owners of land adjoining a street improved, the 
fact that a State highway extends through the corporate limits does 
not deprive the municipality of its excluSive contro] over its streets, 
or relieve it of its duty of improving and keeping them in repair.— 
Gunter v. Sanford, 453. 


GRAND JURY. See Criminal Law, 10. 


GUARANTOR. See Bills and Notes, 1. 


HABEAS CORPUS. See Appeal and Error, i, 2. 
1. Habeas Corpus—Husband and Wife—Custody of Children — Where the 


to 


i) | 


husband and wife are living in a state of separation, without divorce, 
the Superior Court has jurisdiction to award the custody of the 
ininor children of their marriage to either the husband or the wife 
for such time, under such provisions, restrictions and directions as 
will, in the opinion of the court or judge, best promote the interest 
and welfare of the children, and retain the cause, and thereafter 
annul, vary or modify the same on good cause shown. C. S8., 2241. 
Clegg v. Clegg, 28. — 


. Same—Courts—Jurisdiction—Juvenile Courts.—The jurisdiction of the 


Superior Court or judge thereof in habeas corpus proceedings be- 
tween husband and wife, living apart without divorce, where the 
eustody of the minor children of their marriage is claimed by each 
of them, is not ousted or interfered with by the jurisdiction given 
by statute to the juvenile court. Jbid. 


. Habeas Corpus—Husband and Wife—Custody of Chlidren.—While as 


a general rule and at common law the father has prima facie the 
paramount right to the control and custody of his minor children 
until they arrive at age, the mother, in habeas corpus proceedings 
against her husband, may be allowed the superior claim when both 
are equally worthy and it is shown that the welfare of their chil- 
dren requires it. Jbdid. 


. Same—Appeal and Hrror.—When the Superior Court judge has entered 


judgment in habeas corpus proceedings between husband and wife, 
and has found the facts upon which his judgment was based, and 
both parties appeal, the Supreme Court, in its sound legal discretion, 
may review the judgment, and affirm, reverse or modify it. Jbid. 


. Same—Nonresident Wife—Jurisdiction—Bond—Apportionment of Cus- 


tody of Children.—Upon the wife’s petition in habeas corpus it was 
made to appear that she and her husband were living apart by 
mutual consent, but not divorced, when she carried the minor chil- 
dren of their marriage to live with her in Virginia, from which 
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place the husband surreptitiously took them back to his home in 
this State. Each were equally worthy to have their custody and 
control, and the welfare of the children was equally safeguarded: 
Held, proper to order a division of the time of the children between 
the parents, with full right of each to visit and associate with them 
when living with the other, requiring of the wife a bond in a certain 
sum, conditioned upon her not taking the children out of the State 
and complying with the order of the court, made payable to the 
State of North Carolina, and filed with and approved by the clerk 
of the Superior Court, the cause retained to be further determined 
on change of conditions properly established. Jbid. 


6. Same—Appeal and Hrror—Costs.—On this appeal from the judgment 
of the Superior Court judge in habeas corpus proceedings, brought 
by the wife against her husband for the control and custody of the 
minor children of their marriage, the costs of the appeal and hearing 
are taxed against the respondent, with order that the cost in the 
lower court be made out and judgment entered by the clerk thereof. 
Ibid. 


HANDWRITING. See Evidence, 43. 


HARMLESS ERROR. See Appeal and Error, 5, 24; New Trials, 1; Instruc- 
tions, 6; Employer and Employee, 1. 


HEARINGS. See Injunction, 3. 
HEIRS. See Executors and Administrators, 2; Estates, 1. 


HIGHWAYS. 

1. Highways—Counties—statutes—Repeal-—Agencies for Relocating High- 
ways.—Construing the various statutes comprising the road laws of 
Lenoir County, held those of 1907 were repealed by the Public-local 
Laws of 19138, ch. 46, and the later act was modified to the extent 
subsequent statutes were in conflict with any of its provisions, leay- 
ing in force and effect section 18, requiring, for the change or relo- 
cation of a highway, the matter be referred to the county superin- 
tendent of roads and the patrol superintendent, who shall make re- 
port to the board of county commissioners for their action, and held 
that this procedure must be followed, leaving no other course dis- 
cretionary with the board of commissioners. Parks v. Comrs., 490. 


2. Same — Statutory Powers — Diserctionary Powers.—Where a county 
road law provides that certain officials or agents of the county shall 
go upon the lands for the purpose of relocating a county highway, 
and make recommendation for the action of the county commis- 
Sioners, giving the owner of the lands sixty days to file his petition 
for the ascertainment of his damages, with right of appeal to the 
courts, ete., no notice of the entry by the county’s agents upon the 
lands is required to be given the owner, and he must proceed, if he 
so desires, by petition, within the time limited by the statute for the 
ascertainment of his damages for the relocation of the highway on 
his lands. Jbid. 


3. Highways — Relocation—Statutes—-Damages—Notice—Local Boards— 
Courts.—Notice must be given to the owner of land for the assess- 
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ment of damages claimed by him in accordance with a statute, for 
the relocation of a highway thereon, before final determination 
thereof by the local board to which the statute refers it. Jbdid. 


HOMESTEADS. See Executors and Administrators, 2; Estates, 12. 
HOSPITALS. See Trusts, 14. 
HOTELS. See Sunday, 38. 


HUSBAND AND WIFE. See Habeas Corpus, 3; Estates, 2, 12; Trusts, 1; 
Divorce, 1, 4; Abduction, 1, 3; Criminal Law, 18. 
1. Husband and Wife—Dower—Estates—Contingent Remainders.—Under 
a devise to testator’s daughter and son, equally, and in the event of 
either dying without issue, then the whole estate to the other, with 
ulterior contingent limitations over, upon the death of the son, his 
widow is entitled to dower in his lands, he having been seized thereof 
during coverture, with the possibility of a child of the marriage 
taking by descent. Pollard v. Slaughter, 92 N. C., 72, cited and ap- 
plied. Allen v. Saunders, 349. 


2. Husband and Wife—Estates by Hntirety—Title—Alimony—Statutes— 
Courts—Judgments—Orders.—Where husband and wife own land by 
entireties, the rents and profits of the husband therein may be 
charged with the support of the wife and the minor children of the 
marriage upon his abandonment of her, under the provisions of 
Cc. S., 1667, and for her counsel fees by chapter 123, Public Laws 
of 1921, in these proceedings; and to enforce an order allowing her 
alimony and attorney’s fees, according to the statutes, a writ of 
possession may issue (C. 8., 1668) to apply thereto the rents and 
profits as they shall accrue and become personalty; and an order 
for the sale of land conveying the fee-simple title for the purpose of 
paying the allowance is erroneous. Holton v. iZolton, 354. 


3. Husband and Wife—A bduction—Elopement—Criminal Law—Statutes. 
In order to constitute the offense of abducting or eloping with a 
married woman, C. S8., 4225, the seduction by the male may be 
accomplished by insistent persuasion under which the woman yields 
her consent to be earried away from the house of her husband by 
the defendant charged therewith and living with him in adultery; 
and the defense that the woman in the course of his scheme had 
yielded herself before the abduction is untenable when it is shown 
that the wife had not thus yielded herself to any other man than 
the defendant. S. v. Hopper, 405. 


4. Same—Innocence or Chastity of Wife—Evidence—Supported Testi 
mony.—The provision of C. 8., 4225, that no conviction of abduction 
or eloping with the wife of another may be had on the unsupported 
testimony of the wife as to her virtue, is complied with when the 
testimony of the wife is supported by evidence of others as to her 
previous good character. Ibid. 


IMPROVEMENTS. See Constitutional Law, 4; Municipal Corporations, 12. 
INDEBTEDNESS. See Evidence, 2. 

INDEMNITY. See Appeal and.Error, 24. 

INDICTMENT. See Criminal Law, 5, 9, 19; Evidence, 35. 
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INHERITANCE. See Evidence, 24. 


INJUNCTION. See Appeal and Btror, 28; Constitutional Law, 20. 
1. Injunction—Schools—Tazxation.—Where, in an action of the citizens, 


it appears from the findings of the judge, upon the evidence, that 
the county board of education and superintendent of public instruc- 
tion had temporarily arranged to divide the attendance of children 
of this and another such district between the schoolhouses of each, 
and that a substantial issue has been raised as to legality of this 
arrangement, an order continuing the preliminary xestraining order 
to the hearing is a proper one, to be vacated only when the defend- 
ants may have complied with the requirements of the law. Cain v. 
Rouse, 175. 


2. Injunction—Issues—Material Facts—Questions for Jury.—An order to 


restrain the sale under a purchase-price mortgage of a lot of land 
for industrial purposes, upon proper affidavits, tending to show that 
a railroad siding thereon was a part of the consideration and that 
the plaintiff was damaged by the acts of the defendant in depriving 
the plaintiff of this benefit, should be continued to the hearing to 
determine the amount actually due the defendant mortgagee. Johiwz- 
son u. Jones, 2385. 


3. Injunction—Grist Mills—Statutes—Dissolution of Temporary Restrain- 


ing Order—Trial Hearing.—Ordinarily, in cases relating to the estab- 
lishment and maintenance of grist mills, the remedy given by statutes 
must be pursued when their provisions apply, but in the present 
case, it appearing that though the plaintiff’s land has been tres- 
passed upon, the principal damage complained of is caused by the 
erection and maintenance of a dam to operate a grist mill by de- 
fendant on his land, and the restraining order heretofore issued will 
be dissolved without prejudice to the relief demanded, should the 
demand be renewed upon the establishment of the fects in plaintiff's 
favor at the final hearing, in view of the harm that may otherwise 
presently come to the defendant and the community which the de- 
fendant’s grist mill now serves. Hinsland v. Kinsland, 759. 


INSPECTION. See Vendor and Purchaser, 1. 
INSTRUCTIONS. See Appeal and Error, 3, 4, 9, 12, 18, 19, 26; Carriers, 


3 


1, 11; Iexecutors and Administrators, 1; Intoxicating Liquors, 1; Negli- 
gence, 2; Vendor and Purchaser, 3; Contracts, 4, 8, 19; Evidence, 22, 
26, 27, 29, 33, 42, 45, 47; Burglary, 3; Criminal Law, 3, 12, 17; Em- 
ployer and Employee, 1, 2; Mortgages, 10. 

. Instructions — Requests for Instructions — Evidence —- Assumption of 


Fact.—A request for instruction that assumes as a fact an issuable 
question is properly denied. Hubbard v. Brown, 97. 


. Instructions—Jury—Belief of Evidence—-Findings of Fact—Criminal 


Law.—The verdict of a jury must not be solely based upon their 
belief of the evidence on the trial, but upon their findings of fact 
therefrom, and in criminal cases, beyond a reasonable doubt. WS. v. 
Loftin, 205. 


. Same—Appeal and Error—New Trials.—The Court disapproves again 


an instruction for the jury to render their verdict upon their belief 
of the evidence, and where the evidence is conflicting, this instruc- 
tion will be held for reversible error. Jbdid. 
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4. Instructions—Conflicting—Appeal and Hrror—New Trials.—An instruc- 
tion upon the evidence that is conflicting upon material points is 
held to be reversible error. Byrd v. Hicks, 242. 


5. Same.—The mortgagee, resisting the foreclosure of the mortgage, 
_ pleaded and introduced evidence to show that the mortgagor had 
agreed to cancel several notes thereby secured upon being repos- 
sessed and Seized of the lands; and there was further evidence that 
a new party, made to the proceedings, had been duly served with 
summons and had failed to plead or appear at the trial: Held, an 
instruction to find for defendant upon his reconveying the lands, 
and an instruction requiring him upon appropriate findings of the 
jury to pay off the note he had acquired from the plaintiff, are 
conflicting upon a material matter, upon which a new trial will be 
ordered on appeal. IJbid. 


6. Instructions —- Damages — Negligence — Appeal and Hrror — Harmless 
HKrror.—in an action against a railroad company to recover damages 
for a personal injury, a charge otherwise unexceptionable will not 
be held for reversible error to the defendant’s prejudice for the use 
of the words, upon the measure of damages allowing a recovery, 
“for the reasonable present value of the diminished earning capacity 
forever,” it being the apparent endeavor of the judge, taken in con- 
nection with other portions of the charge, to impress upon the jury 
that plaintiff could not recover for the entire difference caused by 
the injury, but only the present value of such difference so caused, 
it appearing from the charge, considered as a whole, that any juror 
of average intelligence must have understood the application of the 
proper instructions, and that recovery was not permitted for all 
time to come, or that the injury was permanent, or otherwise. 
Belshe v. R. R., 246. 


7. Instructions—Statutes—Evcpression of Opinion.—It is not required by 
©. S., 564, that the judge intimate in the direct language of his charge 
his opinion of whether, upon the evidence, a fact is fully or suffi- 
ciently proved, and if such intimation is reasonably inferred from 
his manner or his peculiar emphasis of the evidence, or in his pre- 
sentation thereof or his form of expression, or by the tone or general 
tenor of the trial, giving advantage to the appellee thereby, such 
as to impair the credit which might otherwise, under normal con- 
ditions be given by the jury to the testimony, it comes within the 
prohibition of the statute, and a new trial will be ordered on appeal. 
S. v. Hart, 582. 


8. Instructions—Prayers for Instructions—Rules of Court—Appeal and 
Error.—it is within the sound discretion of the trial judge to give 
or refuse a prayer for special instruction not signed by the attorneys 
tendering it, as required by the statute. C. 8S., 565. Bank v. Smith, 
635. 


9. Instructions—Appeal and EHrror—Obdjections and Haceptions.—An iso- 
lated paragraph of the charge of the court will not be held for re- 
versible error, if considered with the other portions of the charge, 
the jury must have understood the correct principles of law in rela- 
tion to the evidence. Beal v. Coal Co., 754. 
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INSURANCE. 

1. Insurance, Fire—Policies—Contract—Principal and Agent—Waiver.— 
Where a clause in a fire insurance policy provides that it is upon 
condition of unconditional and sole ownership of the property in- 
sured, and the agent writing the policy is aware of the fact that it 
was owned by the insured and certain others whose names do not 
appear therein, the knowledge of the agent will be imputed to the 
insurer, and the provision will be deemed as waived by it. Ins. Co. 
vy. Lumber Co., 269. 


2. Same—Fires—Negligence—Tort-Feasor—Subrogation---Parties.— W here 
the property insured has been destroyed by the negligence of a third 
person, and the insurer has paid the loss, it is subrogated to the 
right of the insured and has a right of action against the tort-feasor, 
and the defendant may not set up any defense that the insurer may 
have had under the policy contract, not being a party thereto. Jbid. 


3. Same—Damages.—Where the property insured has been destroyed by 
fire by the negligence of a third party, and the insurer by paying 
the loss has been subrogated to the rights of the insured, the measure 
of damages in the insurer’s action against the tort-feasor is the 
actual market or cash value of the property at the time of the fire, 
unaffected by any stipulation in the policy to the contrary, the tort- 
feasor not being a party thereto. Jbdid. 


4. Insurance, Accident — Policies—Contracts—Interpretation.—While the 
terms of a policy of accident insurance, when ambiguously expressed, 
are to be construed more strongly in favor of the insured, this rule 
cannot apply when, from the wording of the instrument, the clear 
intent of the parties may be interpreted. Powers v. Ins. Co., 336. 


5. Same—Public Policy.—In interpreting a policy of accident insurance, 
the clear intent of the parties, as expressed in the policy contract, 
will be given effect, when not in conflict with public policy. Jbid. 


6. Same—Ambdiguity.—A policy of accident insurance, relieving the com- 
pany from liability for the death of the insured caused by “fire- 
arms,” is not contrary to our public policy, and when clearly ex- 
pressed in the instrument, is enforceable; nor will a contrary intent 
be construed from the wording of another provision in the contract 
relieving the insurer from liability only when the death is inten- 
tionally caused, it appearing from the language of the further pro- 
visions that they must necessarily be applicable only to certain causes 
of death therein enumerated. Jbid. 





7, Insurance — Policies—Contracts—Ambiguity.—_ Ambiguity appearing in 
the language of the form of a policy of theft insurance of an auto- 
mobile used by the company, raising a doubt as to its meaning, 
should be resolved in favor of the insured, giving effect to the inten- 
tion of the parties, if it can be ascertained under the rules of inter- 
pretation, though imperfectly or obscurely expressed. Allgood v. 
Ins. Co., 415. 


8. Same—Automobiles—Locking Device—Evidence—Rule of the Prudent 
AMfan—Nonsuit—Questions for Jury-—Trials.—A provision in the 
policy insuring the owner of an automobile against theft, reading, 
“The insured undertakes, during the continuance of this policy, to 
use all diligence and care in maintaining the efficiency of a certain 
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locking device and in locking the automobile when leaving the same 
unattended,’ does not deprive the plaintiff of his right to recover 
for the theft of the automobile by leaving it unlocked under such 
circumstances as the jury may find that the plaintiff used reasonable 
care, under the rule of the prudent man, though leaving the machine 
unlocked for a few minutes at the time of the theft; and a motion 
as of nonsuit is improvidently sustained. J bid. 


9. Insurance — Life — Principal and Agent — Local Agent—Negligence— 
Policies—Premiums.—Held, this case was tried in accordance with 
the decision in the former appeal on the question as to whether the 
negligence of the defendant’s local agent was the cause of the first 
premium not being paid, it being the condition upon which the com- 
pany’s liability thereon was made to depend. Fox v. Ins. Co., 762. 


10. Same—Evidence—Appeal and Hrror.—In this case held, the evidence 
of statements made by the agent of the defendant life insurance 
company’s local agent for the delivery of the policy as to his acts 
and conduct therein related to the question of his negligence at that 
time, and was competent upon the trial. Jbid. 


INSURANCE, ACCIDENT. See Insurance, 4, 5, 6. 
INSURANCE, FIRE. See Insurance, 1, 2, 3. 
INSURANCE, LIFE. See Insurance, 9, 10. 
INSURANCE, THEFT. See Insurance, 7, 8. 


INTENT. See Deeds and Conveyances, 4; Banks and Banking, 1; Statutes, 
2; Wills, 9, 14; Burglary, 4; Criminal Law, 2; Mortgages, 7. 


INTEREST. See Clerks of Court, 10; Evidence, 18, 33, 389, 48; Wills, 12; 
Venue, 1; Corporations, 9. 


INTERSTATE. See Carriers, 6, 10. 
INTERVENING CAUSE. See Negligence, 9. 


INTOXICATING LIQUOR. 

1. Spirituous Liquor—Evidence—Instructions—Verdict Directing—Appeal 
and Error.—In an action for the unlawful sale of liquor the evidence 
tended to show that the witness, a physician, obtained the liquor 
from the defendant for a patient, for which the defendant received 
money offered by the witness: Held, the transaction was an unlaw- 
ful sale, coming within the inhibition of the statute, and an instruc- 
tion by the court for the jury to find a verdict of guilty, if found to 
be true, was correct, there being no other evidence in the case. S. 
v. Murphrey, 113. 


2. Intoxicating Liquor — Spirituous Liquor — Manufacture — Statutes— 
Criminal Law—Actions—J oinder—Evidence.—As to the exception to 
consolidating the separate indictments against the two defendants 
for the unlawful manufacture of intoxicating liquors, quere? And 
held, that the insufficiency of the evidence to convict one of them 
renders the consideration of the exception unnecessary. S. v. Bur- 
gess, 467. 
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3. Same.—Held, the circumstantial evidence in this case was sufficient to 
convict one of the defendants for the unlawful manufacture of in- 
toxicating liquor, but the only evidence as to the other being that 
a few minor implements were found in the rooni which he was 
occupying as a boarder with the sons of the first defendant, and 
also a wet place upon the floor of the room, were insufficient to 
sustain a conviction of the other defendant. C. S., 44538. Jbid. 


4. Intovicating Liquor—Spirituous Liquor--Statutes—Federal Statutes— 
Turlington Act—Defenses.—The legislative purpose in the enactment 
of chapter 1, Public Laws of 1923 (Turlington Act), was to make 
the State statutes in the matter of unlawful manufacture or sale 
and transportation of intoxicating liquor, etc., conform to the Federal 
statute on the subject, and both are liberally construed to prevent, 
as a matter of public policy, the use of intoxicating liquor, as de- 
fined, for beverage purposes; and the defense is untenable that the 
defendant should not be convicted of violating our prohibition law 
because the Turlington Act became effective on the day he was tried 
in the Superior Court. 8S. v. Hdmonds, 623. 


ISSUES. See Injunction, 2: Evidence, 86, 44; Actions, 3; Appeal and 
Error, 16; Contracts, 11; Courts, 6; Execution, 1; Criminal Law, 13; 
New Trials, 2; Schools, 6. 


Issues.—Issues are sufficient when they present to the jury proper in- 
quiries as to all the essential matters or determinative facts in dis- 
pute. Mann v. Archbell, 72. 


JOINDER. See Intoxicating Liquors, 2. 
JOINT AGENCIES. See Actions, 6. 
JUDGE. See Evidence, 8;. Pleadings, 11. 


JUDGMENTS. See Appeal and Error, 7, 29, 34; Boundaries, 1; Wills, 3; 
Contracts, 7; Parties, 1; Pleadings, 12; Evidence, £0; Bastardy, 2; 
Estates, 10; Husband and Wife, 2; Corporations, 19; Railroads, 8; 
Taxation, 9. 


1, Judgments—Attorney and Client—Laches—Motion to Set Aside Judg- 
ment.—The laches of an attorney will not be imputed to his client 
when the latter is free from blame; and where the client, upon 
being served with summons as a defendant in an action, immediately 
employs counsel having the reputation of diligence in his practice, 
who promises to notify him when necessary to give further attention 
to his case, and soon thereafter a judgment by default final for the 
want of an answer is rendered against him, ignorant of the course 
and practice of the court, it will be set aside upon motion aptly 
made upon a showing of merits, with permission to make new parties 
if necessary to the full determination of the controversy. As to 
whether such judgment was the proper one in this case, quere? 
Edwards v. Butler, 200. 


2. Judgments—Appeal and Hrror-—When, upon the facts agreed, the 
plaintiff is entitled to judgment, it should be rendered, as a matter 
of law, without the intervention of a jury. Davis v. Storage Co., 676. 


JUDGMENT CREDITORS. See Actions, 2. 
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JUDGMENTS SET ASIDE. See Pleadings, 9. 


JURISDICTION. See Appeal and Error, 2, 34; Boundaries, 1; Clerks of 
Court, 1; Courts, 1, 2, 8; Habeas Corpus, 2, 5; Bastardy, 2; Removal of 
Causes, 1; Taxation, 15. 


JURY. See Instructions, 2; Evidence, 46. 

JUSTICES OF THE PEACE. See Bastardy, 2. 
JUVENILE COURTS. See Habeas Corpus, 2. 
KNOWLEDGE. See Taxation, 18. 

LACHES. See Judgments, 1; Trusts, 138. 

LANDS. See Evidence, 24; Venue, 1; Corporations, 9. 


LANDLORD AND TENANT. See Trespass, 1; Contracts, 1. 

1. Landlord and Tenant—Contracts—Deeds and Conveyances—Hquity,— 
The relation of landlord and tenant rests upon contract between the 
parties and does not exist without their mutual intent and the 
mutuality of consideration, as in other contracts, nor preclude the 
supposed tenant from showing there was no such tenancy, or from 
invoking the interposition of a court of equity for his equitable 
relief, in proper instances. Austin v. Crisp, 616. 


2. Same—Hstoppel.—Where a supposed tenant bas rented a tract of land 
included in the boundaries of several tracts in a deed he has there- 
tofore received from his supposed landlord, in his action to correct 
his deed for mistake he is not estopped to show that because of his 
illiteracy and ignorance of the description of the lands in the deed 
he has taken, he has afterwards leased the locus in quo by mistake. 
Ibid. 


LEGISLATIVE POWERS. See Municipal Corporations, 1. 
LETTERS. See Wills, 2; Evidence, 43. 

LEVY. See Taxation, 2; Attachment, 1. 

LICENSES. See Taxation, 4. 


LIENS. See Deeds and Conveyances, 6, 9; Taxation, 2; Corporations, 1, 
10; Mortgages, 9. 


LIFE ESTATES. See Wills, 8. 
LIFE INSURANCE. See Insurance, 9. 
LIMITATION OF ACTIONS. See Clerks of Court, 9: Commerce, 1; Wills, 


7, 8; Estates, 6; Contracts, 14, 18; Criminal Law, 11, 21; Carriers, 16. 


Limitation of Actions—Pleadings—Defenses.—The statute of limitations 
must be pleaded in the answer to be available as a defense to the 
cause of action. Satterthwaite v. Davis, 565. 


LOCAL LAWS. See Statutes, 4; Constitutional Law, 7, 19; Municipal Cor- 
porations, 4. 
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LOGS AND LOGGING. See Sunday, 1. 
LUMBER. See Mortgages, 8. 

MACHINERY. See Evidence, 6. 

MALICIOUS PROSECUTION. See Evidence, 26. 
MANDAMUS. See Courts, 2; Taxation, 15. 
MANDATORY LAWS. See Taxation, 7. 

MAPS. See Evidence, 34. 

MARRIAGE. See Divorce, 1, 2. 

MARRIED WOMEN. See Wills, 7. 


MASTER AND SERVANT. See Appeal and Error, 6; Railroads, 2; Carriers, 
11, 12, 16; Employer and Employee. 


MEASURE OF DAMAGES. See Negligence, 2: Contracts, 3; Corporations, 7. 
MERITS. See Appeal and Error, 29. 

MILLS. See Injunction, 3. 

MISDEMEANOR. See Criminal Law, 9, 11. 

MISJOINDER. See Actions, 1; Parties, 2; Removal of Causes, 1. 
MISREPRESENTATIONS. See Deeds and Conveyances, 1, 3. 

MISTAKE. See Deeds and Conveyances, 12. 

MONEY. See Pleadings, 1; Mortgages, 5; Trusts, 1. 


MORTGAGES. See Deeds and Conveyances, 6, 7, 8, 10; Actions, 2; Wills, 
10; Estates, 5; Contracts, 12; Banks and Banking, 1; Corporations, 
8; Pleadings, 18; Trusts, 14. 

1. Mortgages—Deeds and Conveyances—Patent Hrror—Sales—Irregulari- 
ties.—The recitation in a mortgage authorizing and empowering the 
mortgagor to execute the power of sale upon default in payment, 
upon giving notice to the party of the first part (hiraself), is patently 
a clerical error, which will not nullify the sale or deed to the pur- 
chaser thereat. Jessup v. Nixon, 101. 


2. Mortgages—Statute of Frauds—Release—Parol EHvidence.—A contract 
made between a mortgagor and mortgagee after the making of the 
mortgage on lands, which are intended to terminate that relation- 
ship as between themselves, does not fall within the intent and 
meaning of the statute of frauds (C. S., 988), requiring contracts 
concerning land, etc., to be put in writing, etc.; and where the mort- 
gagee has agreed by parol to release certain lands embraced in the 
description of the mortgage to a purchaser thereof from the mort- 
gagor and take a mortgage in lieu thereof on other lands, it is 
enforceable. Stevens v. Turlington, 191. 


3. Same—Title.—While the legal title to lands vests in the mortgagee, it 
is only for the purpose of securing to him the mortgage debt, and 
certainly until foreclosure, or perhaps his rightful possession taken 
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upon condition broken by the mortgagor, the mortgage is regarded 
only as a pledge, with all the other incidents of title remaining in 
the mortgagor, subject to the conditions of title upon which he had 
given it, as expressed in the written instrument. Jbid. 


4. Same—Equity—LHstoppel.—Where there is an existing mortgage upon 
lands, and a purchaser of a part of the lands from the mortgagor, 
a& parol agreement taken with the mortgagee, later made, that the 
latter would release the lands from the terms of the mortgage upon 
receiving in lieu of his lien a mortgage upon other lands, creates an 
equitable estoppel against the mortgagee’s position that the parol 
agreement was ineffectual under the statute of frauds (C. 8., 988). 
Ibid. 


5. Same—Purchase-Money.—The principle upon which the giving of a 
deed taking back a mortgage for the balance of the purchase price 
is regarded as one transaction, giving the purchase-price mortgage 
a superior equity, and that the mortgagor acquires title subject to 
the mortgage lien, ete, has no effect upon the principle that the 
mortgagee is estopped in equity by his parol agreement, later made, 
to take a mortgage on other lands in lieu of a part thereof embraced 
in a description of the mortgage, as against a purchaser in good 
faith, in reliance upon the parol agreement. Jbdid. 


6. Mortgages—Discharge—Parol Evidence.—Evidence of a parol discharge 
of a written contract within the statute of frauds, or of an equitable 
estoppel by matter in pais, must be positive, unequivocal and incon- 
sistent with the contract; and where the evidence is conflicting, it 
raises an issue to be determined by the jury. Jbdid. 


7. Mortgages, Chattel—Parol Agreements—Inteni—L£vidence.—It is not 
necessary to the validity of a chattel mortgage between the parties 
that it be in writing or in any particular form, and where the seller 
takes from the purchaser a chattel mortgage unintentionally left 
unsigned by the purchaser, the intent of the parties may be evi- 
denced thereby, as well as by their admissions and other relevant 
circumstances tending to show their intent at the time of the trans- 
action. Kearns v. Davis, 522. 


8. Mortgages—After-Acquired Property—Corporations—Lumber.—A mort- 
gage will be held to extend to and include after-acquired property 
when it so states in express terms, or it clearly appears from the 
language used, that such was its manifest intention; and where a 
corporation has mortgaged lumber on certain of its yards, and shall 
keep thereon a certain quantity during the life of the mortgage, 
with the mutual agreement that the mortgagor replace it when sold 
to its customers, the successive replacements of the lumber fall 
within the terms of the mortgage and are subject to its lien, in the 
absence of allegation and proof of fraud. Bank v. Pearson, 609. 


9, Mortgages—Subject to Prior Mortgage—Registration—Statutes—Notice. 
A chattel mortgage stating that it was made subject to a prior mort- 
gage on the same property to secure the payment of a certain sum of 
money is, by its express terms, in recognition of the existing prior 
mortgage, and only purporting to convey the mortgaged property to 
that extent, does not require registration of the prior mortgage, or 
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the notice therein required by statute (C. 8., 8811), to make the 
obligation more effective between the parties to the agreement and 
the prior encumbrancer. Bank v. Smith, 635. 


10. Same—tInstructions—Appeal and Error.—Where a chattel mortgage 
is given and accepted subject to a prior mortgage, an instruction 
in an action thereon that makes registration of the first mortgage 
in the proper county necessary to the enforcement of the condition 
upon which the later mortgage was given, is reversible error. Jbid. 


MOTIONS. See Clerks of Court, 2; Vendor and Purchaser, 5; Judgments, 
1; Appeal and Error, 18, 80; Criminal Law, 11; Evidence, 38; Divorce, 5. 


MUNICIPAL CORPORATIONS. See Cities and Towns, 1, 2; Constitutional 
Law, 2, 7, 10, 14,.17, 25, 26; Taxation, 5, 6, 11; Commerce, 2; Estates, 
11; Statutes, 5; Government, 1; Sunday, 3. 

1. Municipal Corporations—Cities and Towns—Title—Legislative Powers 
—Statutes—Where title to lands is conveyed to a city, to be used 
for the purpose of a park, no parol trust is therein created in the 
city, and, holding the lands subject to the legislative will, it can 
convey a valid fee-simple title thereto under the provisions of a 
statute authorizing it. Blue v. Wilmington, 321. 


2. Municipal Corporations—Cities and Towns—Corporate Limits—Ultra 
Vires Acts.—Ordinarily, a city or town government, without legisla- 
tive authority, has no power to acquire lands outside of its corporate 
limits for public purposes, or maintain or improve the same, and it 
is not responsible in damages for injury to lands of the private 
owner, done by its agents and employees while engaged in enter- 
prises of this ultra vires character, though undertaken for the benefit 
of the public. Berry v. Durham, 421. 


3. Same—Statutes.—Under the provisions of our general statutes, a city 
or town is given authority to acquire and maintain parks for the 
use of its citizens beyond its corporate limits, and to provide suitable 
streets or ways of access thereto for the purpose. C. 8., 2787 (1), 
(2), (11), (12); also 2791, 2792, 2793, 2786. Tbid. 


4: Same—Conflicting Statutes—Local Laws.—The general statutes giving 
power to cities and towns to acquire parks for its citizens outside 
of the corporate limits, and provide access for the public thereto, 
prevail whenever and to the extent there is no irreconcilable repug- 
nancy with special charter provisions on the same subject. Jbid. 


5. Same.—The city of Durham has legislative authority, under the pro- 
visions of the general statutes, to acquire and maintain parks for 
the public use, outside of its corporate limits, and to acquire and 
open up adequate and proper ways or streets thereto, and grade 
and improve the same. (C. S., 2798.) Ibid. 


6. Same—-Parks—Access—Streets—Condemnation.—Where a city or town 
has statutory authority to acquire a park for a public use outside 
of the corporate limits, it necessarily follows that the right is given 
to open up and maintain a right of way thereto, by condemnation 
or in other ways recognized by law. Ibid. 


7. Same—Negligence—Damages.—Where a city or town has been given 
the statutory power to acquire and maintain a public park beyond 
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its corporate limits, and the necessary ways of access thereto, it is 
liable for the negligent wrongs and injuries committed by its em- 
ployees and agents in the course of the work. Ibid. 


8. Municipal Corporations — Cities and Towns—Damages—Notice—Stat- 
utes—Action.—A statutory provision that written notice shall be 
given to the board of aldermen of a city, of an injury, in order to 
render it liable in damages for its negligence therein, stating the 
date and place of the happening or infliction of such injury, its 
Inanner and the amount of damages claimed, within a certain time 
thereafter, requires only a substantial compliance therewith, with- 
out the technical nicety necessary to pleadings; and the notice given 
in this case is held sufficient. Graham v. Charlotte, 649. 


9, Same—Discretionary Powers—Negligence—Where a city, under the 
provisions of special and general statutes, is authorized to open new 
streets, erect bridges therefor, etc., and required to keep them in 
proper repair, and permitted to pass laws for abating public or 
private nuisances of any kind, and preserving the health of its citi- 
zens, the authority is also conferred on them to properly construct 
the approaches of the streets to the bridges they may construct; 
and the city is liable in damages, as in case of maintaining a nui- 
sance, for an injury to one driving an automobile across one of these 
bridges caused by the negligence of the city in leaving concrete 
pilasters extending into the road intended for the travel of vehicles. 
C. 8., 2675, 2676. Ibid. 


10. Same—Contributory Negligence—Ordinances.—Where there is evidence 
that the defendant city was guilty of negligence in constructing con- 
crete pilasters at the approach of its street to a bridge, insufficiently 
lighted at the place at night to be observed by one traveling across 
the bridge in an automobile as a passenger, the fact that the one 
so injured was violating an ordinance of the city prohibiting him 
from sitting on the side of the truck with his feet hanging over, is 
not such contributory negligence as will bar his recovery, as a mat- 
ter of law, but leaves to the jury to determine under the evidence, 
as an issue of fact, whether the defendant’s negligence was, not- 
withstanding, the proximate cause of the injury. Jbid. 


11. Same—Nonsuit—Questions for Jury—Trials.—In this action to recover 
damages against the city for a personal injury, evidence that the 
injury was caused by the defendant’s letting two conerete pilasters 
remain in the way for vehicles to travel, at the approach of a bridge 
on its street, and that the plaintiff’s injury was caused thereby on 
a dark night, with insufficient light provided there by the city, and 
that the plaintiff at the time was being carefully driven in an auto- 
bile as a passenger by another, with the other evidence in this case, 
is held sufficient, upon defendant’s motion as of nonsuit, to take the 
case to the jury. Jbid. 


12. Municipal Corporations—Cities and Towns—Streets—Improvements— 
Assessments.—In proceedings by petition by property owners of a 
city whose land abuts on streets to have the streets improved upon 
the assessment plan prescribed by statute, it is not required that 
the streets to be improved be then connecting, or that to constitute 
a single improvement there should be then a physical connection 
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between the different portions of the designated area, if the munici- 
pal plan is to make them so; and a petition by tha majority owners 
in number and frontage along the streets in the designated area, 
taken as a whole, is sufficient. Leak v. Wadesboro, 688. 


13. Same—Discretionary Powers—Statutes.—It is within the discretionary 
power of the Legislature or of the municipality to which it is dele- 
gated to designate the area for street improvement upon the assess- 
ment plan (C. 8., sec. 56, art. 9), and when such delegated power 
is exercised in good faith and is free from abuse, the courts, gen- 
erally, will not interfere. Jdid. 


14. Same—Ordinances—Bonds.—It is not required by the various statutes 
on the subject that a bond ordinance of a municipality set forth in 
express terms the proportion of the cost of the proposed improve- 
ments which has been, or is to be, assessed against the property of 
each owner abutting upon the streets to be improved or the terms 
and method of making the payment, if the procedure follow the 
direction of the statutes relating to the subject. C. S., 2987, 2938, 
2942, 29088 (4), 2141, 2708, this last section requiring, among other 
things, that the preliminary resolution designate by general descrip- 
tion the improvements to be ‘made and the street or streets, or part 
or parts thereof, whereon the work is to be done, and the proportion 
of cost to be assessed upon the abutting property, and the terms and 
manner of payment. Jbdid. 


15. Municipal Corporations — Cities and Towns — Bonds — Sales—Bids— 
Conditions—Attorney and Client—Where a competitive bidder for 
the purchase of municipal bonds makes his bid upon condition of 
approval by his attorney as to the legality thereof, the stipulation 
is a condition precedent to a binding agreement to purchase, and 
in the absence of bad faith, the stipulation will be upheld, though 
the attorney’s opinion against the validity of the bonds proves to 
be erroneous. Slayton v. Comrs., 690. 


16. Same.—When the bidder for a proposed issue of municipal bonds in- 
corporates in his written offer the condition that the municipality 
furnish certain record information of the proceedings leading up to 
and culminating in the issuance and delivery to the satisfaction of 
his attorney: Held, the record to be furnished was to afford the 
attorney reliable data for his opinion on the validity of the proposed 
bonds as a binding municipal obligation enforceable by taxation, 
and his opinion that the bonds would be legally invalid is binding 
between the parties, when made by the attorney in good faith. Ibid. 


17. Same—Contracts, Written—Parol Evidence-—When a foreign bidder 
for the purchase of municipal bonds specifies in his written offer, 
in effect, that it was upon condition that the validity of the bonds 
be approved by the opinion of its attorney regularly employed for 
the purpose, verbal statements made by a local attorney at the 
time he submitted the bid that varies, alters, or contradicts the writ- 
ten stipulations cannot be received in evidence. Jbid. 


18, Municipal Corporations — Cities and Towns — Bonds—Attorney and 
Client—Sales—Bidders—Good Faith—FEvidence—When a nonresident 
bidder for the purchase of municipal bonds refuses to accept them 
upon the adverse opinion of his attorney, made a condition precedent 
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to their acceptance by the terms of his bid, the fact that the opinion 
was not in accordance with an opinion recently rendered by the 
Supreme Court will not be considered as evidence of bad faith, upon 
the assumption that the attorney has seen the opinion of the Court, 
when it is made to appear that the attorney had investigated our 
statutes and decisions on the subject and there is no evidence that 
in giving his opinion he had acted in bad faith. Jbid. 


MURDER. 

1. Murder—Evidence—Accessories—Questions for Jury—Triats—Nonsuit. 
Evidence in this case that the defendants, charged with being acces- 
sories before and after the fact of murder, were with the principals 
in an automobile, aiding and abetting them, at the time and place 
of the offense committed, who had since fled the country to avoid the 
trial; that the deceased was found unconscious and in a dying con- 
dition the morning following the night in which the deed was done, 
and circumstances tending to show that the defendants had after- 
wards aided the escape of the principals in the automobile: Held, 
sufficient upon the facts of this case to sustain a verdict of convic- 
tion of the charge of being accessories to the murder before and 
after the fact; and their motion as of nonsuit at the close of all of 
the evidence was properly denied. S. v. Walton, 485. 


2. Same—Statutes.— Under the provisions of C. S8., 4175-4177, it is not 
required that the principals be first convicted of the charge of mur- 
der to convict the accessories thereto, either before or after the 
fact, upon sufficient evidence. Jbid. 





3. Same.—Where there are three charged as principals with murder, the 
acquittal of one of them, the others having fled the jurisdiction of 
the court, does not of itself acquit the prisoners on trial as acces- 
sories before or after the fact, when the evidence of their guilt of 
the offense charged is sufficient, both as to them as accessories and 
the principals directly charged with the murder. Jbdid. 


4. Murder—Evidence—Anger.—Where the anger of the parties towards 
the deceased is a circumstance to be considered with other evidence 
as tending to show the’act of murder by the principals, and that 
the defendants were accessories thereto, a witness may testify the 
conclusion of his mind that they were angry when he saw them 
together just preceding commission of the offense. Ibid. 


5. Same —TIdentity of Principal — Motive—Effect Upon Accessory.—Evi- 
dence was competent on this trial of the defendants as accessories 
to a murder, as to the identity of one charged as principal thereto; 
and the effect of his acts and conduct upon the accessories upon the 
former’s hearing a statement which evidenced a motive for the 
killing. Jbid. 


6. Murder—Evidence—Criminal Law—Appeal and Hrror—Upon the trial 
of a father for the murder of his son: Held, the admission of testi- 
mony of a witness in explanation of an impeaching question asked 
by the defendant, and the statements of the defendant that he would 
“whip that boy,’ notwithstanding his weakened condition, tending 
to show animus or ill feeling, was not erroneous under the circum- 
stances of the case. S. v. Vaughan, 758. 
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NECESSARIES. See Taxation, 5. 


NEGLIGENCE. See Appeal and Error, 6, 24; Insurance, 2, 9; Evidence, 6, 
37, 44; Railroads, 1, 2, 3, 6, 7; Carriers, 11, 16; Instructions, 6; 
Municipal Corporations, 7, 9: Courts, 6; Actions, 6; Carriers, 12; 
Employer and Employee, 1, 3; Sheriffs, 1. 


1. Negligence—Personal Injury—Permissive Use of Alley.—Where the 
owner of a building in a town has continuously permitted his alley 
between his and an adjoining building to be used as a passage-way 
by the public, and knowingly and negligently allowed it to become 
obstructed and dangerous, causing injury therein to the plaintiff, 
it is sufficient evidence upon the issue of actionable negligence, etc., 
to be submitted to the jury, and defendant's motion as of nonsuit 
is properly overruled. Batts v. Telephone Co., 120. 


2. Negligence — Personal Injury — Measure of Damages—Instructions— 
Appeal and Hrror.—An instruction on the issue as to the measure 
of damages in a personal-injury case, not resulting in death, failing 
to limit such damages to the present net cash value of the diminu- 
tion of the plaintiff’s earning capacity, caused by the injury, is re- 
versible error; and the rule of damages in such instances given in 
Ledford v. Lumber Co., 188 N. C., 614; Johnson v. R. R., 163 N. C., 
451, cited and approved. Jbid. 


3. Hvidence—Burden of Proof.—Where there is evidence that a father 
has prohibited his son from driving his automobile except at such 
times as he had expressly permitted him to do so, but there is 
further evidence that the son had driven the automobile while 
riding the family, ete., and occasionally for his own private pur- 
poses, the knowledge whether on a certain occasion the son had 
inflicted the injury while using the car for his own purposes is 
peculiarly within the knowledge of the father, the defendant in an 
action to recover damages for such injuries, and the burden of proof 
is on him. Wallace v. Squires, 339. 


4, Negligence — Damages — Employer and Employee—Safe Appliances— 
Duty of Employer—Evidence—Simple Tools —A rmmachine furnished 
by an employer to his employee for him to do his work in the course 
of his employment, though simple in its construction and operation, 
does not relieve him of liability for an injury received by the em- 
ployee in doing his work with this implement, when the employer 
knew, or by due inspection or otherwise should have known, of a 
defect therein, importing serious menace, which caused the injury 
in suit, without means or opportunity afforded the employee to 
remedy the defect or condition that proximately caused the injury 
which occurred without contributory fault on his part. Bryant v. 
Furniture Co., 441. 


5. Same—Questions for Jury—Trials—Where a furniture manufacturing 
company has furnished its employee a certain implement called a 
“ease clamp,” detached from the power-driven machinery, for the 
crating of its products for shipment, the operation of which was 
by the working of a lever from perpendicular in the arc of a circle, 
pressing down from right angle, and there is evidence tending to 
show that this machine was old and worn, and defective in part, 
and would unexpectedly fly upward from right angle instead of 
downward, as it was designed to do, and serious injury was done 
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to the employee’s eye on the occasion complained of, by its flying 
upward from right angle, and that this undesired movement had 
been heretofore called to the attention of the company’s vice-princi- 
pal, or should have been known to it upon proper inspection: Held, 
sufficient for the determination of the jury upon the issue of the 
defendant’s actionable negligence. Jbid. 


6. Negligence — Contributory Negligence — Assumption of Risks--Burden 
of Proof—Evidence.—The burden of proof is on the defendant, rely- 
ing upon its plea of contributory negligence and assumption of risks 
as a defense, and he may not complain on appeal for his failure to 
establish it by the verdict of the jury on its evidence, on a trial 
otherwise free from error. Jfall v. Chair Co., 469. 


ie Negligence — Contributory Negligence—Defenses—-Actions.—The plain- 
tiff's contributory negligence will not bar his recovery of damages 
in his action when the defendant has intended to inflict the injury, 
with either actual or constructive intent, but it is otherwise if it is 
admitted that he had not this intent, and his contributory negligence 
will bar his recovery. Ballew v. R. R., T04. 


8. Negligence—Explosives—Evidence—Nonsuit.—In this action to recover 
damages for the wrongful death of plaintiff’s intestate, caused by 
an explosion of a certain admixture of kerosene and gasoline, sold 
and purchased for good kerosene oil, that would not have produced 
the result under the circumstances, there was evidence of negligence 
of the defendant through its employees in the distribution of the 
admixture, ete. sufficient to take the case to the jury, and defend- 
ant’s motion as of nonsuit was properly disallowed. Ramsey v. 
Oil Co., 739. 


9, Same—Proxrimate Cause-—Intervening Cause.— When a dangerous ad- 
mixture of kerosene and gasoline has been sold by the defendant 
through a local merchant as good kerosene oil, and bought by the 
husband, who carried it to his wife, and caused the death of the 
latter by its explosion, which would not have occurred except for 
the extra danger of the admixture, the proximate cause of the death 
was the negligence of the defendant in making the sale of the admix- 
ture for the more harmless fluid, and not that of an intervening 
agency, when both the retailer and the husband who bought it were 
without knowledge, actual or constructive, of its more dangerous 
character. Jbid. 


NEGOTIABLE INSTRUMENTS. See Bills and Notes, 8, 4; Evidence, 39. 
NEWLY-DISCOVERED EVIDENCH. See Supreme Court, 1. 
NEW PROMISE. See Contracts, 1. 


NEW TRIALS. See Appeal and Error, 5, 15, 18, 22, 29; Supreme Court, 
1, 2: Actions, 3; Verdict, 2; Evidence, 14, 21; Instructions, 5, 4; Con- 
stitutional Law, 24; Contracts, 19. 

1. New Trials—Appeal and Error—Harmless HError.—A new trial will 
not be awarded on appeal for harmless error upon the former trial 
that was not prejudicial to the appellant. May v. Menzies, 144. 





2, New Trials — Contracts—Equity—Rescission—Issues—Verdict—-A ppeal 
and Error— Partial New Trial—Vendor and Purchaser—Corpora- 
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tions—Shares of Stock—Fraud.—The complaint alleged two causes 
of action to rescind a sale of certain shares of stock in a corporation, 
as induced by defendant’s fraud, upon different grounds, and to 
recover the purchase price. The second one was answered in defend- 
ant’s favor, and no error was committed on the trial; but there was 
error in the verdict upon the several issues as to the first cause of 
action material to the inquiry, and held, the judgment in defendant’s 
favor on the second cause of action will be sustained on appeal, 
but a new trial alone is awarded for the error committed in relation 
to the first cause of action. Irvin v. Jenkins, 752. 


NONSUIT. See Evidence, 1, 3, 6, 24, 29, 82, 88, 40; Railroads, 1, 7; Vendor 
and Purchaser, 5; .Insurance, 8; Trials, 1; Murder, 1; Municipal Cor- 
porations, 11; Negligence, 8; Slander, 1. 


NOTES. See Contracts, 13. 


NOTICE. See Carriers, 1, 5; Commerce, 1; Deeds and Conveyances, 8, 11; 
Constitutional Law, 16; Highways, 3; Appeal and Error, 32; Mortgages, 
9; Municipal Corporations, 8; Railroads, 9. 


OATHS. See Clerks of Court, 6. 


OBJECTIONS AND EXCEPTIONS. See Appeal and Error, 8, 4, 12, 14, 
16, 19, 20, 28, 25, 35, 36, 37, 88; Bills and Notes, 7; Employer and Em- 
ployee, 2; Experts, 1; Instructions, 9; Schools, 2. 


OFFICERS. See Clerks of Court, 8; Arrest, 1; Attachment, 1; Corpora- 
tions, 8, 12. 


OFFICIAL BOND. See Clerks of Court, 3. 
OPINIONS. See Evidence, 36; Instructions, 7. 


ORDINANCES. See Commerce, 2; Municipal Corporations, 10, 14; Sun- 
day, 3. 


PARKS. See Constitutional Law, 11; Municipal Corporations, 6. 
PAROL. See Trusts, 4, 9, 18; Contracts, 12. 
PAROL AGREEMENTS. See Mortgages, 7; Statute of Frauds, 1. 


PAROL EVIDENCE. See Evidence, 9, 12; Mortgages, 2, 6; Municipal Cor- 
porations, 17. 


PARTIES. See Actions, 1, 2; Appeal and Error, 7; Trespass, 2; Insurance, 
2; Contracts, 13; Evidence, 39; Removal of Causes, 1. 

1. Parties — New Parties— Failure to Answer — Verdict—Judgments.— 
Where a new party has been suggested to make a complete and final 
conclusion of the matters at issue, and the party has been duly 
served with summons, and fails to plead or appear in his own inter- 
ests, it becomes immaterial as to whether the verdict rendered is 
sufficient to disprove his rights. Byrd v. Hicks, 242. 


2. Parties—Misjoinder—Demurrer—Appeal and Error.—lt is a misjoinder 
of: parties for plaintiffs to sue in the same action the administrator 
or personal representative of a deceased person for the separate 
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value of their services rendered to the deceased before his death, 
and upon their appeal from a ruling sustaining defendants’ demurrer, 
the action will be dismissed without prejudice to their rights. Weaver 
v, Kirby, 387. 


PARTITION. See Courts, 5. 

PARTNERSHIP. See Evidence, 29. 

‘PAYMENT. See Bills and Notes, 1; Taxation, 1, 10. 
PENALTIES. See Carriers, 8; Clerks of Court, 11. 
PENDENCY OF ACTION. See Appeal and Error, 22. 
PERJURY. See Criminal Law, 6. 

PERSON. See Execution of Process, 1. 

PERSONAL PROPERTY. See Taxation, 2; Estates, 8. 
PETITION. See Removal of Causes, 1; Schools, 1, 8. 


PLEADINGS. See Railroads, 2; Vendor and Purchaser, 5; Divorce, 38; 
Actions, 4: Execution, 1; Appeal and Error, 34; Limitation of Actions, 
1; Slander, 1; Taxation, 15. 

1. Pleadings — Counterclaim — Voluntary Nonsuit—Statutes.——Where de- 
fendant’s answer sets up a counterclaim arising out of the contract 
or transaction set forth in the complaint as the foundation of the 
plaintiff’s claim, or connected with the subject of his action, existing 
at the commencement thereof, it becomes a cross-action, and both 
opposing claims must be adjusted in the action, and he may not 
take a nonsuit thereon as a matter of right, without the plaintiff's 
consent. C. 8., 521 (1). Cohoon v. Cooper, 26. 


2. Same—Verdict.—Where the defendant has set up a counterclaim as 
allowed by C. 8., 521 (2), as to a cause of action arising on contract, 
existing at the commencement of the action, and not embraced within 
the first subdivision of that section, he may, as a matter of right, 
take a nonsuit thereon at any time of the trial before verdict. Jbdid. 


3. Same.—Where the jury have returned their verdict into court upon 
the issue as to defendant's counterclaim, and as to the others except 
one to which the judge had held no response was required, the de- 
fendant may not take a voluntary nonsuit as to the counterclaim 
he has set up in his answer. C. 8., 521 (1) and (2). Jbid. 


4. Pleadings — Demurrer—Fraud—Deceit—Deeds and Conveyances.—The 
grantee of the codefendant conveyed to plaintiff certain designated 
lands, and the complaint in the action alleged false and fraudulent 
representation made by plaintiff's immediate grantee in the number 
of acres within the description of the lands conveyed, which was 
identical with that of his codefendant in the deed to him, it appear- 
ing from the pleadings that these alleged misrepresentations were 
made solely upon the representations made to him by his grantor, 
with no allegation to show any connection between the two trans- 
actions or any concert of the defendants concerning them: Held, 
the complaint did not state a cause of action either against the 
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grantee of the codefendant or against the plaiatiffs’ immediate 
grantor in failing to allege facts to show knowledge on his part of 
the deficiency in the acreage of land at the time he executed his 
conveyance or at any other time, or that he was guilty of fraud as 
to the quantity of the land conveyed, and a demurrer as to both 
should have been sustained. Hvans v. Davis, 41. 


5. Pleadings — Deeds and Conveyances — Fraud — Deceit—Allegations— 
Covenants.—Where there is no specific allegation of the facts con- 
stituting fraud and deceit in the misrepresentation by the defendant 
grantor of the number of acres contained within the description 
by metes and bounds in his deed, the general warranty of title, with 
no covenant as to the acreage, in the absence of allegation and evi- 
dence sufficient to correct the deed for mistake, etec., attach to the 
land conveyed by the description, which is not affected by a recita- 
tion that the boundaries given contained a certain number of acres, 
“more or less.” Jbid. 





6. Pleadings—Amendments—Costs—Courts.—Where, in an action to re- 
cover damages for fraud and deceit in the misrepresentation of the 
acreage contained in the description of lands by metes and bounds 
in the deed, there is no allegation or evidence sufficient to correct 
the deed for mistake, etc., it is competent for the court to enter an 
order allowing the plaintiff to amend his complaint, and tax the 
costs against him. Shore v. Davis, 185 N. C., 812. Ibid. 


7. Pleadings—Demurrer—Allegations of Complaint.—Upon demurrer to a 
complaint, the allegations therein are taken for the purpose as cor- 
rect and as made. Brock v. Brock, 55. 


8, Pleadings—Verification—Statutes—Clerks of Court—A verification to 
a complaint that the statements therein contained are true, to the 
best knowledge, information and belief of the plaintiff, save those 
matters which are stated on information and belief, and as to those, 
he believes it to be true, is not sufficient compliance with C. 8., 529, 
requiring a statement that “the facts set forth ii the designated 
pleadings are true, except those stated on information and belief, 
and as to those matters he believes them to be true.” JMeNair v. 
Yarboro, 111. 


9, Same—Money Demand—Judgments Set Aside.—Sufficient verification, 
as the statute (C. 8., 529) requires, not appearing in the complaint 
in an action upon a money demand in an amount certain, etc., will 
be treated as a nullity and irregularity, and judgment by default 
final, ete.,, thereon will be set aside on motion of defendant made 
before the clerk in apt time, on a proper show of merit. C. S., 
o95 (1). bid. 


10. Same.—The requirement of C. 8., 595 (1), that to obtain judgment 
by default, ete, in an action upon a money demar.d, the complaint 
must be properly verified (C. 8., 529), is not affected by chapter 
92, Extra Session of 1921, requiring a copy of the verified complaint 
to be served on the defendant with the summons; C. §., 595, 596, 
and 597, expressly affirming the provisions of section 595 (1). Ibid. 


11. Same—Powers of Trial Judge.—Chapter 92, Laws of 1921, sec. 3, pro- 
hibits the clerk of the court only from extending the time for de- 
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fendant to answer, and does not impair the broad powers conferred 
by C. S,, 586, upon the judge, to the effect that when the cause is 
properly before him “he may in his discretion, and upon such terms 
as may be just, allow an answer or reply to be made or other acts 
done after the time, or by an order to enlarge the time.” Jbid. 


12, Pleadings—Clerks of Court—Time to Plead—Statutes—Judgments.— 
Under the present practice of having the summons returnable before 
the clerk and the issues made up by the pleadings before him, the 
object of the statute is to expedite the proceedings and give infor- 
mation of the cause by serving a copy of the complaint with the 
summons, and to require an answer filed by the defendant within 
twenty days from the time of its receipt or its filing in the clerk’s 
office, extending the time accordingly when in the exercise of his 
discretion the clerk has extended further time to the plaintiff to 
file his complaint; and upon the failure of the defendant to file his 
answer accordingly, a judgment by default is properly rendered 
against him. Lerch v. McKinne, 244. , 

13. Pleadings — Admissions—Deeds and Conveyances-—Morigages—Erecu- 
tion of Instrument.—Where the plaintiff claims certain lumber under 
a corporate chattel mortgage, the question of its due execution is 
not presented, where the answer admits if was properly executed. 
Bank v. Pearson, 609. 

14. Pleadings—Amendments—Courts.—The trial judge is given authority 
to allow an amended answer to be filed in proceedings to assess 
owners of land abutting upon a city street to be improved by a 
municipality. Leak v. Wadesboro, 684. 


PLEAS. See Criminal Law, 1, 18; Courts, 3. 

POLICE. See Arrest, 1. 

POLICIES. See Insurance, 1, 4, 7, 9. 

POSSESSION. See Evidence, 2; Wills, 5; Trespass, 1; Estates, 9. 


POWERS. See Pleadings, 11; Wills, 6, 18; Cities and Towns, 2; Taxation, 
6; Highways, 2; Municipal Corporations, 9. 12. 


PRAYERS. See Instructions, 8. 


PREJUDICE. See Evidence, 14, 21; Appeal and Error, 29; Criminal Law, 
13; Contracts, 19; Corporations, 12. 


PREMIUMS. See Insurance, 9. 
PRESUMPTIONS. See Criminal Law, 1; Evidence, 11, 27, 42; Deeds and 


Conveyances, 10; Carriers, 9; Constitutional Law, 1; Wills, 9; Appeal 
and Error, 20; Schools, 8. 


PRINCIPAL. See Clerks of Court, 7; Murder, 5; Criminal Taw, 14. 


PRINCIPAL AND AGENT. See Contracts, 6; Corporations, 2: Insurance, 
1, 9; Negligence, 3; Actions, 4, 6. 
Principal and Agent—Evidence—Seller and Purchaser.—Defendants hav- 
ing apparently signed a contract for the purchase of fertilizer indi- 
vidually, denied in the seller’s action individual liability, and con- 
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tended they were acting only as agents in the sale to others: Held, 
competent for the plaintiff to show that a defendant gave orders as 
to whom the fertilizers were to be shipped, and introduce a contract 
of the previous year, executed in like manner, showing individual 
liability, and introduce evidence that plaintiff had sold the fertilizer 
upon the defendants’ individual responsibility, after investigating 
them. Hubbard v. Brown, 96. 


PRINCIPAL AND SURETY. See Clerks of Court, 3; Bills and Notes, 3. 
PRIVIES. See Contracts, 13. 

PRIVILEGE. See Statutes, 7; Taxation, 11. 

PROBATE. See Deeds and Conveyances, 10; Corporations, 8. 
PROCEDURE. See Venue, 2; Divorce, 5. 

PROCESS. See Attachment, 1; Actions, 4. 

PROMISE. See Contracts, 5, 12; Evidence, 16. 

PROPERTY. See Constitutional Law, 21; Sheriffs, 1. 

PROTEST. See Taxation, 1, 11. 

PROXIMATE CAUSE. See Negligence, 9. 

PUBLIC POLICY. See Insurance, 5. 

PUBLIC USE. See Cities and Towns, 1. 

PURCHASERS. See Executors and Administrators, 1; Corporations, 10. 
QUALIFICATION. See Wills, 1; Estates, 11. 

QUANTUM MERUIT. See Contracts, 17. 


QUESTIONS AND ANSWERS. See Appeal and Error, 8, 35, 37; Carriers, 
1; Criminal Law, 1. 


QUESTIONS FOR JURY. See Evidence, 8, 28, 27, 28, 36, 44; Vendor and 
Purchaser, 4, 5; Bills and Notes, 3; Contracts, 4, 9, 11, 15; Injunction, 
2; Insurance, 8; Negligence, 5; Murder, 1; Trusts, 11; Municipal Cor- 
porations, 11. 


QUESTIONS OF LAW. See Bastardy, 2. 
RACES. See Constitutional Law, 11; Criminal Law, 17. 


RAILROADS. See Carriers, 3, 5, 7, 9, 11, 16; Commerce, 1; Vendor and 
Purchaser, 1; Sunday, 1; Cities and Towns, 1; Evidence, 37, 44. 


1. Railroads—Carriers of Freight—Negligence—Hvidence—Employer and 
Employee — Children — Dangerous Employment—Contributory Negli- 
gence—Nonsuit.—The employment by the defendant: of a lad under 
twelve years of age as a messenger to carry train orders from the 
dispatcher’s office to numerous trains shifting and moving upon the 
extensive freight yard, without evidence that he had been instructed 
or made aware of his dangerous employment, is evidence of defend- 
ant’s actionable negligence in causing his death while he was engaged 
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in the course of his employment in delivering one of these messages; 
and evidence that he was then riding on the step at the end of a 
box car on a moving train, according to an established custom 
known to the officers or superior employees of the railroad company, 
and killed by being struck by a passing train on a near-by parallel 
track, is not sufficient to bar his recovery on the issue of his con- 
tributory negligence, and defendant’s motion as of nonsuit should 
be denied. Semble, a boy of that age, under the circumstances, could 
not be guilty of contributory negligence. Pettitt v. R. R., 9. 


2. Railroads — Pleadings—A llegations—wN egligence—Demurrer—Employer 
and Hmployee—Master and Servant.—iIn order to recover damages 
in an action against a railroad company, there must be a breach of 
some duty owed by the defendant to the plaintiff, contractual or 
otherwise; and a demurrer to the complaint is properly sustained 
that alleges, in effect, that the foreman took a motor car of defend- 
ant and carried the plaintiff a distance on its track at plaintiff's 
request and sole personal convenience, and that plaintiff was injured 
by an automobile crossing the railroad track and colliding with the 
car on which he was thus riding. Gardner v. R. R., 64. 


3. Railroads—Carriers—Negligence—Safe Place to Work—Rule of Com- 
pany.—It is required of railroad companies to provide reasonably 
safe conditions under which the employees on their freight or in- 
ferior trains are required to do their dangerous work; and should 
a rule of the company be in conflict with this rule of law, the former 
is to that extent ineffectual. Belshe v. R. R., 246. 


4, Same—lIn this action by an employee to recoyer damages against a 
railroad company for negligently injuring him while serving as a 
lookout on the caboose car of a backing train, at night, in a town, 
by running into a car left unguarded on the main-line track, and 
without signals, there was evidence tending to show that the train 
on which the plaintiff was employed was regarded as an ‘‘inferior’’ 
train, and a rule of the defendant was introduced in evidence to the 
effect that the usual method of fights and signals were not required 
to give warning, under the circumstances, to trains of this character: 
Held, the question of defendant’s actionable negligence in failing to 
exercise reasonable care to provide its employee a proper place, or 
reasonably safe conditions under which to do his worn, was prop- 
erly a question for the jury to determine. Jbid. 


5. Railroads — Carriers — Rules of Company — Custom — Abrogation of 
Rules.—A rule of a railroad company in regard to not displaying 
lights upon a freight car left at night on the main-line track of a 
station, under certain conditions, may become abrogated by a long- 
continued custom to display red lights under these conditions. Jbdid. 


6. Railroads—Employer and Employee—Negligence—Contributory Negli- 
gence—Assumption of Risks.—It is sufficient evidence of defendant 
railroad company’s negligence to refuse a motion as of nonsuit which 
tends to show that the plaintiff’s intestate was seen absorbed in his 
duty of conductor of a freight train, standing on the end of a sill 
of the railroad track busily checking the cars of his train, and was 
run over and killed by an extra passing along that track, in full 
view of the engineer and fireman on the extra, who saw him in 
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sufficient time, and who approached without signal or warning, either 
upon the issue of defendant’s actionable negligence, the intestate’s 
contributory negligence, or assumption of risk; and the fact that 
the locomotive just before the killing obstructed the view of the 
engineer does not vary the result, as to the defendant’s negligence. 
See S. c, 185 N. C., 189. Moore v. R. R., 257. 


7. Same— Commerce — Federal Employers’ Liability Act—Negligence— 
Nonsuit.—Under the Federal Employers’ Liability Act for injuries 
inflicted upon railroad employees by the railroad company while en- 
gaged in interstate commerce, the rule of comparative negligence in 
awarding damages applies, and the contributory negligence of the 
intestate does not bar his recovery if the railroad is negligent in 
producing his death. Jbdid. 


8. Railroads—Demurrage—Tariff-—War—Case Agreed—Commerce—Judg- 
ments—Appeal and Error.—In an action by the Director General of 
Railroads under war control to recover demurrage charges against 
a shipper, the question does not arise as to whether the printed 
tariff applies to intrastate as well as interstate shipments, at law 
and in fact, when the tariff is set out in the case agreed as a fact 
proven, and it is therein so stated; and when the amount is likewise 
agreed upon, the judgment will be so entered by the Supreme Court 
on appeal. Davis v. Storage Co., 676. 


9. Railroads — Demurrage — Notice to Consignee.—It is unnecessary to 
literally comply with the printed tariff requiring notice as a con- 
dition upon which a railroad company may recover its demurrage 
charges from a consignee, if the latter is substantially put. upon 
notice thereof, as under the facts and circumstances of this case; 
nor under such circumstances could the railroad company be held to 
have waived its rights to enforce these charges. Jbdid. 





10. Same—Waiver—Discrimination.—Demurrage charges: are required to 
be collected by the railroad company without discrimination among 
consignees, and one of them who has received th2 shipments with 
notice of their accrual is required to pay them. /J/bdid. 


RAPE. See Burglary, 5; Criminal Law, 2. 

REASONABLE TIME. See Evidence, 11. 

RECEIPTS. See Carriers, 14. 

RECORD. See Appeal and Error, 18, 28, 30, 38: Evidence, 42. 
REDEMPTION. See Banks and Banking, 1. 

REFERENCE. See Deeds and Conveyances, 7, 8. 
REFERENDUM. See Schools, 5. 


REGISTRATION. See Deeds and Conveyances, 6, 11; ‘Corporations, 10; 
Mortgages, 9. 


RELATIONSHIP. See Evidence, 5. 
RELEASE. See Bills and Notes, 2; Mortgages, 2. 
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RELOCATION. See Highways, 1, 8. 
REMAINDERS. See Wills, 5; Estates, 7. 


REMOVAL OF CAUSES. See Venue, 1; Divorce, 5. 

Removal of Causes—Federal Courts—Jurisdiction—Misjoinder of Parties 
Petition—Fraud.—When the nonresident petitioner sufficiently sets 
forth facts in his petition to remove a cause from the State to the 
Federal Court under the Federal statute, for diversity of citizenship, 
that a resident defendant was improperly joined to fraudulently 
defeat the jurisdiction of the latter court, the question of deter- 
mining the right of the petitioner to remove is within the jurisdiction 
of the Federal Court, and the cause should be removed for that 
purpose. Stevens v. Lumber Co., T49. 


RENEWALS. See Clerks of Court, 5; Bills and Notes, 2. 
REPEAL. See Statutes, 2, 4, 6, 9, 10; Highways, 1; TVaxation, 9. 
REPLEVIN. See Sheriffs, 1. 

REPRESENTATION. See Actions, 5. 


REQUESTS. See Appeal and Error, 9; Instructions, 1; Evidence, 27; Em- 
ployer and Employee, 2. . 


RES GHST®. See Evidence, 5. 

RESIDUARY CLAUSES. See Trusts, 8. 

RESOLUTION. See Schools, 8. 

RESTAURANTS. See Sunday, 3. 

RESULTING TRUSTS. See Trusts, 1. 

REVERTER. See Estates, 9. 

REVIEW. See Wills, 3; Appeal and Jtrror, 40. 
REVOCATION. See Wills, 18. 

RIGHT OF SURVIVORSHIP. See Estates, 2. 

RIGHTS AND REMEDIES. See Taxation, 1, 3. 
RIGHTS. See Evidence, 46. 

ROADS AND HIGHWAYS. See Statutes, 3, 6, 8: Constitutional Law, 5. 
ROBBERY. See Evidence, 34, 

RULE IN SHELLEY’S CASE. See Estates, 1; Wills, 16. 
RULES. See Railroads, 3, 5; Wills, 12. 


RULES OF COURT. See Appeal and Error, 19, 26, 80, 88, 39; Instruc- 
tions, 8&. 


SALES. See Executors and Administrators, 1; Mortgages, 1; Actions, 2; 
Corporations, 10; Municipal Corporations, 15, 18. 
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SCHOOLS. See Injunction, 1; Statutes. 5, 9, 11; Constitutional Law, 22, 


26; Appeal and Error, 40; Taxation, 9: Constitutional Law, 4, 19; 
Statutes, 4. 
1. Schools — Statutes — Taration—Special Tar—Petition—Counties—Dis- 


cretion.— Where the electors of a school district of a county have 
voted for a special tax for the erection of a publie school building. 
based upon a petition filed with the county commissioners, and ap- 
proved by the county board of education in conformity with the 
requirements of C. S., 5526, except that the petition attempted to 
take away the discretionary power of the commissioners in locating 
it, this restrictive provision in the petition is contrary to law, and 
will be disregarded, and the election being free rom fraud and 
giving the electors full opportunity to vote, the special tax thereby 
approved will be held valid. Lazenby v. Comrs., S48. 


2. Same — Ballots—Unrelated Questions— Appeal and Error—Obdjections 


and Exceptions. Where the exception on appeal to the validity of 
a special tax approved by the voters of a school district for public 
school purposes is upon the ground that the question was submitted 
on several unrelated propositions upon one ballot, it will not be sus- 
tained when it properly appears from the findings of the lower court 
that the only question voted upon and approved by «he electors, and 
involved in the controversy, was the levying of the special tax. Jbid. 


3. School —Districts—Consolidation—Taxation—Bonds—Elections—Coun- 





tics—Board of Education-—Diseretion._-Where, prior to an election 
of a school district to vote upon the question of issuing bonds and 
levying a special tax for the location and erection of public school 
buildings. assurance is given by the county board of education that 
the buildings would be located in the geographical center of the 
district, and upon this assurance the bonds and special tax were 
approved, the change in the location of the schoo! buildings is a 
matter within the discretion of the hoard, when it is furthere made 
to appear that another district had since been added to the original 
one, with its approval, by consolidation according to law, which had 
voted to contribute their proportional part of the expenses of the 
district thus consolidated. School Committee v. Board of Education, 
643. 


. Same—Courts.—The courts will not interfere with the exercise of its 


discretion by the county board of education in locating public school 
buildings within a school district therein, when not in abuse of the 
discretion vested in the board. Jbid. 


i. Same—Referendum.—Where the county board of education has by 


referendum ascertained the approval of a school district as to the 
relocation of a place previously proposed by it for its public school 
buildings, it will be received as evidence of its good faith in the exer- 
cise of its discretion, notwithstanding the referendum was not made 
in strict accordance with law. Ibid. 


. Schools—Tazxation—Bond Issues—Constitutional Law.—-Where a school 


district has been consolidated with another having valid authority 
to issue bonds for public school purposes, and levy a special tax 
therefor, and has:complied with Article VII, sectior. 7, of the Con- 
stitution, as to the payment of its proportionate part, the bonds when 
issued will be a valid obligation upon both of the districts so con- 
solidated. Ibid. 
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7. Schools—Taxation—Bonds—NStatutes.— Where two school districts have 
been consolidated and have voted for bonds and a special tax levy 
for public school purposes under the provisions of chapter 87, Pub- 
lic Laws, Isxtra Session of 1920, but have not issued the same or 
incurred obligations thereunder, the bonds to be issued should be 
in the name of the consolidated district, under the provisions of 
the Public Laws of 1923, ch. 186, sec. 266. Jbdid. 


8. Schools — Bonds — Petition—Resolution—Orders—Evidence—Presump- 
tion—Burden of Proof.—The recitations of the school board for the 
district and of the county commissioners calling an election for an 
issuance of bonds for school purposes, declaring a full investigation 
had been made as to the sufficiency in number of the signers of the 
petition to the school board for that purpose is prima facie evidence 
of the fact, and the bonds accordingly to be issued will not be de- 
clared invalid on the ground of the insufficiency of the investiga- 
tion unless the presumption is overcome by the plaintiff seeking to 
declare them invalid. Waters v. Comrs., 719. 


SEALS. See Contracts, 14. 

SELLER AND PURCHASER. See Vendor and Purchaser. 
SENTENCE. See Criminal Law, 9. 

SERVICE. See Appeal and Error, 81; Contracts, 15, 17. 
SETTLEMENT. See Appeal and Error, 381. 

SEWERS. See Taxation, 5. 


SHERIFFS. See Arrest, 1. 

Sheriffs—Claim and Delivery—Replevin—Retention of Property—Statutes 
—Negligence.—When the sheriff of the county retains possession of 
the goods replevined in eclaim and delivery under C. S., 34038, instead 
of surrendering possession to the plaintiff, who has given the re- 
plevin bond prescribed by C. S., 886, the status of his possession is 
changed from that of a custodian of the law, and his liability is to 
be determined under the provisions of C. 8., 886, and those of his 
official bond, and he is responsible for the loss of the goods when 
destroyed by fire in his possession, irrespective of any question of 
negligence on his part in keeping it. Afotor Co. v. Sands, 732. 


SHIPMENT IN BULK. See Commerce, 1. 
SIGNATURE. See Corporations, 8. 


SLANDER. See Actions, 4. 

Slander—Pleadings—EHvidence-—N onsuit—A ppeal and Error.—-The com- 
plaint in an action alleging that while the plaintiff was manager 
of the business of a corporation in which the two defendants were 
interested they falsely represented that he had wrongfully appro- 
priated its funds; that he was ‘a low-down, sneaking, grand rascal,” 
and had pretended to be sick on a certain occasion in order to avoid 
facing its board of directors at a directors’ meeting, ete., is suffi- 
cient to admit of plaintiff’s evidence to that effect in his action for 
slander, as to each or both; and it was reversible error for the 
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trial judge to hold as a matter of law that a recovery was per- 
missible only against one for wrongful interference with plaintift’s 
trade or business, and enter a judgment of nonsuit as to the other. 
Chesson v. Lynch, 625. 


SOCIETIES. See Actions, 4. 
SPIRITUOUS LIQUOR. See Intoxieating Liquor. 
STARE DECISIS. See Appeal and Error, 17; Supreme Court, 1. 


STATE HIGHWAY. See Constitutional Law, 18; Government, 1. 


STATUTES. See Boundaries, 1, 2; Bills and Notes, 4; Clerks of Court, 


Le) 


3. 


4, 11; Deeds and Conveyances, 10; Pleadings, 1, 8, 12: Taxation, 3, 
4, 9, 10, 11; Waters, 3; Wills, 1, 7, 8, 9, 18, 17, 18; Trespass, 3; 
Actions, 2, 4; Attachment, 1; Cities and Towns, 1; Constitutional Law. 
1, 6, 7, 8, 18, 19, 25; Evidence, 15, 30, 39, 48; Venue, 1; Courts, 2; 
Husband and Wife, 2, 3; Trusts, 2; Abduction, 8; Appeal and Error, 
18, 31, 38; Burglary, 1; Criminal Law, 5, 11, 16, 18; Estates, 8; 
Municipal Corporations, 1, 8, 8, 18; Intoxicating Liquor, 2, 4: High- 
ways, 1, 3: Murder, 2; Carriers, 16; Corporations, 8; Divoree, 4; In- 
junction, 3; Instructions, 7; Mortgages, 9; Schools, 1, 7; Sheviffs, 1. 
Statutes—Interpretation—Compilation.—Whether a statute is private 
or public depends upon its purport and not upon the judgment of the 
person who directs the compilation in which it shall be published. 
Hartsfield v. New Bern, 187. 


Statutes — Interpretation —- Intent--Repugnances—Repeal.—The provi- 
sions of a later statute that are rpugnant to those of a former one 
will be construed to repeal so much thereof as is repugnant without 
any specific repealing clause, and in construing the later act, the 
intent of the Legislature will be given effect primarily as interpreted 
from the language therein used, and where this is free from am- 
biguity and expresses plainly, clearly and distinctly the sense of its 
framers, a resort to other means of interpretation is not permitted. 
Comrs. v. Comrs., 202. 


Same—Taration—Roads and Highways.—A statute entitled to limit 
the amount of tax authorized for road district purposes, authorized 
by a prior law, and in the body of the act requiring that the amount 
of the levy should not exceed a certain rate on the $100 valuation 
of the taxable property, repeals so much of the former law as is 
repugnant thereto, without expressly repealing it; and the increased 
valuation of the taxable property may be considered as an aid to 
this interpretation. Jbid. 


Statutes—School Districts—Taration—Local Laws—Repugnances—Re- 
peal,—The provisions of a public-local law, allowing a special school- 
tax district to tax itself, or issue bonds for school purposes, is not 
repealed for repugnance to the provisions of a genera: later law upon 
the subject (chapter 1386, Public Laws), it being clearly manifest 
from a construction of the provisions of the two statutes that it 
was not the intent of the Legislature to do so, and the special local 
law is considered as an exception to the provisions of the later gen- 
eral one, and not affected by a general repealing clause therein. 
Felmet v. Comrs., 251. 
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5. Statutes—Substantial Compliance—H#lections— Municipal Corporations 
—Schools—Bonds—Taxration.—Township bonds for public school pur- 
poses, authorized at an election held 9 May, 1925, under the pro- 
visions of C. 8., ch. 95, are not invalid, when otherwise regular, on 
the ground that this section of the Consolidated Statutes was super- 
seded by the prior enactment of chapter 136, Public Laws of 1925, 
there having been a substantial compliance with the requirements 


‘ 


of the statutes on the subject. Comrs. v. MeNear, 302. 


6. Statutes—Repeal—Conflicting Terms—Roads and Highways—Counties 
—Tazxation.—Where a later public-loecal law is in part conflict with 
a former one, it repeals by necessary implication the parts of the 
former statute that are in irreconcilable conflict; and where the 
Legislature has provided @ general system of taxation of a county 
for the support and maintenance of the county highways, the re- 
pealing clause applies to conflicting parts of a former statute relat- 
ing to each of the separate road districts therein. S. v. Kelly, 365. 





_ 


t. Statutes — Taration — Exemptions—Special Privileges.—An exemption 
of any particular class of persons from a public duty, in this case, 
from working on the roads for a certain number of days of a year. 
or paying a certain sum of money in lieu thereof, will not be allowed 
by the courts unless clearly granted by statute not in conflict with 
any constitutional provision. Jbid. 





8S. Same—Counties—Roads and Highicays. —Where a general statute (C. 
S., 83750) makes a justice of the peace one of the road supervisors of 
the county, and by another general statute exempts him from road 
duty, and a later public-local law relating to a particular county 
repeals these special privileges by providing an entirely different 
method for the supervision and management of its highways, and 
requires all able-bodied men between certain ages to work the roads 
a designated number of days a year or pay a certain sum in lieu 
thereof, a justice of the peace or another—a mail carrier in this 
case—cannot claim to be exempt therefrom when he falls within 
the general class of persons required to do this public duty, without 
statutory expressions to that effect. Jbid. 





9, Statutes—Education—Schools—Repeal.—Where the Legislature has ap- 
pointed a board of education of a county of three members, later 
increases the number to five, and provides that it shall consist of 
three members, but that the present incumbents hold over for the 
terms as appointed, the intent of the Legislature is construed to be 
that until the expiration of the existing terms there should be five 
members of the board, reduced to three as the terms of the incum- 
bents expire. S. v. Long, 516. 


10. Statutes—-Repeal—Repugnancy.—The law does not favor the repeal 
of a statute by implication, and only such parts that are irrecon- 
cilable with the later act will be construed as repealed. Waters vt. 
Comrs., 719. 


11. Same — Schools — Bonds—Taxration.—A later statute authorizing the 
levy of a special tax for school purposes by a district does not repeal 
a former act providing for the issuance of bonds therefor; and the 
act of 1921, amendatory of the act of 1915, in relation to this mat- 
ter, applicable to the school laws of Buncombe County, does not 
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revive the act of 1918 so as to repeal the act of 1915, there being 
no conflict therein, and the Municipal Finance Act of 1921, relating 
to municipal corporations as cities and towns, ete., and not to school 
districts, is not in conflict with such matters relatirg to school dis- 
tricts. Chapter 186, Public Laws of 1923, has no application to this 
case. Ibid. 


STATUTE OF FRAUDS. See Mortgages, 2; Appeal and Error, 18; Con- 
tracts, 1, 12; Trusts, 9. 

Statute of Frauds—Debtor and Creditor—Debdi of Another—Parol Prom- 
ise—Consideration—Direct Obligation of Promissor.—Where the land- 
lord receives of his tenant cotton the latter has raised on the lands, 
under the parol promise to store it until the price should go higher, 
and to pay his debts, and has also later promised a creditor to pay 
his tenant’s debt to him, the promise so made is not: one to pay the 
debts of another, but is a direct obligation of the landlord to pay 
the debt, founded upon a sufficient consideration, that he would pay 
it out of the proceeds of the sale of the cotton placed by his tenant 
in his hands, and does not fall within the provisions of the statute 
of frauds, C. S., 987, requiring the agreement to be in writing and 
signed by the party to be charged. Mercantile Co. v. Bryant, 551. 


STATUTES OF LIMITATIONS. See Executors and Administrators, 3. 
STIPULATIONS. See Carriers, 14. 
STOCK, SHARES OF. See Corporations, 1; New Trials, 2; Taxation, 15. 


STREETS. See Municipal Corporations, 6, 12; Constitutional Law, 14, 25; 
Government, 1. 


SUBROGATION. See Insurance, 2. 
SUBSCRIPTION. See Corporations, 11. 
SUBSTITUTION. See Banks and Banking, 1. 
SUPERSEDEAS. See Appeal and Error, 2. 


SUNDAY. 

1. Sunday—Criminal Law—Railroads—Logging Roads.—-A lumber rail- 
road, over which steam locomotives haul logs, comes within the pro- 
visions’ of C. 8., 8480, making it a misdemeanor for railroads to 
permit the operation of trains, etc., on Sunday, whether it transports 
freight or passengers, for hire or otherwise, and it is immaterial 
whether it was for the sole purpose of supplying its extensive lumber 
manufacturing plants on Monday. S. v. Lumber Co., 122. 


2. Same—Constitutional Law.—The setting aside of Sunday as a day of 
rest and quiet is not a religious, but a police regulation, necessary 
to the health and welfare of the people, and it applies to railroads, 
including logging roads (C. S8S., 8480), to the employees therein en- 
gaged; andthe provisions of our Constitution recuiring religious 
liberty have no application. Jbdid. 


3. Sunday — Municipal Corporations — Cities and Towns—Ordinances— 
Restauranis—Hotels—Criminal Law.—A town ordinance that makes 
it a misdemeanor to keep places of business open on Sunday, or sell 
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SUNDAY—Continued. 
goods therefrom, including hotels, restaurants, etc., without excep- 
tion as to the necessity of serving meals within reasonable hours, is 
invalid so far as it affects the service of the meals to those having 
no other place to get them, and a conviction as to those under such 
circumstances cannot be upheld. S. v. Blackwelder, 561. 


SUPREME COURT. See Appeal and Error, 2, 36. 

1. Supreme Court—Decisions—Stare Decisis—New Trials—New Evidence 
—Hvidence.—A decision of the Supreme Court on a former appeal 
in an action between the same parties upon the same cause will not 
be held as controlling when on a later trial in the Superior Court 
evidence has been introduced that would render the former opinion 
inapplicable upon the point therein passed upon. Pettitt v. R. B., 9. 


2. Supreme Court—Decisions—New Trials—Second Appeal.—The former 
decision of the Supreme Court, holding that the issue as to plain- 
tiff’s damage for overflow of water upon his land should have been 
submitted to the jury upon evidence tending to show that defendant 
had enlarged an established common drainage ditch to increase the 
flow of water upon plaintiff's lands, does not apply to the present 
appeal, wherein it appears that the defendant had not so enlarged 
the ditch or increased the flow of the waters, to plaintiff's damage. 
Armstrong v. Spruill, 18. 


SURETY. See Clerks of Court, 8. 
SURPLUSAGE.’' See Actions, 2; Criminal Law, 7. 
SURVIVORSHIP. See Estates, 2. 

TARIFF. See Railroads, 8. 


TAXATION. See Constitutional Law, 2, 4, 5, 6, 7, 8, 9, 10, 14, 17, 20, 26; 
Injunction, 1; Statutes, 3, 4, 5, 6, 7, 11; Commerce, 2; Schools, 1, 
3, 6, 7. 
1. Taxration—Payment Under Protest—Actions—Rights and Remedies.— 
Where the owner resists the payment of taxes as unlawful, he is re- 
quired to pay them under his protest and sue to recover them. C. S., 
7979. Carstarphen v. Plymouth, 90. 


2. Taxation—Personal Property—Liens—Levy.—The lien for the payment 
of taxes assessed against personal property attaches qnly from the 
date of levy thereon (C. S8., 7986, 2815), subject to certain exemp- 
tions specified in Const., Art. V, sees. 8 and 5. Jbdid. 


3. Same---Vendor and Purchaser—Rights and Remedics—Statutes.—Chap- 
ter 88, Public Laws of 1921, requires the owner, etc., to list his 
property for taxation in a manner prescribed, as of the first day of 
May, making his wilful failure to do so a misdemeanor, with pro- 
vision for his punishment, the lists to be given in by him to the 
proper authorties in the months of May and June, giving power to 
the county board of commissioners or governing body of any munici- 
pal corporation, on his failure to have done so, to enter or list the 
same, with certain penalties added, for a period of five back years, 
etc.: Held, where a seller of a stock of merchandise had failed to 
list it, and, after the first of May, had sold it to the plaintiff, and 
the county commissioners or governing body of a municipality had 
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failed to list the same as the statute requires, no lien attaches against 
the stock of merchandise in the purchaser’s possessicn, and he holds 
the same free from any lien or demand for the -payment of the 
taxes on the unlisted personalty, the remedy of the municipality 
being against the seller, constituting a lien on his other personal 
property from time of levy, and on his real property from 1 June. 
C. 8., 7987, for the time prescribed. Jbdid. 


4. Taration — Automobiles — License Tax—-Statutes—Interpretation.—A 
manufacturer of both automobiles and auto trucks is required by 
the revenue laws of 1928 to pay a separate license tax for the manu- 
facture and sale of each in this State, the intent of the Legislature 
appearing by this later act to amend the laws of 1921 in this respect, 
which required one tax of $500 only from such nianufacturer of 
both, the later statute requiring the Commissioner of Revenue to 
collect $500 for the privilege of engaging in the business, either of 
selling automobiles or auto trucks, a separate tax on each, though 
both be manufactured by the same concern. Automotive Trade As- 
sociation v. Sheriff, 159. | 


o Taration — Municipal Corporations — Cities and Touwns—Neweraye— 
Necessary Harpense.—A sewerage system, being necessarily used by 
a municipal corporation in connection with its water system, required 
for the health of its citizens, is a necessary expense within the intent 
and meaning of the Constitution, and does not require for the validity 
of bonds issued for that purpose an approval by rhe vote of the 
electors; and the statute of 1923, authorizing an a ternate method 
of financing an installation of sewerage, does not take away the 
power conferred by the general municipal statute; and the amount 
of a bonded indebtedness for this purpose may be deducted from 
the gross debt of the municipality in computing its net indebted- 
ness. JIfecNeill vw. Whiteville, 168. 


6. Taxration—Statutes—Municipal .Corporations—Cities and Towns—Ab- 
sentee Voters-—Irregularities--Discretionary Powers.—-The absence of 
the registrar from the designated place of registration is an irregu- 
larity over which the electors have no control, and, such provisions 
being directory, it will not invalidate the result of the election when 
it appears that no elector was deprived of the right to register 
and vote, and each had full information of the place where he could 
register, and had been afforded reasonable opportunity to do so. 
A deviation in this respect is not encouraged by the court. Davis v. 
Board of Education, 227. 


7. Same—Conditions Precedent—-Mandatory Laws.—The amendment by 
Public Laws of 1919 of those of 1917, now C. S., 5960, allowing elec- 
tors within the voting district, without being preseat at the polls, 
to vote in the prescribed manner, is upon the condition precedent 
that with their ballots so to be cast it shall be shown bya certificate 
of a physician or by affidavit that such persons were physically 
unable to attend, aS was intended as a matter of public policy, to 
prevent fraud in elections; and its compliance being within the power 
of such electors, the statute in this respect is mandatory: and where 
a sufficient number of them have so voted as to result in less than 
a majority of the registered voters for the special tax or bonded 
debt a school district proposes to issue, the certified result in favor 
of the proposition will he declared invalid. Jbdid. 
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8. Same.—C. 8., 5968, providing that election laws shall be literally con- 
strued in favor of the elector’s right to vote, has no application when 
he desires to avail himself of a special privilege and does not, of his 
own volition, comply with the conditions precedent prescribed by 
the statute, which gives him the right to do so. C. S., 5960. Jodid. 


9 Taxcation—Schools—Injunction—Statutes—Repealing Acts—Appeal and 
Brror—-Judgments.—It is peculiarly within the legislative authority 
to levy or repeal a tax; and where an injunction has been issued 
by the courts against the levy of a special tax for public school pur- 
poses by a school district, affirmed by the Supreme Court on appeal, 
but before the order had been signed in the Superior Court in con- 
formity with the opinion, the Legislature has abolished the school 
district and the levying of the tax, the plaintiff's right to the in- 
junctive relief ceases, though the judge thereafter signs the order 
by inadvertence to the repealing statute. Berrier v. Comrs., 564. 


10, Tacation—Paymnent—Protest—Statutes._-To test the legality of a tax 
imposed, the taxpayer should pay the same and sue to recover it in 
accordance with the provisions of C. S., T97T9. Eurpress Co. v. Char- 
lotte, G68. | 


11. Veration—Municipal Corporations—Cities and Toicns—Express Com- 
panies — Statutes—A utomobiles— Motor Trucks—Privilege Tax.—The 
tax imposed upoh express companies by the provisions of sections 
79, 79a. chapter 34, Public Laws of 1921, being an act to raise reve- 
nue, payable to the State upon a percentage of their mileage, and 
in certain sums of money to municipal corporations according to 
population, and also a privilege tax to the latter, prohibiting munici- 
palities from collecting additional taxes thereon, does not include 
within its intent and meaning the tax imposed by section 29, chap- 
ter 2, Laws of 1921, in favor of municipal corporations for the privi- 
lege of operating a motor vehicle therein and in transporting prop- 
erty for hire. Jbid. 


12, Same.—Where an express company delivers goods to the consignee in 
cities, this service Is in addition to that in smaller places, where 
deliveries are not so made, for which additional service compensa- 
tion is ineluded in its general express charges, and comes within 
the intent and meaning of chapter 2, section 29, Public Laws 1921, 
authorizing a tax of net exceeding $50 for each motor truck operated 
within the municipality. Jbid. 





13, Same — Courts—Judicial Knoivledge.—The courts will take judicial 
notice that express companies do not deliver freight to the consignees 
in small places as they do in Jarger cities, and that in the latter the 
large express trucks employed in this service are damaging to the 
streets, Which the municipality is obliged by statute to keep in proper 
repair for the benefit of its citizens. bid. 


14. Taration—Constitutional Law—Commerce—Discrimination.—A statute 
permitting a municipal corporation to impose a tax on all express 
companies alike for delivering goods by trucks to consignees In a 
city, is uniform in its application, comes within the police powers 
of the State, and is not contrary to the Constitution in relation to 
either intrastate or interstate commerce, and the imposition of a tax 
therefor not to exceed $50 on each motor truck, is held to be reason- 
able. Jbid. 
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15. Taxation — Mandamus — Corporations — Shares of Stock—Pleadings— 
Demurrer—Courts—Jurisdiction—Commissioner of Revenue.—On this 
appeal from sustaining a demurrer of the Superior Court for a writ 
of mandamus to compel the State Commissioner of Revenue to have 
listed for taxation as personal property shares of stock in foreign 
corporations held by resident stockholders in this case, it is held 
that the opinion in Person v. Watts, 184 N. C., 499, controls, and 
that the complaint failed to state facts sufficient to constitute a 
cause of action, and that the court had no authority or jurisdiction 
to grant the relief demanded. Person v. Doughton, 723. 


16. Same—Constitutional Law.—The provisions of section 4, Revenue Act 
of 1923, excepting from taxation shares of stock held in this State 
when the situs of the corporation is in another State where it has 
its principal place of business and conducts the same, are not in 
contravention of Article V, section 3, of the State Constitution: 
Held further, the remedy by mandamus is not ordinarily applicable 
when the constitutionality of a statute is ‘nvolved in the controversy. 
Toid. 


TENANT BY THE CURTESY. See Trusts, 3. 

TENDER. See Trusts, 12. 

TERM. See Statutes, 6; Appeal and Error, 382. 

TESTIMONY. See Husband and Wife, 4; Evidence. 

TIMBER. See Deeds and Conveyances, 11. 

TIME. See Bills and Notes, 2; Pleadings, 12; Appeal and Error, 31. 

TITLE. See Vendor and Purchaser, 2; Corporations, 3; Evidence, 19, 24: 
Estates, 11; Mortgages, 3; Trespass, 2; Municipal Corpcrations, 1: Hus- 
. band and Wife, 2; Constitutional Law, 12; Wills, 18. 

TOOLS. See Negligence, 4. 

TORTS. See Carriers, 3, 5, 7. 

TORT-FEASOR. See Insurance, 2. 

TRADE. See Evidence, 10. 

TRANSACTIONS WITH DECEDENT. See Evidence, 39, 43. 


TRANSFER OF CAUSES. See Corporations, 1, 2; Divorce, 5. Removal of 
Causes; Venue. 


TRANSFER OF STOCK. See Corporations, 1, 2. 


TRIEESPASS. See Evidence, 19. 

1. Trespass — Possession—Landlord and Tenant—Actions.—The plaintiff 
in rightful possession of land may maintain an action against a tres- 
passer thereon, though claiming the right to such possession under 
the title of another. Tripp v. Little, 215. 


2, Same—Title—Parties.—The owner of the title to lands is proper and 
at times a necessary party to an action of trespass brought by his 
tenant, or one who is in possession under him, when the wrongful 
invasion of the property involves an injury both to the possession 
and the inheritance. Jbdid. 
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3. Same—Courts—Statutes.—Under the provisions of our statute, the 
court has the power to order the owner of the title to be made a 
party in his tenant’s action of trespass involving an injury both to 
the possession and to the inheritance. C. S., 446, 456, 460. Jbid. 

+. Same—A batement.—The owner of the legal title conveyed the lands to 
his son, and thereafter, while continuing in peaceful possession, in- 
stituted an action for trespass involving injury both to the possession 
and the inheritance; and after his death, pending this action, the 
court substituted the son as party plaintiff, under defendant’s objec- 
tion, who moved in abatement of the action on the ground that the 
original plaintiff did not own the legal title at the time of action 
commenced: Held, the motion was properly denied. Jbdid. 


TRIALS. See Criminal Law, 1: Contracts, 9: Pleadings, 11: Vendov and 
Purchaser, 5; Evidence, 15, 29, 82, 33. 46: Appeal and Error, 22; In- 
surance, 8; Negligence, 5; Murder, 1; Injunction, 8; Municipal Cor- 
porations, 11. 

Trials—Court’s Discretion—Evidence—Nonsuit,—Exception that the trial 
judge did not rule upon appellant’s motion as of nonsuit upon the 
evidence, took a recess for dinner, and before ruling thereon per- 
mitted testimony of appellee’s witness, is a matter within the sound 
discretion of the court, and is not reviewable on appeal. S. v. Hop- 
per, 405. 


TRUSTS. See actions, 2; Venue, 1; Wills, 13. 

1, Trusts—WResulting Trusts—Husband and Wife—Purchase-Money—Evi- 
dence.— Where the wife has furnished the purchase-money for lands, 
and the husband has taken a deed conveying the legal title to him- 
self, without valid agreement between themselves that he should 
acquire it, the law raises a resulting trust in the lands in favor of 
the wife, the husband holding the mere legal title under the general 
equitable principles applying, which she may enforce as the beneficial 
owner. The rule admitting parol evidence to rebut a resulting trust 
has no application to the facts of this case. Tyndall v. Tyndall, 272. 

2. Same — Descent and Distribution — Statutes.—The resulting trust in 
favor of the wife in lands the legal title to which has been acquired 
by her husband by deed is now descendible to her heirs under our 
canons of descent, defining seizin to be any right, title or interest in 
the inheritance, under the definition of seizin, for the purpose, being 
any right, title or interest in the inheritance (C. 8S., 1654, Rule 12), 
though she may not have been in separate possession thereof during 
her life. Barrett v. Brewer, 158 N. C., 547, cited and distinguished. 
loid. 

3. Same—Tenant by the Curtesy.—Where the husband had the legal title 
to lands conyeyed to him, in which the wife had a trust resulting in 
her favor, she having furnished the purchase-money, after her death 
her husband is entitled to an estate therein as tenant by the curtesy 
(C. S., 1654, Rule 12), there being children of the marriage born 
alive and capable of inheriting. The old common-law rule, and 
changes therein made by statute, discussed by Apams, J. Ibid. 

4. Trusts — Parol Trusts— Deeds and Conveyances—-Grantor.—A parol 
trust in lands, where a fee-simple title has been conveyed, cannot 
be engrafted in favor of the grantor in the deed. Blue v. Wilming- 
ton, 321. 
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5. Trusts—Wills—Devises—Active Trust—Corpus of Fund.—A devise to 
another of. the interest on a certain sum of money to be collected and 
paid over to the testator’s son during his life, and at his death the 
designated sum to be paid in certain proportions tc certain persons 
designated, is not construed as the intent of the testator of a gift of 
the corpus of the fund to the first taker, but only that it be invested 
and the income thereof paid to him for his life. Cole v. Bank, 514. 


6. Same.—Where there iS a special duty to invest funds and pay the in- 
terest to another during his life, an active trust is created for the 
collection and application of the income, it being required that the 
trustee hold the legal title for the performance of Jis duties. Jbid. 


7. Same—Contracts—Beneficiaries.—Where the testator creates an active 
trust for the investment of a fund and the payment of the interest 
thereon to the son for life, directing a distribution after his death 
in certain proportions to designated beneficiaries, an agreement among 
the beneficiaries that the son shall have the corpus of the fund will 
not affect the trust created by the original owner of the funds. Jbid. 


8. Same—Residuary Clauses.—_Where an active trust is created in a cer- 
tain item of a will for the payment of interest on a certain fund by 
the trustee to the testator’s named son for life, and at his death to 
certain beneficiaries, and by a residuary clause the undisposed of 
property shall be divided among these beneficiaries .n the same pro- 
portion as designated in the former item, specifically referring to 
it, the testator’s intent is construed as giving to his son his part of 
the residue upon the same condition or with the saine status as the 
specified sum therein—i. e., the income for his life, ete. Ibid. 


9, Trusts—Parol Trusts—Statute of Frauds.—At common law, a trust 
in favor of a mortgagot of land may be engrafted upon the legal 
title acquired by the purchaser at the foreclosure sale by a parol 
agreement between them, that the latter should convey the legal 
title upon repayment by, the mortgagor of the price such purchaser 
had paid, with the interest thereon to date of payment, and the 
seventh section of the statute of frauds, requiring that a writing 
to that effect be signed by the parties, etc., being omitted from the 
statute in this State, is not in effect here, and such writing is not 
required, the matter standing as at common law. Cunningham v. 
Long, 526. 


10. Same—EHvidence.—Evidence that before and after the foreclosure sale, 
under mortgage, the purchaser agreed with the mortgagor, a close 
personal friend of his, that he would bid in the property and hold 
the title for his benefit until he could repay the purchase price with 
interest thereon; that the price so paid was much less than the 
value of the lands; that the purchaser was wealthy and had declared 
that he had all the lands he wanted, and did not desire the lands 
for himself or family, is sufficient of facts and circumstances de hors 
the deed inconsistent with the idea of an absolute purchase to take 
the case to the jury upon the issue as to whether a parol trust had 
been established in the mortgagor’s favor. Jbid. 





11. Same—Questions for Jury.—In order to establish s parol trust in 
lands, the question whether the evidence, if sufficient, is clear, cogent 
and convincing, is one for the jury. Jdid. 
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12. Same—Tender.—In order to enforce a parol trust upon the title to 
lands, it is not necessary that an actual tender of the consideration 
should have been made, when it is made to appear that the holder 
of the legal title had refused to recognize the trust and would have 
refused to accept the tender had it been made. Jbid. 


13. Trusts—Parol Trusts—Laches.—Held, in this case there was cvidence 
tending to show an express trust with an indefinite period for the 
redemption of the land, the subject of the trust, and there was noth- 
ing shown of record that concluded the plaintiff, on the ground of 
laches or unreasonable delay, from enforcing it. Jbid. 


14. Trusts — Hospitals—Deeds and Conveyances—Mortgages—The owner 
of Jands conveyed them to two trustees to be held for hospital pur- 
poses and to receive additional gifts from others for the same pur- 
pose, Which was later incorporated by the Legislature to create a 
suecession of trustees: Held, a later conveyance of adjoining lands 
by another owner to two other trustees for the purpose of another 
gift, with power to convey or mortgage the same at the request of 
the hospital trustees, created an active trust, and in the absence 
of any charter provision to the contrary, the trustees in the second 
deed, in accordance with its provisions, were authorized and re- 
quired to make a mortgage thereon for money necessary to be used 
for hospital purposes. Hospital v. Crow, TA41. 


TURLINGTON ACT. See Intoxicating Liquors, 4. 
ULTRA VIRES ACTS. See Municipal Corporations, 2. 
USE. See Negligence, 1. 


VENDOR AND PURCHASER. See Bills and Notes, 1; Principal and Agent, 
1; Taxation, 3; Contracts, 3, 11; Evidence, 11, 29; New Trials, 2. 

1. Seller and Purchaser—Vendor and Purchaser—Warranty—Right of 
Inspection—Carriers—Railroads.—Where one purchases goods upon 
the representation and warranty as to quality by the seller’s agent, 
to be shipped from a distant point, without express agreement as 
to the time the purchaser may take for inspection, the law gives 
him a reasonable time after the goods have reached their destina- 
tion for that purpose, and he may reject them without liability if 
they should not be as warranted. Paint and Lead Works v. Spruill, 68. 


2, Same—Title—Delivery to Carrier.—Where the law gives the purchaser 
a reasonable time to inspect goods received by common carriage after 
they reach destination, delivery to the carrier is not constructive 
delivery to the consignee in the sense to deprive him of his right 
of inspection under the seller's warranty of quality. Ibid. 


3. Same — Instructions — Directing Verdict — Appeal and Error, — The 
seller’s agent warranted to the purchaser that the paint he was 
seHing was fireproof and would be shipped in metal drums, and not 
in wooden barrels, which were improper for the purpose, the pur- 
chaser refused the shipment and payment therefor, and the action 
is to recover the purchase price: Held, a warranty of quality; and 
it was error for the trial judge to reject evidence offered to show 
that paint exactly similar and sold by the same agent to others 
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VENDOR AND PURCHASER—Continued. 
failed to come up to the guarantee that the article was fireproof; 
and that a direction of a verdict for the plaintiff was reversible 
error. Ibid. 


4. Same—Fraud—Deceit—Evidence—Questions for Jury.—And upon the 
evidence in this case tending to show that the agent’s representa- 
tions as to quality were knowingly false and frauduient, and induced 
the defendant to purchase, the case in that respect should also have 
been submitted to the jury. Jbid. 


do. Seller and Purchaser—Vendor—Fraud—Deceit—Pleadtings—Motions— 
Nonsuit—Questions for Jury—Trials.—In an action to recover upon 
a note given for shares of stock, the defendant adriitted the execu- 
tion of the note and alleged and offered evidence tending to show 
that the plaintiff, while an officer of the corporation and having 
peculiar and superior knowledge of its financial affairs, had induced 
him to purchase, knowingly representing that the corporate indebted- 
ness was much less than it actually was, and that otherwise he 
would not have made the transaction: Held, upon ‘jlaintiff’s motion 
as of nonsuit, the issue of fraud and deceit was for the jury. 
Sanders v. Mayo, 108. 


6. Same.—Held, upon the evidence in this action upon a note given for 
the purchase of shares of stock in a corporation, it was for the jury 
to determine whether the misrepresentations were of such character 
and were made under such circumstances as were calculated to 
impose upon or deceive the defendant, as a person of ordinary pru- 
dence, and whether he, as such, should have relied upon them. Jbdid. 


VENUE. See Criminal Law, 20; Divorce, 4. 

1. Venue—Interests in Land—Trusts—Statutes—-Removal of Causes.—An 
action to impress a parol trust upon lands and fcr an accounting 
involves a determination of an interest in lands, and the proper 
venue therefor is in the county in which the land is situate, C. S.. 
463 (1), though it may appear that the alleged trusree has conveyed 
a part thereof to innocent purchasers by proper deed; and upon 
motion made by him, the cause brought in another county should 
be transferred as a matter of right. Williams v. AfeRackan, 881. 


2. Same—-Courts—Procedure—Appeal and Error—Under the provisions 
of chapter 92 (15). Public Laws of 1921. Extra Session, authority 
is conferred upon the clerk to hear motions for the transfer of a 
cause to the proper venue, subject to appeal to the judge at the 
next ensuing term of the Superior Court, from which appeal may 
be taken to the Supreme Court. Jbdid. 


VERDICT. See Pleadings, 2; Parties, 1; Burglary, 5; Appeal and Error, 
16, 26; Taxation, 1; Courts, 1; New Trials, 2. 

1. Verdict—Inadvertence—Correction—Courts.—It is proper for the judge 
to call to the attention of the jury, when they render their verdict. 
an inadvertence on their part in awarding a larger amount in their 
verdict than the plaintiff claimed in his action—in this case 95 
cents. Cohoon v. Cooper, 26. 


2. Verdicts — Appeal and Error — Compromise—New Trials.—The jury 
should arrive at their verdict upon the evidence, under their oaths, 
and upon discussion a juror should yield in his view only upon 
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VERDICT Continued. 


being convinced of its error, and not reach a unanimity otherwise ; 
and a verdict clearly appearing to be a compromise, and so stated 
therein, is a compromise verdict, not allowed by law, and should 
be set aside after its rendition, and a new trial ordered. Bartholo- 
mew v. Parrish, 81. 


3. Verdict—Interpretation.—The verdict of the jury should be considered 


on appeal, in the light of the evidence and the charge of the court. 
Castelloe v. Jenkins, 167. 


VERIFICATION. See Pleadings, &. 


VESTED INTERESTS. See Estates, 8. 


VOLUNTARY NONSUIT. See Pleadings, 1. 


WAIVER. See Insurance, 1; Courts, 4; Appeal and Error, 25; Corporations, 


11; 


Evidence, 40; Railroads, 10. 


WAR. See Railroads, 8. 
WARRANT. See Arrest, 1. 
WARRANTY. See Vendor and Purchaser, 1. 


WATERS. 
1. Waters—Drainage—Damages—Lower Proprietor.—Where it is shown 


that a drainage ditch is common to several owners of land through 
which it runs, and that the owners and predecessors in title have 
cleared or maintained the ditch on their own lands for this purpose 
for a long term of years: Held, in an action for damages by over- 
flow water by a lower proprietor against an upper one, that it is 
the duty of the former to cut and keep the ditch properly open on 
his own land without obligation of the upper proprietor to do so 
for him; and where the upper proprietor has not increased or 
changed the flow of the water upon the lands of the lower one, the 
latter may not recover damages in his action therefor. Armstrong 
v. Spruill, 18. 


2 Same—Contracts.—And where the owners of land have afterwards 


entered into a written contract, whereby each one draining into the 
common canal has obligated himself to cut, clear out, and maintain 
it, each paying his proportionate part, an upper proprietor properly 
doing more than his share creates no cause of action against him 
thereby, or relieves the lower proprietor from sustaining the dam- 
ages caused by the flow of water on his own land, occasioned by his 
breach of duty to perform his own agreement upon his own land. 
Ibid. 


3. Waters — Drainage — Discontinuance—Statutes.—Where an owner of 


WIFE. 


lands in connection with other adjacent owners is bound to the 
clearing out and cutting of a drainage canal on his land that has 
been used by them all and their predecessors in title in common for 
a long term of years, he must give notice of his wish to discontinue 
it, under the provisions of the statute, to relieve him of responsi- 
bility for not doing so. Jbid. 


See Habeas Corpus, 5. 
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WILLS. See Estates, 1; Trusts, 5. Husband and Wife. 
1. Wills — Clerks of Court —- Courts — Executors and Administrators— 


Qualification of Executors—Statutes.—It is required of the clerk 
of the court to require a nonresident named as executor in a will to 
give a bond in double the value of the personal property of the 
estate (C. S., 34) before he takes the oath (C. S., 39), the amount 
of the bond to be ascertained upon examination of such person, or 
some other competent person under oath (C. S., 85): Held, where 
such person has taken possession of the personalty and has peculiar 
knowledge of it, refused information to the widow and all others, 
and to be examined by the clerk while passing upon his fitness, it is 
proper for the clerk to refuse to issue the letters of administration 
to him. Jn re Will of Gulley, 78. 


Wilis—Clerks of Court—Courts—Eeecutors and Administrators—Re- 


fusal of Letters.—Where the clerk of the court has refused to issue 
letters of administration to the one named as executor in the will, 
and has exercised his discretion in appointing another—in this case 
the widow—the letters issued to the widow are effective. J/bid. 


Wills — Clerks of Court —- Courts —Exvecutors and -ldministrators— 


Judgments—A ppeal—Review.—The adjudication by the clerk of the 
unfitness of one named in a will as executor is subject to review 
by the Superior Court judge, and as to matters of law, in the 


Supreme Court on appeal. Jbid. 


Wills—Clerks of Court—Courts—Disqualification of Heccutor—-Caveat 


—Herecutors and Administrators.—Where a will has been admitted 
to probate, reserving by mutual consent the question of the fitness 
of the person therein named as executor, upon the appointment of 
another by the clerk, the rights of interested parties to file a caveat 
to the will is not impaired. Jbid. 


Wills — Interpretation — Estates — Possession—Remainders.—Unless a 


contrary intent appears from the construction of a will, a devise of 
real property to one for life, remainder over, gives to life tenant the 
right of possession and control during the continuance of his estate, 
subject to the debts against the estate: the same principle usually 
prevailing as to direct bequests of personal property, except where 
it is given as a residuary bequest, to be enjoyed by persons in suc- 
cession, ete, when the property is converted into money and the 
interest paid to the legatees during the continuai.ce of their re- 
spective estates. Burwell v. Bank, 117. 


6. Same—Powers—Deeds and Conveyances.—A devise of testator'’s real 


and personal property to his wife, to have and to 2old and to use 
as her own as her necessities may demand during her life, and no 
more, and with further limitation in trust of the property left on 
hand, the personalty having been exhausted to pay decedent’s debts: 
Held, the will expressed the intent that the widow should have pos- 
session and enjoyment only of the land during her life estate, under 
the prevailing rule of law, without power to sell oi convey in fee. 
Ibid. 


7. Wills — Caveat—Statutes—Limitation of Actions—Married Women.— 


Since the enactment of later statutes fully emancipating a feme 
covert from her disabilities, the provisions of C. S., 4158, barring the 
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WILLS—Continued. 
right to caveat a will after seven years, with certain exceptions, apply 
equally to her. C. S., 454, and chapter 138, Laws of 1913. In re 
Will of Witherington, 152. 


8. Wills — Caveat — Outstanding Life Hstates—Limitation of Actions— 
Statutes.—One who is authorized by law to caveat a will is not re- 
quired to await the falling-in of an outstanding life estate, and such 
time is not excluded from the computation of period limited in which 
a caveat to a will may be filed. C. 8., 4158. Jbid. 


9. Wills — Interpretation—Intent—Presumptions—Statutes.—In its inter- 
pretation, a will will be given effect in accordance with its intent 
as’ gathered from the entire instrument, unless in violation of law; 
and where the will is sufficiently ambiguous to permit of construc- 
tion there is (1) a presumption against intestacy; (2) the first 
taker is to be considered as the primary object of the testator’s 
bounty; and, by statute, a devise in this State of real property is 
to be construed in fee, unless in plain and express words it is shown 
or plainly intended by the will, or some part thereof, that the testa- 
tor intended to convey an estate of less dignity. C. 8., 4162. Smith 
v. Creech, 187. 


10. Same—Deeds and Conveyances—Mortgages.—Several sisters, tenants 
in common of land, devised their interest to each other without resi- 
duary clause, all to the effect that should the testatrix’s sisters, or 
any one of them, marry, to those remaining unmarried, and so on 
to the last single sister; and should all of them marry, then the 
estate to be equally divided between the surviving sisters or their 
lawfully begotten heirs. All of them died without leaving issue, 
and the will of the last surviving sister devised the lands to her 
brother, with direction to pay certain specific bequests, who paid the 
same and mortgaged the land to the plaintiff in this action: Held, 
the intent of the wills was to convey the fee simple in the lands to 
the sisters, defeastble as to each upon her marriage, and so on to 
the last survivor, and her devise to her brother was of a fee-simple 
title and subject to his mortgage: J/bdid. 


11. Wills—Interpretation—Evrtraneous Acts-—Evidence.—Acts of the par- 
ties in disposing of property as owner may, in proper instances, be 
received as evidence of their own concept of the meaning of his 
devise. Ibid. 





12. Wills—Interpretations—snterest—-Rules: of Consiruction.—A contrary 
intent of the testator will not be presumed which is at variance 
with the obvious meaning of the language he has used in his will, 
construed in accordance with the established canons of construction. 
Power Co. v. Haywood, 314. 


13. Wills — Devises — Statutes — Title—Trusts—Indefinite Beneficiaries— 
Powers.—A devise to the wife of all of the testator’s property, real, 
personal or mixed, with full management and control thereof during 
her natural life; that she shall enjoy full benefits thereof with 
power to sell and dispose of it at her discretion, and that it was the 
testator’s will and desire that she shall devise whatever property 
she has not thus disposed of during her natural life, or the proceeds 
thereof, to the person or persons who have been the “kindest to us 
in aiding and comforting us in our old age,’ whether kinsman or 
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14 


stranger: Held, under the provisions of C. S., 4162, the wife acquired 
a fee-simple title, and there being no definite person or persons in 
whose favor a trust could be created, upon the death of the wife, 
intestate, the property or estate descends to her heirs at law, or 
legal representatives. Weaver v. Kirby, 387. 


. Wills—Interpretation—Intent.—The intent of the testator as gathered 


from terms employed by him in his will, will control in its interpre- 
tation, when not contrary to the settled rules of law. Pratt v. 
Mills, 396. 


15. Same—Deeds and Conveyances.—An estate to certain named daughters 


of the testator, but upon their marriage or death to be divided equally 
among them, “and descendants”: Held, construing the will to effectu- 
ate the testator’s intent, the enjoyment of the ulterior devise and 
the right to take it was postponed until after the death or marriage 
of the last surviving daughter, and a purchaser from them before 
then could not acquire the absolute fee-simple title. Jbid. 


16. Wills—Devise—Estates—Rule in Shelley's Case.—The rule in Shelley’s 


17 


case prevails in this State as a rule of property, ovarruling any par- 
ticular intent of the grantor or devisor expressed in the instrument 
to the contrary, falling within its application. Bank v. Dortch, 510. 


. Same—Fee Tail—Statutes—Fee Simple.-A devise of lands to the tes- 


tator’s named children “for life only and then to their body heirs,” 
falls within the rule in Shelley’s case, notwithstanding the use of 
the words ‘‘for life only,” and carries to the remainderman a fee tail 
under the old law, converted by our statute into a fee-simple title. 
C. 8., 17384. Harrington v. Grimes, 163 N. C., 76, cited and applied. 
Lbid. 


18. Wilis—Revocation—Cancellations—Alterations—Statutes.—In order to 


a revocation of a will, in whole or in part, under the provisions of 
C. S., 4188, there must not only exist the intent of the testator to 
cancel, but it must be accompanied by the physical act of cancella- 
tion; and while it is not required that the words should be entirely 
effaced where the cancellation is in part, so as to make the same 
illegible, the portion erased must be of such significance as to effect 
a material alteration in the meaning of the will or the clause of 
the will that is challenged on the issue. Jn re Will of William 
Love, 714. 


19. Same.—Where the primary or controlling clause of a will remains un- 


altered by the obliteration of the testator of words therein, and the 
unobliterated words remaining are sufficient to carry the designated 
property to the devisee, it will not amount to a revocation within 
the intent and meaning of C. S8., 4183; nor will the obliteration of 
the name of another beneficiary be sufficient as to him, when it 
appears that the intent of the revocation by the testator was de- 
pendent upon the successful revocation of a principal devise wherein 
the erasures were insufficient to effectuate a legal cancellation. Jbid. 


WITNESSES. See Evidence, 4, 5, 6, 38, 34, 35, 36, 87. 


WORK. See Railroads, 3. 


WRITTEN INSTRUMENTS. See Evidence, 9, 12; Contracts, 1, 9; Municipal 
Corporations, 17. 


